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L— THE     REPORT     OF     THE     SPECIAL 
COMMISSION. 

T  SHALL  glance  at  the  Report  of  the  Special  Coin- 
-*-  mission  from  a  point  of  view  differing,  in  a  certain 
measure,  from  that  taken  by  most  of  its  critics.  That 
document,  indeed,  even  without  comment,  forms  a  terrible 
judgment  on  the  worst  conspiracy  against  the  State,  Pro- 
perty, and  Social  order,  which  has  been  hatched  since  the 
French  Revolution  ;  and  the  impudent  falsehood  that  it 
amounts  to  a  verdict  of  "  not  guilty  "  on  the  Parnellite 
faction,  though  meant  to  deceive,  will  deceive  nobody. 
But  the  weighty  pronouncement  of  the  Three  Judges,  from 
the  nature  of  the  case,  has  not  been  a  complete  review  of 
the  acts  and  the  character  of  the  **  rebel  party,"  as  John 
Bright  called  it,  and  of  its  auxiliaries  at  home  and  abroad  ; 
and  it  necessarily  falls  short  of  the  damning  censure  which 
impartial  History  will  pronounce  hereafter.  The  **  charges 
and  allegations  "  made  by  The  Times,  to  which  the  enquiry 
was  strictly  confined,  did  not  nearly  embrace  the  whole 
subject;  the  incriminated  persons,*  on  whom  alone  the 
Commissioners  could  deliver  a  verdict,  were  but  a  small 
part  of  the  Parnellite  following :  the  accusers  were  com- 
pelled to  establish  their  case  by  proofs  circumscribed  by 
our  law  of  evidence ;  the  accused  were  not  required  to 
disprove  anything ;  and  the  trial  was  conducted  t  upon  the 

*  Mr.  Michael  Davitt  is  the  only  exception. 

t  Except  that  the  accused  were  permitted  to  appear  as  witnesses  and  to  give 
evidence  on  their  own  behalf. 
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principles  of  our  Criminal  Procedure,  the  most  favourable, 
to  persons  on  their  defence,  of  any  in  Europe.  These 
limitations,  doubtless,  were  fitting  and  just ;  but  if  they  do 
not  detract  from  the  value  of  the  Report, — a  most  able 
Judicial  utterance, — they  have  inevitably  made  it  an 
imperfect  record  of  the  striking  disclosures  comprised  in 
it:  it  speaks  the  truth,  but  not  the  whole  truth,  on  the 
Parnellite  movement,  and  all  that  belongs  to  it.  I  purpose 
to  examine  this  great  Judgment,  in  its  general,  as  well  as 
its  legal  aspects,  and  to  consider  what  might  have  been 
found  in  it  had  its  authors  possessed  more  ample  liberty  to 
search  and  survey  the  field  of  enquiry  •  and  I  shall  try  to 
point  out  its  true  significance,  as  it  is  illustrated  by  a 
mass  of  evidence,  which  must  be  taken  into  account  in 
History. 

The  Special  Commission,  as  is  well  known,  rose  out  of 
ParnelHsm  and  Crime,  and  other  writings  in  The  Times.  The 
object  of  those  papers  was  to  lay  bare  the  nature  and 
incidents  of  the  conspiracy  which  had  spread  like  a  plague 
through  three-fourths  of  Ireland,  and  to  concentrate  the 
attention  of  a  listless  public  on  the  atrocities  and  the 
wickedness  connected  with  it.  For  this  purpose  the  articles 
dwelt  on  the  incendiary  speeches  of  Parnellite  chiefs,  and 
on  the  terrible  outbreak  of  agrarian  outrage,  which  was 
the  direct  result  of  Land  League  teaching ;  they  shewed 
how  the  Fenian  Press  of  America  disseminated,  through 
Land  League  agency,  and  preached  to  the  excitable  Irish 
masses,  the  evangel  of  wholesale  murder  and  arson,  and  of 
devastating  our  cities  by  fire  in  revenge  ;  they  noticed  all 
that  seemed  ambiguous  in  Mr.  Parnell's  conduct,  with 
reference  to  the  events  of  the  6th  of  May  ;  they  commented 
on  the  significance  of  the  unquestionable  fact  that  pro- 
minent men  of  the  Parnellite  party  fled  from  justice  when 
the  detestable  authors  of  the  tragedy  in  the  Phoenix  Park 
were  found  out ;  they  proved  that   the  confederacies   of 
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Irish  patriots  abroad,  who  make  war  on  England  with 
dynamite  and  the  knife,  lavished  money  on,  and  were  the 
declared  allies  of  Irish  patriots,  at  home,  of  the  National 
League ;  and  they  invited  Englishmen  to  draw  the  inference 
that  PamelUsm  was  an  agitation  disgraced  by  crime,  which 
lent  itself  to  crime  and  drew  its  strength  from  crime,  which 
had  criminals  in  its  foremost  ranks  and  which  had  foreign 
abettors  of  the  Marat  type,  apostles  of  crime  of  the  very 
worst  character.  The  Times,  however,  when  it  made  these 
charges,  confined  itself  to  what  may  be  called  the  social 
side  of  this  conspiracy,  and  scarcely  referred  to  its  political 
side  ;  it  brought  out  the  murders,  the  villainies,  and  the 
deeds  of  blood  which  abounded  where  it  made  its  presence 
felt  ;  but  it  alluded  but  once  or  twice  to  the  treasonable 
acts  and  language  which  marked  its  guilty  course,  for  these, 
it  thought,  would  not  tell  with  effect  on  opinion  as  it  exists 
in  this  age  of  "flabby  tolerance."  The  same  line  was 
necessarily  taken  by  the  Attorney-General,  in  the  famous 
case  of  O'Donnell  v.  Walter,  an  action  for  the  alleged  libels 
in  Pamellism  and  Crime  ;  and,  as  the  scope  of  the  enquiry  of 
the  Special  Commission  was  limited  to  the  accusations  then 
made  by  The  Times,  it  followed  that  the  Judges  had  but 
little  cognizance  of  charges  against  the  Pamellites,  which 
involved  treason,  or  conduct  of  a  treasonable  kind.  The 
investigation  was  thus  restricted  in  this  respect,  and  a  series 
of  considerations  was  left  out  of  sight,  which  assuredly  should 
be  borne  in  mind  in  a  full  survey  of  the  acts,  the  relations, 
and,  above  all,  the  objects  of  the  Parnellite  leaders.  At 
the  instance  of  the  Commissioners,  The  Times  preferred  an 
indictment  against  65  Members,  of  the  *'  Irish  Party," 
who,  of  all  the  followers  of  Mr.  Parnell,  alone  put  in  an 
appearance,  and  attempted  a  defence,  with  the  single 
exception  of  Mr.  Davitt.  I  shall  say  a  word  hereafter  on 
this  most  pregnant  fact  ;  the  indictment  consisted  of  nine 
counts,  but  of  these  one  only  savoured  of  treason,  and  that, 

1—2 
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too,  was  a  charge  of  a  rather  vague  description.  The 
accused,  it  was  alleged,  **  were  members  of  a  conspiracy  and 
''organization  having  for  its  ultimate  object  to  establish 
**  the  absolute  independence  of  Ireland  "  ;  and  as  the  Judges 
very  properly,  on  a  statement  like  this,  refused  to  press  the 
doctrines  of  constructive  crime,  or  to  apply  the  perilous  law 
of  conspiracy,  the  respondents,  as  a  body,  received  the  benefit 
of  the  questionable  verdict  of  "  not  proven,***  which  we  shall 
assume  to  bean  acquittal.  Yet  a  most  significant  and  scathing 
judgment  has  been  placed  on  record,  even  on  this  charge.  It 
was  declared  that  eight  of  the  impeached  persons,  including 
Mr.  Davitt,  Mr.  Wm.  O'Brien,  and  Mr.  Dillon,  of  Land 
League  renown,  did  seek  "  to  bring  about  the  absolute 
**  independenceof  Ireland  as  a  separate  nation'*;  and  though 
Mr.  Parnell  was  not  convicted,  the  Commissioners  have 
positively  expressed  their  belief  that  he  uttered  the  famous 
**  last  link  **  speech,  and  have  discredited  his  denial  that  he 
made  use  of  these  words :  **  we  are  working  *'  (with  the 
Fenians)  **  for  a  common  purpose  '* ! 

A  partial  and  incomplete  acquittal,  accompanied  by  a 
most  adverse  finding,  on  a  charge  of  trying  to  sever  Ireland 
from  these  Realms,  scarcely  absolves  Parnellism  from  the 
guilt  of  treason.  But  let  us  see  how  the  case  would  stand, 
had  it  been  open  to  The  Times  to  formulate  a  larger  and 
more  comprehensive  indictment.  It  is  high  treason  to  take 
part  in  a  conspiracy  to  overthrow  a  Government  by  force  ; 
and  it  is  the  conspiracy,  it  must  be  borne  in  mind,  that 
constitutes  the  overt  act  of  treason.  Now,  Mr.  Parnell 
has  been,  for  years,  the  chief  of  the  Land  League,  and  the 
National  League,  the  same  organisation  under  another 
name ;  all  the  incriminated  Members  have  been  his  fellow 
workers  ;   and   criminals,  whom  it   is   now  convenient  to 

•  The  findings  of  the  Report  (compare  pp.  494  and  544,  Times  edition)  are,  it 
would  seem,  not  quite  consistent  on  this  point.  It  is  not  quite  clear  whether 
they  amount  to  **  not  proven  "  or  **  not  guilty." 
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ignore,  have  been  prominent  agents  of  both  Societies.  But 
the  Land  League,  and  its  alias,  the  National  League,  were 
the  creations  of  men  whose  avowed  purpose  was  violently 
to  subvert  our  rule  in  Ireland ;  the  paramount  object  of 
both  was,  "  to  sweep  away  the  British  connexion,'*  and  the 
**  destruction  of  landlordism  "  was  but  a  means  to  the  end  ; 
and  it  follows  from  this  that  each  League  was  a  treasonable 
conspiracy  in  its  essential  nature.  Should  it  be  urged, 
however,  that  this  would  be  a  straining  of  the  theory  of 
constructive  crime,  let  us  see  whether  we  cannot  gather 
from  the  lips  of  leaders  of  both  Confederate  Bodies 
plain  evidence  of  a  conspiracy  to  rebel  against  the  State. 
I  can  select  only  two  or  three  samples.  But  what  meaning 
is  to  be  attached  to  Mr.  Biggar's  words  that,  in  certain 
events,  "  Ireland  would  produce  another  Hartmann  "  ;  to 
Mr.  Parnell's  clearly  proved  utterance  that  he  had  received 
'*  5  dollars  for  bread  and  20  for  lead " ;  to  the  candour 
of  Mr.  P.  J.  Sheridan,  who  "  would  ask  the  people  to  ring 
out  their  voices  from  the  muzzles  of  Mini6  rifles";  to 
the  speech  of  Mr.  Dillon,  in  the  affair  of  the  Juno, 
expressing  strong  sympathy  with  a  Fenian  raid  ;  and  to 
the  language  of  Mr.  Parneirs  delegates  at  the  Chicago 
Convention  ?  It  would  be  harsh,  perhaps,  to  infer  the 
treason  of  Pamellism  from  the  infamous  teaching  of 
Patrick  Ford  and  the  Clan-na-Gael — incitement  to  rebellion 
of  the  most  frightful  kind — though  Patrick  Ford  and  the 
Clan-na-Gael  have  done  yeoman  service  in  the  common 
cause ;  but  what  conclusions  can  we  help  drawing  from 
articles  in  The  Irishman,  and  in  United  Ireland,  organs  of 
the  Land  and  the  National  Leagues,  which  have 
repeatedly  declared  that,  were  there  a  chance  of  success, 
an  armed  Irish  rising  would  be  a  sacred  duty  ?  If  the 
Commissioners,  therefore,  had  had  before  them  a  charge  of 
a  conspiracy  to  destroy  British  power  in  Ireland,  they 
would     have    had    evidence     for    a    finding    of    treason 
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against  most  of  the  ParnelHte  leaders ;  and  there 
can  be  little  doubt  what,  on  such  an  issue,  would  have  been 
the  verdict  of  a  Jury,  in  the  great  days  of  Chief  Justice 
Campbell  and  Chief  Justice  Cockburn.  The  "  Irish 
Party  "  too,  we  must  not  forget,  might  have  been  accused 
of  another  crime,  of  a  treasonable  complexion,  though  not 
high  treason.  It  is  treason-felony  to  attempt  by  violence 
to  bring  about  a  change  of  Government,  or  to  overawe 
Parliament,  and  to  try  to  effect  this  purpose  by  any  overt 
act,  including  "printing,  writing,  or  open  and  advised 
**  speaking;  *'  and  really,  when  we  recollect  what  has  been 
the  conduct  of  many  of  the  Parnellites,  during  the  last  ten 
years,  we  cannot  see  how  they  could  have  escaped,  had  a 
charge  of  this  kind  been  made  against  them. 

I  have  dwelt,  for  a  moment,  on  this  topic,  for  though 
treason,  in  the  sight  of  many,  is  political  excitement,  which 
excuses  crime,  and  is  not  criminal  in  any  true  sense,  the 
subject  affects  our  most  vital  interests.  Mr.  Gladstone  and 
his  followers  have  committed  themselves  to  a  policy  of 
Home  Rule  for  Ireland ;  what  that  policy  is  they  have 
refused  to  explain,  except  that  it  means  an  Irish  Parliament, 
and  an  Irish  Executive  dependent  on  it.  That  this  would 
make  Parnellism  supreme  in  Ireland,  is  an  indisputable, 
nay,  an  admitted  fact,  and  the  Parnellites  have  been 
stumping  the  country  proclaiming  the  "  Union  of  Hearts," 
and  loud  in  their  assertions  that  they  are  loyal  subjects, 
and  promising  that  Ireland  is  to  be  our  firmest  friend, 
should  Parliament  accept  this  plausible  compromise. 
But  these  are  the  men  some  of  whom  the  Report  finds 
to  have  sought  to  make  Ireland  an  independent  State,  and 
many  of  whom  might  have  been  involved  in  charges  of 
conspiring  to  destroy  our  Government  in  Ireland  by 
insurrectionary  force ;  these  are  the  men  who  are  the  paid 
allies  of  Patrick  Ford,  and  of  the  Clan-na-Gael,  a  League 
of  Anarchists,  who   openly  avow  that  they  look  to  Home 
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Rule  "to  establish  the  plant"  of  Revolution  in  Ireland. 
And,  in  view  of  these  facts,  I  ask  Englishmen  if  Home  Rule 
is  not  an  insane  policy ;  if  the  slightest  credence  is  to  be 
given  to  Parnellite  talk  of  conciliation  and  peace ;  if  the 
hideous  features  of  treason  and  crime  are  not  to  be  seen 
behind  the  Parnellite  mask ;  if  Mr.  Gladstone  did  not 
speak  truly  when  he  said  that  **  dismemberment  "  was  the 
main  object  of  the  Land  League  movement ;  if  Sir  George 
Trevelyan  did  not  correctly  state  that  **  there  was  no  half- 
"  way  house  between  Separation  and  Home  Rule  ?  " 

I  proceed  to  consider  the  other  counts  in  the  indictment 
of  The  TiTftes,  examined  in  the  Report.  The  second  charge 
is  that  '*  one  of  the  immediate  objects  of  the  conspiracy," 
i.e.^  of  the  Land  and  National  Leagues,  **  was,  by  a  system 
**  of  coercion  and  intimidation,  to  promote  an  agrarian 
"  agitation  against  the  payment  of  agricultural  rents,  for 
"  the  purpose  of  impoverishing  and  expelling  from  the 
**  country  the  Irish  landlords  who  were  styled  the  English 
"  garrison ;  *'  and  of  this  43  of  the  Parnellite  Members,  and 
Mr.  Michael  Davitt,  have  been  found  guilty.  Such  have 
been  the  effects  of  lying  clamour  and  factious  cries  for  a 
purely  selfish  purpose,  that  Irish  landlords  have  of  late  years 
been  generally  denounced  as  a  kind  of  wolves,  to  be  hunted 
down  without  law  or  pity ;  and  in  the  opinion,  doubtless, 
of  many  simple  people,  the  finding  of  the  Commission,  so 
far  from  being  a  discrediting  sentence,  is  a  mark  of 
honour.  True  it  is  that  Irish  landlords  have,  through 
troubled  centuries,  been  the  mainstay  of  English 
rule  in  Ireland;  that  they  have  given  the  State 
more  than  a  due  proportion  of  eminent,  nay,  of  illustrious 
names ;  that,  when  it  suited  his  purpose,  they  have  been 
singled  out  by  Mr.  Gladstone  for  special  praise ;  that, 
whatever  may  be  said,  they  are  not  "  rack-renters,  exter- 
minators," or  anything  of  the  kind ;  and  that,  as  a  body, 
they  have  stood  the  test  of  Parnellite  obloquy,  and  have 
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emerged  unscathed.  But  the  accidents  of  their  position 
have  made  them  a  class,  divorced  from  their  dependents 
in  three-fourths  of  Ireland;  they  have  dared,  moreover,  to 
cross  Mr.  Gladstone  and  Mr.  Parnell  in  their  Home  Rule 
Alliance ;  and,  therefore,  it  is  a  patriotic  virtue  to  drive 
them  from  their  homes,  and  to  compass  their  ruin.  Yet 
thinking  persons  will  perhaps  recollect  that  the  destruc- 
tion, in  Ireland,  of  the  English  garrison,  was  an 
incident  in  a  great  scheme  of  treason  ;  and  that  a  general 
onslaught  on  Irish  landlords,  is  not  only  in  itself  a  crime, 
but  has  shaken  Property,  and  Order  througout  these 
kingdoms.  The  Parnellite  agitation  has  been  a  leading 
cause  of  the  movement  against  Tithe  and  the  Church  in 
Wales,  and  of  the  disastrous  strife  between  Labour  and 
Capital,  which  has  become  an  evil  sign  of  the  times. 

Though  only  a  part  of  the  treasonable  plot,  the  attack  on 
Irish  **  landlordism,'*  and  the  agrarian  war  that  followed, 
became  the  chief  features  of  the  wide-spread  conspiracy. 
Even  those  who  declaim  against  Irish  landlords,  and  desire 
to  see  the  order  effaced,  will  hesitate  to  admire  the 
methods  by  which  the  two  Leagues  have  endeavoured  to 
attain  their  object. 

The  fifth  and  part  of  the  second  of  the  charges 
made  by  The  Times  are  that  the  respondent  M.P.'s, 
"  by  their  speeches  and  by  payments  made  for  that 
"  purpose,  incited  persons  to  the  commission  of  crime, 
**  including  murder  ;"  and  that  '*  the  conspiracy  sought  to 
**  attain  its  ends  by  a  system  of  coercion  and  intimidation." 
The  Parnellite  Members  have  been  absolved  from  the 
guilt  of  directly  inciting  to  murder,  as  regards  this  branch 
of  the  fifth  charge  ;  but  the  Commissioners  add  that  "  the 
**  speeches  made  "...."  had  the  effect  of  causing  an 
**  excitable  peasantry  to  carry  out  the  laws  of  the  Land 
**  League,  even  by  assassination."  I  must  say  a  word  on 
this  pregnant    finding,   which    has  been    described    as    a 
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complete  acquittal  of  the  Parnellite  chiefs  from  the  terrible 
charge  of  complicity  with  crime  of  a  murderous  nature.  In 
the  first  place,  the  verdict  applies  to  the  Members  affected, 
and  to  them  alone ;  it  has  no  reference  to  their  partners  in 
the  Leagues,  and  other  conspicuous  worthies  of  the  kind, 
who  left  the  country  after  the  deed  in  the  Phoenix  Park ; 
and  it  should  be  added  here — a  most  striking  fact — that  a 
great  number  of  impeached  persons  did  not  dare  to  appear 
before  the  Judges,  and,  accordingly  have  escaped  their 
censure.  In  the  second  place,  the  finding  extends  to  the 
question  only  of  legal  guilt ;  it  merely  amounts  to  this,  that  a 
single  section  of  the  Parnellite  leaders  were  not  guilty  in 
the  opinion  of  a  regular  Court  of  Law,  bound  down  by  the 
strict  rules  of  evidence,  of  distinctly  advising  the  crime  of 
murder;  and,  had  it  ended  here,  it  would  have  left  the 
question  of  moral  guilt  open  for  public  enquiry.  But,  in 
the  third  place,  the  Report  pronounces  a  significant  judg- 
ment on  this  very  question.  The  Commissioners  have  found 
that  some  of  the  persons  charged  used,  on  several  occa- 
sions, "  most  dangerous  language  ;"  and,  indeed,  when  we 
recollect  how  Mr.  M.  Harris,  in  the  presence,  it  has  been 
alleged,  of  Mr.  Pamell,  declared  that  "  if  the  tenant-farmers 
"  shot  down  landlords  as  partridges  are  shot  he  would 
"  never  say  a  word  against  them ; "  how  Mr.  Pamell 
himself,  addressing  a  mob,  in  view  of  the  corpse,  so  to 
speak,  of  a  murdered  man,  only  described  the  deed  as  **  an 
**  unnecessary  procedure,  where  there  was  a  suitable  organi- 
"  sation,"  as  a  kind  of  alternative  ;  and  how  Mr.  Biggar,  on 
another  occasion,  confined  himself  to  '*  not  recommending 
"the  shooting  of  landlords,*'  because  it  was  **an  extreme 
"  measure,  and  undesirable  in  the  interests  of  the 
*'  cause ;  "  there  can  be  no  second  opinion  on  this  matter. 
But  this  "  dangerous  language,*'  and  language  tenfold 
worse,  used  by  other  prominent  agents  of  the  Leagues, 
was  employed  to  promulgate,  and,  if  necessary,  to  enforce 
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the  observance  of  an  **  unwritten  law,*'  which  in  numerous 
instances,  caused  murder,  not  to  speak  of  a  Reign  of  Terror, 
and  agrarian  outrages  on  an  immense  scale ;  and  this  being 
the  fact,  it  is  no  wonder  that  the  Commissioners  have  found 
the  accused  responsible,  from  a  moral  point  of  view,  for 
the  worst  kind  of  crime.  English  law  properly  dislikes 
constructive  crime,  and  requires  positive  proof  of  direct 
complicity  in  order  to  bring  home  the  guilt  of  crime ;  but 
the  moral  law  is  expressed  in  the  striking  words  "  woe 
**  to  them  from  whom  offences  come;"  and,  tried  by  this 
test,  the  Parnellite  chiefs  may  be  left,  on  the  fifth  charge, 
to  the  doom  of  History. 

Forty-four  of  the  accused  have  been  declared  guilty  in 
the  Report  on  part  of  the  second  charge;  that  is,  they 
endeavoured  to  ruin  Irish  landlords  "by  a  system  of 
coercion  and  intimidation."  Mr.  Gladstone  and  his  allies 
have  laboured  in  vain  to  lessen  the  significance  of  this 
finding,  which  brings  before  us  perhaps  the  worst  incidents 
of  the  Parnellite  movement  on  its  social  side.  Mr.  Parnell 
propounded  the  method  of  "boycotting"  as  the  avowed 
substitute  for  agrarian  outrage ;  having  preached  passive 
resistance  to  the  payment  of  rent,  and  compelled  landlords 
to  have  resort  to  eviction,  he  announced  that  evicted  farms 
were  to  be  left  derelict,  and  that  the  "people"  should 
"shun  as  a  leper  "  any  "  land  grabber  "who  should  take 
land  from  which  a  tenant  had  been  removed  for  not 
paying  his  debts.  This  wicked  doctrine  was  eagerly  taken 
up  ;  and  as  the  two  Leagues  extended  their  evil  power,  it 
was  applied  to  all  persons  who,  in  any  way,  disobeyed 
the  "  unwritten  agrarian  law  "  of  confederacies,  which,  in 
some  counties,  had  supplanted  Law  and  the  Government 
of  the  Queen,  and  exercised  fearful  "anarchic  oppression," 
in  Mr.  Gladstone's  appropriate  language.  That  "boy- 
cotting," even  in  the  abstract,  is  a  crime  is  certain ;  it  is 
a  direct  attack  on  the  rights  of  a  class ;  it  keeps  land  out  of 
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commerce  to  the  public  detriment ;  it  deprives  its  victims  of 
the  first  rights  of  citizens,  security,  freedom,  and  the  power 
of  acquiring  property.  But  this  is  no  measure  of  the 
atrocious  guilt  of  this  execrable  system  as  it  was  carried 
out  in  Ireland,  where  the  Land  and  National  Leagues  had 
become  dominant.  In  those  districts  the  organizations  had 
Committees  everywhere,  as  a  rule  one  for  each  parish  and 
town,  resembling  the  Jacobin  Clubs  of  1791-3 ;  these 
bodies  enforced  the  League  mandates  with  pitiless  and  far- 
reaching  severity ;  and  "boycotting**  became,  under  these 
conditions,  as  cruel  a  tyranny  as  was  ever  practised, 
especially  in  places  where  the  population  was  sparse,  and  it 
was  difficult  to  obtain  the  conveniences  and  the  necessaries 
of  life.  A  social  ostracism,  as  tremendous  at  least 
as  that  caused  by  mediaeval  Interdicts,  was  thus 
directed,  in  the  words  of  the  Report,  **  against  those  who 
"  paid  their  rent  when  others  refused  to  pay  .... 
**  against  agents  of  landlords,  bailiffs,  caretakers,  emergency 
**  men  called  in  to  prevent  land  becoming  waste,  against 
"  those  who  supplied  goods  to  such  men,  and  generally 
**  against  all  who  supplied  food  or  even  spoke  to  boycotted 
"  persons;  against  those  who  refused  to  join  the  League; 
**  against  those  who  gave  evidence  in  Courts  of  Justice 
"  adverse  to  those  accused  of  agrarian  crime ;  against 
**  those  who  supplied  cars  to  the  police ;  against  the 
**  children  of  boycotted  persons,  and  the  schools  they 
"  attended ;  and  against  a  school  because  an  assistant 
"teacher  was  related  to  persons  who  had  offended  the 
"  League.  The  funerals  of  obnoxious  persons  were  put 
"  under  a  similar  ban,  and  even  coffins  or  the  wood  to 
"  make  them  were  withheld  from  the  dead.'* 

This,  however,  is  not  a  complete  account  of  "  boycotting  *' 
in  its  effects  and  working.  The  interdict  of  the  Leagues  is 
a  kind  of  sentence ;  and  whenever  these  Bodies  became 
powerful,  the  ostracism  that  followed  was  an  unchallenged 
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result;  the  system  was  self-acting,  and,  in  appearance, 
peaceable;  and  farms  were  left  derelict  and  "obnoxious 
"  persons  "  banned,  that  is  handed  over  to  ruin  and  misery, 
over  whole  districts,  without  a  sign  of  violence.  As  Sir 
James  Stephen  has  well  pointed  out,  the  worst  feature, 
perhaps,  of  this  scheme  of  wickedness,  is  that  it  saps 
society  without  shocking  humanity  by  open  and  repeated 
crime ;  and  it  has  been  compared  to  the  pestilence  that 
walks  in  darkness,  and  that  destroys  its  victims  stealthily 
and  in  deadly  silence.  But  before  this  quiescent  state  has 
been  reached,  and  those  who  are  proscribed  submit  to  it, 
it  becomes  necessary  to  enforce  the  sentence.  This  can  only 
be  done  by  deterrent  punishment;  and,  accordingly,  the 
Leagues  were  compelled  to  inflict  the  edict  of  "  boycotting  " 
by  crime  and  outrage,  until  they  had  become  supreme  in 
any  given  district.  This  law,  Mr.  Gladstone  truly  remarked, 
must "  have  a  sanction  "  like  any  other  law ;  the  *'  sanction  " 
of  boycotting  was  **  the  '  assassination  *  that  was  not 
denounced ;  *'  and  shooting  in  the  legs,  cutting  off  the 
hair  of  girls,  the  mutilation  of  dumb  beasts,  and  other 
barbarities  formed  a  graduated  scale  of  inferior  penalties. 
The  prelude  to  the  system  devised  by  Mr.  Pamell  was 
the  most  frightful  outbreak  of  agrarian  crime  that  probably 
was  ever  known  in  Ireland :  assassins  and  moonlighters 
lurked  in  companies  behind  the  "  boycotters  *'  of  the  two 
Leagues,  and  murder,  outrage  and  lawless  disorder  stalked, 
scarcely  kept  under,  through  whole  counties.  The  respon- 
sibility for  this  atrocious  terrorism  attaches  to  the  Pamellite 
leaders  convicted  upon  the  charge  of  "  boycotting  ;  **  and 
Sir  Charles  Russell,  their  distinguished  advocate,  felt  this 
so  strongly,  in  this  part  of  his  case,  that  he  laboured  for 
days  to  refer  the  horrors  of  the  Land  War  of  1879-82  to 
causes  other  than  the  conduct  of  the  Leagues.  In  this 
attempt,  however,  he  completely  failed  ;  and  the  remarks  of 
the  Judges   on  this  subject  form  one  of  the  most  valuable 
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parts   of   the  Report.     They  distinctly  have  proved  that 

the    agrarian    crime,   which,   Mr.    Gladstone    significantly 

said,   '*  dogged  the  Land  League"  wherever  it  appeared, 

was    not   to    be    attributed    in    any    large    degree,   either 

to    the    distress    of  the  Irish  peasantry,   or   to   evictions 

inflicted  by  Irish   landlords,   or   to   the   rejection   of   the 

remedial    measure     of    1880,    or     to    the    operation    of 

secret   societies ;    and   they   find    that   **  the    increase   of 

"  agrarian  crime  from  1879  to  1882,  though  not  exclusively 

"  to  be  ascribed  to  the  agitation,  was  mainly  due  to  the 

"  action  of  the  Land  League,  its  founders  and  leaders.*' 

To    this    I    would    add     a    striking    fact,    conclusive,    if 

other  proof  were  wanting ;  distress  and  evictions   largely 

prevailed   in   Protestant   Ulster  throughout  this  period,  if 

secret    societies    did    not    exist ;    but    Protestant    Ulster 

repelled   the    Land    League,  and   there   was   no   agrarian 

disorder  within  its  bounds.     Another  finding  of  the  Judges 

is  here  important :  and  I  commend  it  to  the  sentimental 

persons    who    swallow    League     falsehoods    about    Irish 

landlords,   and   run  over  to    Donegal  striving  to  witness 

dramatic  scenes  got  up  to  illustrate  the  '*  exile  of  a  down- 

"  trodden   peasantry."      **  That    the    landlords    in    such 

"  circumstances  should  oppose  the  League,  and  resort  to 

"  the  only   weapon  they  had  for  their    protection,    viz., 

"  eviction,  is  not  to  be  wondered  at,  and,  in  our  judgment, 

"  the  increase  in  evictions  which  began  in   1879  and  con- 

"  tinued  during  the  subsequent  years,  was  the  result  of  the 

**  agitation  against  the  landlords." 

The  fourth  charge  is  that  the  accused  Members  "  dissemi- 
"  nated  the  Irish  World  and  other  newspapers  tending  to 
"  incite  to  sedition  and  the  commission  of  other  crime." 
The  movement,  we  have  seen,  had  a  double  aspect ;  it  had 
a  political  and  a  social  side  ;  it  was  treasonable,  and  aimed 
at  destroying  Property.  To  effect  their  purpose  the  leaders 
"spread   the  light"   that   streamed  from   the    studio    of 
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Patrick  Ford,  apostle  of  incendiary  fire  and  dynamite  ;  and 
published  the  Irishman  and  United  Ireland,  Irish  imitations 
of  the  evangel  of  Hubert,  and  of  the  abominations  of  the 
Pere  Duchfene.  We  quote  a  few  of  these  detestable  passages. 
The  Irish  World  proposed  to  lay  London  in  ashes ;  and 
this  has  been  a  tradition  since  1798  : — 

"  Our  Irish  skirmishers  would  be  well  disguised ;  they  would  enter  London 
**  unknown  and  unnoticed.  When  the  night  for  action  came — the  night  that 
••  the  wind  was  blowing  strong — this  little  band  would  deploy,  each  man  setting 
*'  about  his  own  allotted  task ;  and  no  man,  save  the  captain  of  the  band 
"  alone,  knowing  what  any  other  man  was  to  do,  and  at  the  same  instant, 

**  *  strike  with  lightning  *  the  enemy  of  their  land  and  race In 

**  two  hours  from  the  word  of  command,  London  would  be  in  flames,  and 
"  shooting  up  to  the  heavens  in  fifty  different  places.'* 

And  again  : — 

*'  I  believe  that  all  the  material  damage  possible  ought  to  be  inflicted  on  the 
**  enemy,  and  that  the  war  against  the  foeman  ought  to  be  persisted  in  without 
**  quarter  to  the  end.  I  believe  that  England  ought  to  be  plagued  with  all 
*'  the  plagues  of  Egypt — that  she  ought  to  be  scourged  by  day  and  terrorised  by 
"  night.  I  believe  that  this  species  of  warfare  ought  to  be  kept  up  until 
**  England,  hurt  as  well  as  scared,  falls  paralysed  upon  her  knees,  and  begs 
**  Ireland  to  depart  from  her." 

United  Ireland  thus  referred  to  the  Queen  : — 

"  Surely  six  hundred  Irish  gentlemen  could  not  eat  their  dinners  without 
**  pouring  out  libations  to  the  adoration  of  an  old  lady  who  is  only  known  in 
**  Ireland  by  her  scarcely  disguised  hatred  of  this  country,  and  by  the  inordi- 
"  nate  amount  of  her  salary." 

As  it  was  part  of  the  game  to  deny  authority,  the  following 
was  the  strain  in  which  patriots  wrote  of  Lord  Spencer : — 

"  Lord  Spencer  stopped  at  nothing ;  not  at  subsidising  red-handed 
**  murderers ;  not  at  knighting  jury  packers ;  not  at  sheltering  black  official 
**  villainy  with  a  coat  of  darkness;  not  at  police  quarterings,  blood  taxes,  the 
**  bludgeoning  of  peaceful  meetings,  the  clapping  handcuffs  on  M.P.'s,  mayors 
**  and  editors ;  not  at  wholesale  battues  of  hangings  and  transportations  by 
*'  hook  or  crook ;  not  at  burying  the  proof  of  his  victims'  innocence  in 
"their  graves." 

As  for  the  agrarian  passages,  they  will  be  mostly  found 
in  a  series  of  papers,  without  comment,  under  the  appro- 
priate heading,  **  Incidents  of  the  Campaign  " — a  desire  to 
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evade  the  Crimes  Act  of  1882.  One  or  two  specimens 
must  suffice : — 

"  On  Monday  evening,  a  man  living  near  Kanturk  was  fired  at,  and  it  is 
•*  believed  mortally  wounded.  He  had  carried  oats  for  a  boycotted  farmer." 
.....**  The  blowing  up  of  the  Limerick  police  barracks,  which  was 

•*  expected  on  Monday,  did  not  happen Perhaps  it  was  postponed.'* 

.  .  .  .  "  A  man  named  Dempsey,  who  had  taken  a  derelict  farm  near 
**  Clara,  had  employed  men  to  van  his  hay.  Several  hundreds  of  people 
**  collected  and  scattered  the  party  in  all  directions.'* 

The  Parnellite  Irishman,  the  paper  of  Pigott,  for 
Pamellism, /<?/«>  opportunitate  mortis^  was  quite  as  outspoken 
as  Patrick  Ford  : — 

**  We  know  what  instruments  England  has  employed  in  repressing  us.  We 
"  know  she  never  scrupled  to  murder  and  assassinate  that  she  might  rob, 

"despoil,   and  conquer Against   such   a  foe  any   weapons  are 

*•  lawful.*' 

Nearly  all  the  accused  were  convicted  of  this  charge ;  a 
charge  of  extreme  gravity,  if  we  recollect  that  the  Irish 
peasant  is  alike  vindictive  and  ignorant,  and  that  half 
Ireland  was  in  a  revolutionary  state. 

I  pass  lightly  over  the  sixth  charge,  that  "the  respondents 
"did  nothing  to  prevent  crime,  and  expressed  no  bond  fide 
"  disapproval  of  it,'*  for  it  is  only  a  corollary  from  previous 
charges.  The  Judges  have  found  on  tliis  count,  that 
"while  some  of  the  respondents,  and  in  particular,  Mr. 
"  Davitt,  did  express  bond  fide  disapproval  of  crime  and 
"  outrage,  the  respondents  did  not  denounce  the  system  of 
"  intimidation  which  led  to  crime  and  outrage,  but  persisted 
"  in  it,  with  knowledge  of  its  effect  ** ;  in  other  words,  they 
did  not  condemn  "  boycotting,**  and  all  the  atrocities  to 
which  it  led.  Two  observations,  besides,  must  be  made 
here  ;  the  statement  that  some  of  the  respondents  and  Mr. 
Davitt  did  sincerely  deprecate  deeds  of  violence,  does  not 
apply  to  all  the  accused  Members,  or  to  chiefs  of  the  Leagues 
who  would  not  stand  trial ;  and  the  Commissioners  have 
significantly  remarked,  that  "  during  the  years  1880,  1881, 
"and  1882,'* — the  worst  period  of  agrarian  lawlessness — 
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"  we  cannot  find  that  the  League,  as  an  organisation,  took 
**  any  step  whatever  to  aid  in  the  detection  of  crime,  or  gave 
**  any  directions  for  that  purpose,  to  its  numerous  branches 
**  throughout  the  country."  Opinion,  therefore,  may  be 
left  to  fix  the  responsibility  of  guilt  on  this  charge ;  and  I 
proceed  to  consider  the  seventh  and  eighth  charges,  which, 
for  the  sake  of  convenience,  I  place  together.  The  seventh 
charge  is  (i)  that  **  the  respondents  subscribed  testimonials 
"for  and  were  intimately  associated  with  notorious 
**  criminals  '* ;  and  (2)  that  **  they  defended  persons  sup- 
**  posed  to  be  guilty  of  agrarian  crime,  supported  their 
**  families,  and  made  payments  to  procure  the  escape  of 
**  criminals  from  justice.*'  The  Commissioners  say  "not 
**  proven  "  on  the  first  part  of  this  charge,  and  also  on  the 
last  branch  of  the  second,  and  this  may  be  fairly  deemed 
an  acquittal ;  but  here  again  our  readers  will  note,  that  the 
absolution  is  confined  to  the  persons  accused,  and  does  not 
embrace  many  of  the  League  leaders.  On  the  second  part 
of  the  charge,  the  Commissioners  report,  that  **  proof  has 
"  been  given  that  the  Land  League  systematically  and 
**  indiscriminately  paid  for  the  defence  of  persons  charged 
"  with  agrarian  crime  "  ;  and  the  Report  adds,  "  that  if  it 
**  cannot  be  said  that  the  supplying  means  of  defence  to 
"  prisoners  is,  in  the  abstract,  unjustifiable,  we  can  entertain 
"  no  doubt  that  the  knowledge  that  such  assistance  would  in 
"  all  cases  be  afforded,  must  have  the  effect  of  encouraging 
"  persons  disposed  to  commit  outrage,  and  the  same  obser- 
"  vation  applies  to  the  support  of  their  families."  The  Public 
may  also  decide  for  themselves  whether  the  encourage- 
ment given  in  this  way  to  the  interesting  class  of  persons 
well  known  in  Ireland  by  the  name  of  **  Parneirs  police,*' 
is  not  an  offence  of  extreme  significance ;  and  I  pass  on  to 
the  eighth  charge,  that  the  **  respondents  made  compensa- 
"  tion  to  persons  who  had  been  injured  in  the  commission 
"of  crime."     The  gravity  of  this  charge  cannot  be  gain- 
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said ;  for  it  represents  the  accused  as  accessories  after  the 
fact  to  crime,  sometimes  of  the  worst  kind ;  and  Mr. 
Gladstone  endeavoured  in  vain  to  get  rid  of  its  terrible 
import,  by  a  plausible  statement  that  it  had  been  established 
in  only  a  single  instance.  Unfortunately  for  the  value  of 
this  statement,  the  example  proved  the  general  practice  ;  a 
few  letters  only  from  the  huge  correspondence,  *'  in  sacks- 
"  full,"  of  the  League,  were  brought  to  light ;  one  of  these 
shewed  that  a  payment  of  this  kind  was  made  evidently  on 
system  ;  and  the  Judges  have  reported  "  that  the  respon- 
**  dents  did  make  payments  to  compensate  persons  who  had 
'*  been  injured  in  the  commission  of  crime.*'  With  respect 
to  this  subject,  too,  they  have  added  remarks  which  brand 
**  Pamellism  "  with  a  sufficiently  severe  stigma.  Thebooksbf 
the  Land  League  were  shewn  to  exist ;  the  Commissioners 
called  for  them,  often,  ia  vain  ;  and  there  is  evidence  that 
an  enormous  sum  of  ^f  108,000  passed  into  the  hands  of  the 
League,  the  application  of  which  could  not,  therefore,  be 
traced  !  The  Judges  have  properly  reported  on  this  most 
pregnant  circumstance : — "  We  may  say  generally  that  we 
*'  have  not  received  from  Mr.  Parnell  and  the  officers  of 
"  the  League  the  assistance  we  were  entitled  to  expect  in 
**  the  investigation  of  the  Land  League  accounts,  in  order 
**  that  it  might  be  seen  how  its  funds  were  expended." 

I  now  come  to  the  ninth  charge,  that  **the  respondents 
"  invited  the  assistance  and  co-operation  of,  and  accepted 
**  subscriptions  from,  known  advocates  of  crime  and 
"  dynamite."  This  is  one  of  the  gravest  accusations  of 
The  Times  ;  it  declares  that  Parnellism  trafficked  with  the 
worst  criminals;  and  the  movement,  in  fact,  drew  its 
strength  from  America,  and  had  little  material  support  in 
Ireland.  The  Commissioners  have  examined  this  charge 
at  length ;  but  I  can  do  no  more  than  glance  at  the  evidence. 
The  conspiracy  from  which  the  two  Leagues  sprang  was 
first  hatched  by  Mr.  Davitt,  and  the  violent  party  known 
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afterwards  as  the  Clan-na-Gael ;  and,  since  1880,  Mr. 
Parnell,  and  others  of  his  followers,  have  been  in  close 
relation  with  the  Clan-na-Gael  and  its  leaders.  In  1883 
the  Irish  National  League  of  America  was  founded  at 
Philadelphia ;  many  of  Mr.  Pameirs  trusted  lieutenants 
were  present  at  its  inauguration,  and  took  part  in  it ;  and 
the  Clan-na-Gael  have  ever  since  been  its  master  spirits. 
The  professed  object  of  the  Clan-na-Gael  is  to  ruin  our 
cities  by  fire  and  dynamite,  and  they  have  made  several 
attempts  to  carry  out  their  purpose ;  what  these  desperadoes 
are  may  be  inferred  from  the  following  : — 

**  Though  the  efforts  of  your  Executive  have  not  been  fully  realised,  or  rather, 
"  indeed,  were  marred  by  the  informer's  treason,  yet  those  brothers  (with  one 
**  solitary  exception)  intrusted  with  the  work  did  nobly,  and  were  at  the  very 
"  threshold  of  deeds  that  would  have  startled  the  world,  and  put  the  fear  of 
**  the  organization  in  the  hearts  of  the  enemy.  These  brothers,  with  heroic 
"  faith,  have  carried  your  secrets  to  the  dungeon,  under  a  fate  and  torture 
"  worse  than  death." 

It  is  significant  that,  about  the  time  when  the  dynamite 

explosions  occurred,  the  Parnellite  Irishman  contained  this 

passage : — 

**  The  outcome  of  the  "  (Philadelphia)  "  Convention  we  never  can  accurately 
**  forecast.  It  threatens  to  compass  an  end  of  thrilling  interest  to  England. 
*'  From  the  union  and  resolve  and  determination  of  the  Gael  in  the  American 
*'  Continent,  there  is  no  prophecying  what  may  issue.  In  the  hearts  of  those 
**  15  or  20  millions  of  men  of  Irish  blood  rankles  a  wound  which  refuses  to  be 
"  healed.*' 

The  American  League,  led  by  the  Clan-na-Gael,  filled 
the  Parnellite  Exchequer  with  thousands  of  pounds. 
Patrick  Ford,  we  have  seen,  was  a  huge  contributor ;  and 
the  Pamellites  sought  and  obtained  funds,  but  for  which 
the  agitation  would  have  been  impotent.  The  Treasury 
of  the  Clan-na-Gael  was  in  truth  the  base  of  supplies  for 
Parnellism ;  it  could  not  have  carried  on  the  campaign 
otherwise.  Further  comment  is  needless.  We  quote  the 
last  sentence  of  the  Report  on  the  charge  fully  proved  in  its 
substance.      **  Though  it  has  not   been  proved  that  Mr. 
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"  Parnell  and  the  other  respondents  knew  that  the  Clan-na- 
"  Gael  controlled  the  League,  or  that  the  Clan-na-Gael 
"  was  collecting  money  for  the  Parliamentary  Fund,  it  has 
*'  been  proved  that  they  incited  and  obtained  the  assist- 
'*  ance  and  co-operation  of  the  physical  force  party  in 
*'  America,  including  the  Clan-na-Gael,  and  in  order  to 
"  obtain  that  assistance  abstained  from  repudiating  and 
**  condemning  the  action  of  that  party.  It  has  also  been 
"  proved  that  the  respondents  invited  the  assistance  and 
**  co-operation,  and  accepted  subscriptions  from  Patrick 
**  Ford,  a  known  advocate  of  crime  and  the  use  of 
"  dynamite." 

Do  the  people  who  toss  up  their  hats  for  "  Home  Rule  '* 
at  meetings  addressed  by  Nationalist  orators  ever 
reflect  that  Mr.  Parnell  and  his  crew  in  Parliament  have 
been  shewn  to  have  taken  the  money  of  dynamitards,  who, 
from  across  the  Atlantic,  would  fire  our  cities,  and  **  have 
"  been  silent  for  years,  and  silent  for  money,*'  that  they 
might  attain  the  objects  of  the  Leagues  ? 

I  have  reviewed  eight  of  the  nine  charges,  and  shall  now 
consider  the  third  count,  which  I  have  designedly 
placed  last.  This  charge  is  that  **when,  on  certain 
**  occasions,  the  respondents  thought  it  politic  to  denounce, 
and  did  denounce  certain  crimes  in  public,  they  after- 
"  wards  led  their  supporters  to  believe  that  such  denuncia- 
"  tion  was  not  sincere."  Extraordinary  misapprehension 
prevails  as  to  the  finding  of  the  Commissioners  on  this 
charge,  largely  owing  to  careless  reading  of  the  Report. 
This  charge,  they  observe,  '*  was  chiefly  based  *'  on  the 
letter  ascribed  to  Mr.  Parnell,  expressing  **  regret  for  the 
**  accident  of  Lord  F.  Cavendish,"  but  stating  that  the 
writer  "  could  not  refuse  to  admit  that  Burke  got  no  more 
"  than  his  deserts  ;  "  and  as  this,  and  another  set  of  letters 
were  found  to  have  been  wicked  forgeries,  the  Commissioners 
as  a  matter  of  course,  "  entirely  acquit  Mr.  Parnell  and  the 
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"  other  respondents  of  insincerity  in  their  denunciation  of 
*'  the  Phoenix  Park  murders."  I  pass  by  the  absurd 
nonsense  spoken  and  written  by  partizans  on  this 'subject, 
men  who  declared  that  the  charge  was  a  trifle,  when  it  was 
believed  that  it  might  be  true,  and  who  now  exclaim  that  it 
is  nine-tenths  of  the  case ;  men  who  say  that  the  whole 
indictment  fails,  because  Mr.  Pamell  and  his  allied  M.P.'s 
and  Mr.  Davitt  have  been  acquitted  most  justly,  on  a  part 
of  a  single  count !  I  come  to  the  point  on  this  finding ; 
the  Commissioners,  having  pronounced  the  letters  forged, 
absolve  the  accused  of  double  dealing  as  regards  the 
tragedy  of  the  6th  May,  but  they  are  silent  as  to  insincere 
conduct  as  regards  the  denunciation  of  crime  generally  ; 
and,  if  we  recollect  that  they  have  distinctly  stated  that  the 
respondents  did  not  denounce  "  boycotting,"  we  may 
infer  what  is  their  view  in  the  matter.  If  we  pass,  too, 
from  the  question  of  insincerity  with  respect  to  criminal 
acts,  to  that  of  insincerity  in  the  general  conduct  of  the 
Parnellite  movement  since  its  origin,  the  Judges  have 
impliedly  found  Mr.  Pamell  guilty  of  grave  duplicity,  and 
of  a  marked  and  singular  want  of  truthfulness.  He  pro- 
fesses to  lead  "  a  constitutional  movement ;  "  but,  apart 
from  his  dealings  with  Ford,  and  such  worthies — the 
Commissioners  report  that  **  he  used  language  indicating 
**  a  desire  for  the  complete  separation  of  Ireland  from  the 
*'  United  Kingdom,"  that  he  did  utter  the  remarkable  words, 
**  a  true  revolutionary  movement  in  Ireland  should,  in  my 
"  opinion,  partake  both  of  a  constitutional  and  an  illegal 
'*  character ;  "  that  he  probably  said  to  the  witness,  Le 
Caron,  that  **  he  had  long  ceased  to  believe  that  anything 
"  but  force  of  arms  would  bring  about  the  redemption  of 
"  Ireland!  "  Though,  too,  he  disclaims  extravagant  views 
on  the  Irish  Land  Question,  the  Judges  have  found 
that  he  did  tell  the  peasantry  **  to  hold  a  firm  grip 
on  their  lands,"  and  to  resist  eviction ;  that   he  did  say 
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"  let  US  not  suppose  that  a  great  cause  like  this  can  be  won 
"  without  shedding  a  drop  of  blood ;  **  that  he  did 
order  that  farms  should  be  left  derelict,  whether  the  rent 
that  caused  the  eviction  was  fair  or  not.  It  should  be 
observed,  moreover,  that  Mr.  Parnell  is  understood  to  be 
one  of  the  proprietors  of  United  Ireland,  an  incendiary 
journal  of  the  worst  type ;  and  it  must  be  added  that  the 
Judges  have  formed  many  of  these  conclusions  in  direct 
defiance  of  Mr.  Parneirs  evidence  as  a  sworn  witness. 
This  shews  pretty  clearly  what  their  opinion  is  of  the 
straightforwardness  and  the  veracity  of  the  Gladstonian 
suspect  now  marked  out  for  Gladstonian  honour,  and  if  it 
is  no  doubt  a  difficult  task  to  play  a  revolutionary  and  a 
constitutional  game  in  concert,  to  take  the  money  of  Ford 
and  of  the  Clan-na-Gael,  and  to  angle  for  Gladstonian 
Liberals,  this  scarcely  absolves  even  an  **  uncrowned  king  " 
from  the  first  obligations  of  moral  duty.  In  view  of  all 
this  it  is  but  a  small  thing  that  Mr.  Parnell  admitted  on  oath 
that  he  had  sought  "  to  mislead  the  House  of  Commons," 
in  a  deliberate  statement  of  great  importance,  and  that  the 
Commissioners  have  evidently  given  no  credit  to  a  contrary 
statement  he  made  in  the  box. 

The  judgment  of  the  Commissioners  on  the  whole 
indictment  may  be  summed  up  in  a  few  sentences.  They 
find  eight  of  the  accused  guilty  of  seeking  to  make  Ireland 
an  independent  State;  and  all  the  accused  might  have 
been  charged  with  a  conspiracy  of  a  treasonable  kind.  They 
convict  the  accused  of  a  settled  purpose  to  make  paupers 
and  exiles  of  the  Irish  landlords  through  a  general  and 
systematic  attack  on  their  property;  and  they  find  that, 
in  order  to  carry  out  this  object,  they  adopted  methods  of 
"  coercion  and  intimidation,"  that  is  of  "  boycotting," 
which  produced  a  Reign  of  Terror  in  large  parts  of  Ireland. 
They  acquit  the  accused  of  direct  complicity  with  murder 
and  crime  of  a  murderous  nature ;  but  they  do  not  absolve 
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them  of  moral  complicity,  for  they  expressly  say  that  **  the 
**  speeches  made  "  conduced  to  **  assassination  "  on  the  part 
of  the  peasantry.  They  report  that  the  accused  diffused  a 
literature  of  the  worst  kind  in  the  form  of  pestilent 
journals — rebellious,  incendiary,  and  in  a  word.  Jacobin ; — 
and  they  find  that  the  accused  did  not  condemn  "boy- 
"  cotting,'*  but  promoted  it,  well  knowing  its  frightful 
effects.  They  acquit  the  accused  of  concerting  with 
notorious  criminals,  and  of  getting  up  testimonials  for  them ; 
but  they  allege  that  they  lavished  funds  in  the  defence  of 
criminals,  and  in  compensating  persons  injured  in  the 
perpetration  of  crime,  the  wounded  soldiery  of  an  agrarian 
war  declared  for  treasonable  and  felonious  ends.  Lastly 
they  bring  the  accused  in  direct  contact  with  the  dynamite 
anarchists  in  the  Far  West,  who  have  made  attempts  to 
destroy  our  cities ;  they  have  proved  that  the  accused  were 
paid  by  these  men,  and  would  have  been  powerless  but  for 
their  aid  ;  and  while  they  acquit  the  accused  of  the  minor 
charge  of  insincerity  in  denouncing  crime,  they  plainly 
intimate  that  Mr.  Parnell's  conduct  was  insincere  in  the 
highest  degree,  and  they  have  often  disregarded  his  evidence 
on  oath.  Such  a  dishonouring  verdict  has  never  been 
pronounced  before  on  any  body  of  men  engaged  in  politics ; 
and  the  miserable  efforts  that  have  been  made  to  dis- 
tinguish between  personal  and  [political  acts,  and  between 
direct  and  indirect  guilt,  may  be  brushed  aside  as 
not  worth  comment.  This  Judgment,  too,  it  will  be 
borne  in  mind,  has  been  delivered  in  the  case  only 
of  those  who  dared  to  face  British  Justice ; 
many  incriminated  persons  made  default,  and  these,  no 
doubt,  were  the  most  culpable;  and  the  Judgment  was 
given,  on  limited  charges,  with  most  important  matter  of 
proof  withheld,  and  by  Judges  bound  by  the  strict  rules  of 
evidence,  in  what  practically  was  a  criminal  trial.  History 
will  be  searched  in  vain  for  a  like  example  of  guilt  brought 
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home  to  a  set  of  public  men  ;  and  the  country  owes  a  real 
debt  to  The  Times  for  dragging  to  the  light  such  a  dark 
conspiracy,  and  bringing  it  to  the  test  of  Judicial  Enquiry. 
Justice  has  not  been  done  to  this  great  journal,  on  account 
of  the  unhappy  mistake  about  the  forged  letters ;  but  it 
has  nobly  fulfilled  a  public  duty  of  paramount  importance 
to  England  and  the  State.  The  fair  way  to  try  what  it 
has  achieved  is  this  :  strike  out  the  third  charge,  in  itself  a 
small  one,  but  extravagantly  magnified  to  conceal  truth, 
and  ask,  would  "  Parnellism,"  to  this  hour,  have  been  proved 
to  have  been  connected  with  "  Crime  " — as  it  has  been 
proved  by  a  conclusive  Judgment — but  for  the  exertions 
and  the  patriotic  spirit  of  The  Times  ? 

A  word  on  a  plea  that  has  been  urged  to  lessen  the  effect 
of  this  overwhelming  judgment,  "  It  were  infinite  to  con- 
"  sider  the  cause  of  causes,  and  their  impulsion  one  on  the 
"other;"  and  the  Commissioners,  following  the  rules  of 
law,  have,  on  a  question  of  the  proof  of  crime,  declined  to 
wander  into  the  maze  of  History.  When,  however,  Mr. 
Gladstone  and  his  friends  pretend  that  this  weakens  the 
significance  of  the  Report,  nay,  reduces  it  to  a  mere 
caput  mortuum,  we  "  thank  them  for  a  word  "  of  peculiar 
silliness.  Historical  Enquiry  would  add  tenfold  weight 
to  its  gravity  and  its  damning  sentence.  When 
Pamellism  invaded  Ireland  like  a  plague,  the  country, 
despite  of  passing  distress,  was  "  prosperous  and  con- 
"  tented,*'  in  Mr.  Gladstone's  language  ;  the  peasantry 
enjoyed  his  favourite  Land  Law,  "the  most  liberal,"  he  has 
declared,  of  "  any  in  Europe;'*  under  the  "  blackguardism" 
of  the  Union,  Ireland  had  made  more  progress  compara- 
tively than  either  England  or  Scotland  ;  and  domestic 
agitation  had  for  years  been  dead.  All  this  strengthens  the 
evidence  that  this  wicked  movement  was,  and  has  always 
been,  a  foreign  conspiracy,  led,  subsidised,  and  backed 
by  foreign  agents ;  and,  if  we  consider  the  subject  from 


24  THE    REPORT   OF   THE    SPECIAL   COMMISSION. 

another  point  of  view,  the  lessons  taught  by  History 
are  even  more  striking.  For  three  hundred  years  Ire- 
land has  contained  a  rebellious  faction  more  or  less 
powerful ;  it  has  always  acted  on  aid  from  abroad  ;  it 
has  invariably  pursued  the  same  methods  and  roused 
an  agrarian  war  for  its  evil  purposes.  It  looked  to 
Richelieu  in  1641,  and  massacred  the  colony  of  English 
birth  ;  it  looked  to  Louis  XIV.  in  1688,  and  proscribed  and 
ruined  the  loyal  settlers  ;  it  looked  to  the  French  Directory 
in  1798,  and  marked  out  the  Irish  gentry  for  revenge  ;  it  now 
looks  to  the  Clan-na-Gael,  in  America,  and  plots  against 
'*  the  English  garrison "  in  the  land.  Except  in  two 
instances,  leading  men  in  England  have  defied  and  held 
down  this  bad  conspiracy  ;  but  Charles  I.  flattered  it  to 
save  his  crown  ;  James  II.  countenanced  it  to  regain  his 
throne  ;  Mr.  Gladstone  has  made  it  his  ally  and  master  to 
win  back  ofi&ce,  which  the  voice  of  the  electors  took  from 
him.  History  warns  Englishmen  to  have  nothing  to  do 
with  these  enemies  of  their  race  and  faith  ;  it  tells  us,  too, 
that  for  trading  with  Irish  treason  Charles  I.  was  brought  to 
the  block  at  Whitehall,  and  James  11.  became  an  exile  ;  and 
it  may  yet  record  that,  for  like  conduct,  a  versatile  statesman 
will  have  forfeited  fame.  Are  our  countrymen  prepared  to 
hand  over  all  that  is  loyal,  civilised,  and  of  their  own  blood 
in  Ireland  to  apostles  of  "  rapine  and  dismemberment," 
and  to  preachers  of  the  gospel  of  boycotting  ?  Are  they 
willing  to  see  Ireland  made  a  base  of  operations  for  their  worst 
enemies  in  the  event  of  war,  to  have  her  ports  turned  into 
havens  for  privateers  let  loose  to  prey  on  their  world-wide 
commerce,  and  to  dissolve  the  Empire  on  the  demand  of 
traitors  ?  History,  we  believe,  will  give  no  uncertain  answer ; 
a  party  of  wreckers  will  not  succeed  in  luring  the  vessel 
of  the  State  to  the  rocks  by  holding  up  false  lights  to  deluded 
ignorance. 

ViNDEX. 
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II.— THE  ORDER  OF  BARONETS  * 

npmS  order  of  hereditary  knighthood  was  founded  by 
-^  King  James  I.  in  May,  1611,  for  the  purpose  of 
obtaining  assistance  in  subjugating  and  settling  the 
Province  of  Ulster  in  Ireland.  The  Province  having 
become  vested  in  the  Crown  by  the  attainder  of  its 
previous  owners,  the  King  conferred  grants  of  land  upon 
those  who  would  maintain  a  body  of  thirty  soldiers  there 
for  three  years.  The  person  who  undertook  this  charge 
was  created  a  Baronet.  He  was  allowed  {inter  alia)  to  add 
to  his  family  arms  those  of  the  Province,  commonly  called 
"  the  bloody  hand ; "  and  the  Sovereign  undertook  that 
no  dignity  should  ever  be  created  to  intervene  between 
Baronets  and  the  Peerage.  At  its  first  institution  the 
Order  was  limited  to  two  hundred,  but  now  it  contains 
nearly  six  times  that  number.  The  creation  was  by 
Letters  Patent,  and  it  was  essential  for  the  claimant  to  be 
of  honourable  descent,  and  to  have  an  estate  of  £1,000 
a  year  in  land.  Subsequently  a  Commission  was  estab- 
lished under  the  Great  Seal  to  confer  the  dignity,  but  this 
Commission  lasted  for  a  very  short  time,  and  the  ancient 
form  of  Letters  Patent  was  again  reverted  to.  In  1612,  on 
the  publication  of  a  Decree  respecting  the  precedence  of 
Baronets,  their  eldest  sons,  when  of  full  age,  were  granted  the 
privilege  of  claiming  the  honour  of  Knighthood.  A  clause 
to  this  effect   was   thenceforth  inserted  in   every   Patent 

*  [We  have  pleasure  in  giving  insertion  to  this  Article,  both  on  account  of 
the  Historical  interest  attaching  to  the  subject,  and  of  the  special  oppor- 
tunities which  our  valued  contributor  has  had  for  access  to  the  documents  on 
which  it  is  to  a  great  extent  based.  With  the  claims  advanced  by  the 
Committee,  on  behalf  of  the  Order,  we  do  not  profess  in  any  way  to  identify 
either  ourselves,  or  our  contributor,  except  in  so  far  as  they  may  be  shewn 
in  the  Article  to  have  been  admittedly  justifiable. — Ed.] 
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until  1827,  when  George  IV.  ordered  that  this  clause 
should  be  omitted  from  all  future  Patents.  The  right 
therefore  is  only  vested  in  those  Baronetcies  created  prior 
to  1827.  The  only  instance  of  a  Baronetcy  being  con- 
ferred upon  a  female,  occurs  in  the  case  of  Dame  Mary 
Bolles,  of  Osberton,  in  Nottinghamshire,  who,  in  1635, 
received  the  dignity  of  Baronetess  of  Nova  Scotia,  with 
remainder  to  her  heirs  whatsoever.  The  Baronets  created 
between  the  years  1707  and  1801  are  termed  Baronets  of 
Great  Britain.  Those  created  from  1801  to  the  present 
time  are  termed  Baronets  of  the  United  Kingdom. 

King  Charles  I.,  in  1625,  instituted  the  Baronets  of 
Scotland  and  Nova  Scotia.  This  Order  was  for  the 
encouragement  of  those  who  planted  and  established  the 
Province  of  Nova  Scotia  in  America. 

Baronets  of  Ireland  followed  the  establishment  of  the 
English  Baronetage.  Their  Order  was  first  conferred  in 
September,  1619. 

By  the  respective  Unions  between  England  and  Scotland, 
and  Great  Britain  and  Ireland,  the  Baronets  of  Scot- 
land and  Ireland  were  granted  precedence  according  to 
their  dates  of  creation  among  the  Baronets  of  England 
and  of  Great  Britain.  The  dates  of  creation  of  all 
Baronetcies  conferred  subsequently  to  1801  naturally 
placed  them  after  all  others  of  the  above  branches. 

On  the  15th  day  of  July,  1840,  a  permanent  **  Committee 
of  the  Baronetage  for  Privileges "  was  founded,  for  the 
purpose  of  sustaining  the  rights  and  privileges  of  the 
Order,  and  various  rules  were  adopted  for  the  regulation  of 
business.  This  was  followed  by  a  "  First  Anniversary 
General  Meeting,"  on  the  4th  June,  1841,  when  a  report 
was  presented  by  the  Committee,  adverting  to  the  repre- 
sentative character  which  it  enjoyed,  the  powers  vested  in 
it,  the  permanent  capitular  purposes  for  which  it  was 
formed,  the  grounds  which  were  held  to  favour  the  right 
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of  Baronets  to  carry  supporters  and  other  exterior  heraldic 
ornaments,  and  reporting,  further,  that  the  ancient  style 
of  "  The  Honourable,"  which  originally  had  been  ascribed 
to  the  Order  by  its  Royal  Founder,  and  by  Society  in 
general,  had  been  revived ;  that  from  the  commencement 
of  the  revival  in  1835,  only  eleven  Baronets  out  of  1,000 
members  of  the  Order  had  dissented  from  it,  but  without 
assigning  any  reasons  for  their  doing  so,  that  His  Majesty 
King  William  IV.  had  communicated  that  he  was  fully 
satisfied  that  the  Baronets  had  acted  with  great  propriety 
in  the  steps  which  they  had  taken,  and  that  the  justice  of 
their  contention  had  not  been  questioned  from  any  quarter 
competent  to  offer  an  opinion  on  the  merits  of  the  subject. 

At  a  meeting  held  on  the  i8th  September,  1841,  specially 
called  to  consider  the  applications  for  Exterior  Heraldic 
Ornaments  of  a  number  of  Baronets  who  desired  to  act  on 
the  Resolutions  of  the  General  Meeting  above  referred  to, 
an  exposition  was  made  by  the  Hon.  Secretary  of  the 
reasons  why  the  arms  of  the  said  applying  Baronets  should 
respectively  be  outwardly  augmented  with  Supporters,  a 
Coronet,  Mantle,  Helmet,  Collar  of  S.S.,  Wreath,  Badge, 
and  Riband ;  when  it  was  resolved  that  the  Arms  of  the 
said  Baronets  should  be  registered  in  the  books  of  the 
Committee,  with  the  additaments  enumerated,  and  that 
the  said  Arms  should  shew  forth  the  mode  whereby  in 
future  the  Coats  of  all  other  applying  Baronets  of  the 
several  creations  should  be  outwardly  charged. 

The  Committee  came  to  these  conclusions  after  the 
most  mature  deliberations,  and  after  hearing  evidence  and 
arguments  which  in  their  opinion  fully  authorised  them, 
and  it  was  resolved  by  them,  as  of  dutiful  respect  to  the 
Crown,  that  a  Representation,  embodying  the  proceedings 
and  the  conclusions,  should  be  placed  in  the  hands  of  the 
Prime  Minister,  in  order  that  Her  Majesty  might  be  made 
officially  cognisant  of  the  same,   and   that  through    Her 
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responsible  Minister,  the  wishes  of  the  Order  might  be 
conveyed  to  Her,  viz.,  "that  She  would  be  graciously 
pleased  to  honour  the  proceedings  with  Her  favour  and 
protection." 

Pursuant  to  this  Resolution  a  Deputation  from  the  Com- 
mittee waited  on  the  Prime  Minister  (Sir  Robert  Peel)  at 
his  official  residence  in  Downing  Street,  on  13th  December, 
1841,  and  placed  the  Representation  in  his  hands,  together 
with  an  Address,  expressing  the  satisfaction  of  the  Com- 
mittee that  the  conclusions  had  been  arrived  at  under  the 
administration  of  a  Statesman  who  had  pledged  himself 
and  his  colleagues  on  entering  office  "  to  act  as  men 
determined  to  maintain  on  their  ancient  foundations  the 
institutions  of  the  Monarchy,'*  and  expressing  the  confident 
hope  of  the  Committee  that  an  Order  created  for  the 
highest  State  purposes  and  conferred  by  successive 
monarchs  for  services  deemed  worthy  of  a  perpetual 
mark  of  family  distinction  might  freely  use  and  enjoy 
every  right  and  privilege  incidental  to  it  by  the  chartered 
engagements  of  its  Royal  Founder. 

The  claims  put  forward  on  behalf  of  the  Baronetage 
were : — 

1.  To  be  considered,  not  as  the  head  of  the  nobiUs 
minores,  but  as  the  lowest  class  among  the  nobiles  majores, 
because  their  titles,  like  those  of  the  higher  nobility,  are 
both  hereditary,  and  created  by  patent. 

2.  To  have  place  and  state  at  all  Royal  or  National 
solemnities. 

3.  To  enjoy  the  style  and  title  of  "  The  Honourable." 

4.  To  wear  the  collar  of  S.S. 

5.  To  be  decorated  with  a  riband  and  badge. 

6.  To  have  the  title  of  Baronetess  ascribed  to  their  wives, 
in  order  to  distinguish  them  from  the  wives  of  Knights. 

7.  To  have  the  privilege  of  claiming  knighthood  restored 
to  their  eldest  sons. 
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The  Committee  having,  since  its  institution,  had  its  atten- 
tion drawn  from  various  quarters  to  the  necessity  of  adopting 
some  measure  to  remedy  the  abuses  which  existed  in  the 
Baronetage  from  the  irregular  assumption  of  titles, 
appointed  a  Deputation  to  wait  upon  the  Secretary  of 
State  for  the  Home  Department  to  represent  to  him  the 
said  abuses,  and  to  request  his  aid  to  procure  for  the 
Committee  authority  to  hear,  consider,  and  report  their 
opinion  to  the  Crown  upon  the  cases  of  all  persons  in 
future  claiming  dormant  Baronetcies,  or  succeeding  to 
Baronetcies  by  collateral  succession,  in  the  same  manner  as 
the  Committee  for  Privileges  of  the  House  of  Lords  hear, 
consider,  and  report  to  the  Crown  in  cases  of  Claim  to 
Peerage  Dignities.  This  having  been  communicated  to 
the  Home  Secretary,  that  Minister  requested  that  the 
matter  might  be  submitted  to  him  in  writing,  when  he 
would  consider  it.  Accordingly,  a  statement  of  the  abuses 
in  question,  with  reasons  why  an  Order  should  be  granted 
to  the  effect  above  set  forth,  was  sent  to  the  Home  Office, 
and  a  communication  was  received  saying  that  Sir  James 
Graham  was  of  opinion  that  such  an  Order  would  be 
inexpedient  and  therefore  that  he  could  not  advise  Her 
Majesty  to  give  any  commands  for  the  purpose. 

The  Committee  having  exhausted  this  course,  and  feehng 
that  the  right  existed  in  the  Order  as  an  hereditary  estate 
of  dignity  to  see  that  no  person  should  take  up  the  title  of 
Baronet  surreptitiously,  considered  that  the  time  had  arrived 
when  a  stop  ought  to  be  put  to  a  system  which  tended 
materially  to  impair  the  consideration  of  the  Baronetage, 
and  submitted  at  the  General  Meeting,  in  1841,  that  the 
Committee  should  resolve  and  declare  **  that  in  future  no 
person  taking  up  a  Baronetage  after  a  dormancy,  or  suc- 
ceeding to  such  a  dignity  by  collateral  succession,  shall  be 
recognised,  held,  or  considered  a  Baronet  by  the  Order 
unless  he  shall  bring  his  claim  under  the  cognisance  of  the 
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Committee  for  Privileges,  and  record  the  evidence  by  which 
his  right  is  instructed  in  the  books  of  the  Committee.** 

The  Committee  further  recommended  that  a  Great  Roll 
should  be  kept  similar  to  that  which  exists  in  the  Peerage, 
and  that  every  Baronet  should  be  invited  to  sign  the 
same  that  there  might  be  an  authentic  registry  in  the 
possession  of  the  Order  of  its  true  and  lawful  members. 

A  Memorial  was  presented  to  the  Committee  by  R. 
Broun,  **  Master***  of  Colstoun,  and  Hon.  Secretary  to  the 
Committee,  setting  forth  the  various  proceedings  had  in 
respect  to  an  application  preferred  by  him  for  Knight- 
hood in  1836  as  the  Eldest  Son  and  Heir  Apparent  of  a 
Baronet  of  Scotland  and  Nova  Scotia  of  ancient  creation, 
and  praying  the  interposition  of  the  Committee  in  his  case. 
The  Committee  having  taken  carefully  into  their  considera- 
tion the  allegations  embodied  in  this  Memorial,  and  the 
Letters  Patent  of  the  loth  and  14th  years  of  James  I. 
relative  to  Knighthood,  the  Statute  of  the  King  and  the 
Estates  of  Scotland,  made  and  passed  on  28th  June,  1633, 
the  Order  of  the  8th  year  of  George  IV.,  the  Address 
made  by  Mr.  Broun  before  the  Attorney  and  Solicitor- 
General  for  England  on  4th  April,  1840,  and  various  other 
Documents,  came  unanimously  to  the  conclusion  that  the 
course  followed  by  the  Law  Officers  of  the  Crown  in  the 
case  of  Mr.  Broun*s  application  for  Knighthood  was  in 
direct  contravention  of  the  Constitution  of  the  Baronetage, 
the  Statute  Law  of  the  Realm  of  Scotland,  the  Articles  of 
Union,  the  obligations  of  the  Coronation  Oath,  and  the 
unbroken   precedents   of  230   years.      They   recorded   on 


*  [This  is  an  obvious  error  on  the  part  of  the  Hon.  Secretary  of  the  Com- 
mittee, as  '*  Master "  is  the  title  borne  by  the  heirs  apparent  or  presumptive 
of  Earldoms,  Viscounties  and  Baronies  in  the  Peerage  of  Scotland,  and  is  not 
merely  a  courtesy  title,  but  a  dignity  capable  of  being  separately  conferred,  as 
in  the  case  of  the  Master  of  Forrester,  t.  Car.  I.  Mr.  Broun  should  have 
called  himself  "  younger  of  Colstoun." — Ed.] 
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behalf  of  the  Baronets  of  the  several  creations  of  the 
United  Kingdom  their  unanimous  protest  against  the 
Opinion  of  the  Attorney  and  Solicitor-General  for  England, 
upon  which  the  Lord  Chamberlain  had  arrived  at  the 
conclusion  that  it  was  not  his  duty  to  present  Mr.  Broun 
to  Her  Majesty  for  Knighthood  ;  and  finally  they  called 
upon  Sir  Robert  Peel,  as  the  head  of  the  Government,  and 
as  the  immediate  responsible  adviser  of  the  Sovereign,  to 
interpose  his  ofl&cial  authority,  in  order  that  the  Lord 
Chamberlain  might  be  directed  to  present  to  Her  Majesty 
the  Eldest  Sons  of  all  Baronets,  applying  for  Knighthood 
according  to  the  tenor  of  Letters  Patent,  Statutes,  and 
other  instruments  whereby  successive  monarchs  had  bound 
themselves  and  their  successors  to  the  Throne. 

An  abstract  of  the  proceedings  in  Mr.  Broun's  case  of 
application  for  Knighthood  with  the  Resolutions  of  the 
Committee  upon  the  same,  was  transmitted  to  Sir  Robert 
Peel,  the  Prime  Minister,  who  in  reply  stated  that  he 
approved  of  the  course  pursued  by  the  Lord  Chamberlain 
in  the  matter,  and  that  he  must  therefore  decline  to  inter- 
pose his  official  authority  for  the  purpose  of  inducing  that 
Officer  to  depart  from  it. 

On  this  subject  the  Committee  reported  as  follows: — 
'*  Considering  that  a  petition  from  the  Order  praying  for  a 
judicial  hearing  before  the  Queen  in  Council  has  been 
refused ;  that  the  opinions  of  Counsel  have  been  taken  upon 
the  subject  and  that  they  have  reported  they  think  there  is 
no  tribunal  whereby  the  Lord  Chamberlain  can  be  com- 
pelled to  discharge  the  duty  imposed  upon  him  by  the 
Letters  Patent  of  the  loth  and  14th  Jac.  L ;  that  the 
compact  between  the  State  and  the  Baronets  of  Scot- 
land is  that  their  Eldest  Sons  shall  be  inaugurated  Knights 
{Equites  Aurati)  by  the  reigning  Sovereign  whensoever 
they  or  any  of  them  shall  require  that  Order ;  that  the  Lord 
Chamberlain,  on  the  formal  requisition  of  Mr.  Broun,  has 
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declined  to  present  him  to  the  Sovereign  for  inauguration 
as  a  Knight ;  and  finally  that  the  Prime  Minister  by 
approving  of  the  course  taken  by  the  Lord  Chamberlain  in 
the  face  of  a  Recorded  Protest  by  the  Committee,  has 
sanctioned  a  transaction  of  the  most  illegal,  arbitrary,  and 
unprecedented  nature  ;  Your  Committee  are  of  opinion  that 
the  time  has  arrived  when  it  devolves  upon  the  Order  either 
to  submit  to  a  course  which  would  countenance  the  doctrine 
that  the  Queen  is  not  bound  by  the  Acts  of  her  pre- 
decessors— would  warrant  the  supposition  that  there  was  no 
faith  or  honour  in  the  mind  of  His  Majesty,  King  Charles  I., 
when  he  promised  on  the  werd  of  a  Prince  for  himself  and 
his  successors  that  this  particular  Grant  should  be  onerous 
on  the  Crown, — and  which  would  for  ever  compromise  the 
dearest  rights  and  immunities  of  the  Baronetage,  or  else  to 
assert  and  make  good  this  vested  and  indefeasible  preroga- 
tive, by  such  acts  and  regulations  of  the  body,  as  shall 
comport  with  the  dignity  of  the  Order — evince  its  wonted 
fealty  to  the  Commonwealth — and  uphold  those  principles 
of  honour,  justice,  and  truth,  which  are  the  bases  of  all 
Law  and  Privilege  in  the  realm.'* 

The  Committee  resolved  that  in  discharging  the  duties 
which  lay  before  them  they  would  proceed  with  caution  but 
firmness,  and  would  neither  compromise  the  Baronetage,  by 
claiming  too  much,  nor  by  asserting  too  little ;  the  simple 
and  direct  end  which  they  proposed  and  would  strictly 
prosecute  being  the  revival  of  the  whole  chartered  rights 
and  immunities  of  the  Order.  It  may  be  considered  to  be 
an  indisputable  fact  that  the  Baronets  as  an  hereditary 
degree  of  dignity  are  by  the  constituent  Charters  of  the 
Royal  Founders  placed  in  the  same  category  with  the  other 
degrees  of  hereditary  dignity,  t.^.,  with  the  Nobiles  Majores  of 
the  Realm,  and  are  as  such  brought  within  the  influence  of 
the  same  rules  for  place,  precedency,  privilege,  and  other 
matters  concerning  dignity  which  regulate  respectively  the 
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Family  distinctions  of  those  high  Ranks.  Again,  the 
Baronets  are  the  only  class  of  privileged  subjects  in  the 
Monarchy,  who  have  equestrian  nobility  superadded  to 
their  hereditary  baronial  honour  under  Royal  Covenants 
rendering  the  same,  with  its  ornaments  and  pre-eminences, 
descendible  rights  in  the  Order  for  ever.  Hence  in  the  Repre- 
sentation placed  in  the  hands  of  the  Prime  Minister,  the 
Committee  submitted  on  behalf  of  the  Order,  that  no 
claim  had  been  put  forth  which  was  not  substantiated  by 
reason,  by  evidence,  and  peremptory  enactment ;  neither 
had  any  rights,  privileges,  or  distinctions  been  received  or 
exercised  which  were  unjustified  by  precedent,  analogy, 
public  convenience,  or  by  the  design  and  intention  of  the 
Royal  Founder  of  the  Baronetage  implied  or  declared. 
There  exists  in  various  quarters  an  impression  that  the 
rights,  privileges,  and  distinctions  in  question  are  new  or 
unaccustomed,  and  it  is  considered  that  for  their  free  use 
and  enjoyment  the  sanction  or  concurrence  of  the  reigning 
Sovereign  is  indispensable.  This,  however,  is  not  so  ; 
indeed  it  would  essentially  compromise  the  interests  of  the 
Baronetage,  and  of  every  other  privileged  Order  in  the 
Monarchy,  were  a  doctrine  so  novel  and  unconstitutional 
to  be  recognised.  The  reigning  Sovereign  is  the  fountain 
of  honour  to  such  of  her  subjects  as  she  may  be  pleased 
to  ennoble.  But  the  Queen  is  not  the  source  of  any 
privilege  vested  in  the  Baronetage  by  its  Constitution — and 
there  is  no  prerogative  in  Her  Majesty  to  interfere  with  the 
free  and  full  enjoyment  by  the  Baronets  of  any  rights, 
immunity,  or  privilege  whatsoever  incidental  to  their 
dignity  in  virtue  of  the  Acts,  patents,  or  engagements  of 
her  predecessors  on  the  Throne. 

During  the  course  of  these  proceedings,  and  before 
asserting  any  rights  or  privilege  appertaining  to  the  Order, 
the  Committee  successively  exhausted  every  step  which 
the  most  devoted  loyalty  to  the  Crown  or  dutiful  respect  to 
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Her  Majesty  could  dictate — they  therefore  considered  that 
they  would  betray  the  dearest  interests  of  the  Community, 
and  act  unworthily  of  men  whose  ancestors  laid  the  founda- 
tion of  the  Monarchy,  if  they  for  a  moment  receded  from 
any  of  the  above  conclusions. 

The  object  for  which  the  Committee  for  privileges  of  the 
Order  of  Baronets  was  founded  was,  to  sum  it  up  in  a 
single  sentence, — to  accomplish  the  restoration  of  the 
Baronetage  to  the  original  Chartered  excellence  of  its 
position — and  this  they  felt  might  be  effected  independently 
of  all  extraneous  aid,  and  notwithstanding  any  official 
opposition.  To  enable  them  to  do  so  with  honour  and 
credit  to  the  Order,  they  asked  for  the  steadfast  continuance 
of  that  high-minded  co-operation  on  the  part  of  their 
brother  Baronets  which  had  so  far  sustained  the  dignity 
and  integrity  of  the  proceedings,  under  all  the  anomalous 
and  discourteous  usage  which  attended  their  progress — and 
further  they  relied  upon  the  support  and  approbation  of  all 
those  Ranks  and  Degrees  in  the  United  Kingdom  who  were 
favourable  to  the  conservation  of  a  graduated  aristocracy, 
and  who  would  wish  to  preserve  for  the  nobility, 
higher  and  lesser,  of  the  British  Empire,  that  consideration 
among  the  Titled  Ranks  of  Europe,  which  became  the 
position  of  a  great  Nation, — the  ancestral  recollections  of 
past  centuries, — and  the  honour  of  a  Dynasty  not  second  in 
eniinence]to  any  that  presides  over  the  destinies  of  mankind. 

The  Second  Anniversary  General  Meeting  of  the  Order 
was  held  on  4th  June,  1842,  at  the  Clarendon  Hotel,  Bond 
Street,  London,  Sir  Henry  Mervyn  Vavasour,  Senior 
Baronet  of  the  United  Kingdom,  being  in  the  chair.  The 
Report  of  the  Committee,  with  regard  to  the  above 
proceedings  having  been  read,  the  Meeting  deliberated 
upon  the  same,  after  which  the  following  Resolutions  were 
unanimously  agreed  to  : — 

**  ist.  That  the  Report  read  be  received  and  entered  upon 
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the  journals  of  the  Order  together  with  the  unanimous  and 
most  approving  vote  of  Thanks  of  this  General  Meeting  to 
those  acting  Members  of  the  Committee,  who,  during  the 
course  of  the  last  year,  have  so  faithfully  and  honourably 
upheld  the  interests  of  the  Order  and  uncompromisingly 
discharged  the  duties  confided  in  [sic]  tliem  by  their 
brother  Baronets. 

"  2nd.  That  with  a  view  to  checking  in  future  the  abuses 
existing  in  the  Baronetage  from  the  irregular  assumption 
of  Titles  ;  This  General  Meeting  resolve  and  declare :  That 
no  person  henceforth  taking  up  a  Baronetcy  after  a 
dormancy  or  succeeding  to  such  dignity  by  collateral 
succession,  shall  be  recognised,  held,  or  considered  a 
Member  of  the  Order,  or  his  name  be  added  to  the 
authentic  Roll  thereof,  who  shall  fail  to  submit  to  the 
Committee  for  Privileges  the  evidence  by  which  his  right  is 
instructed,  or  neglect  to  record  the  same  in  the  Books  of 
the  Committee. 

"  3rd.  That  the  Committee  shall  prepare  and  keep  a 
Great  Roll  of  the  Order  which  every  Baronet  shall  be 
invited  to  sign  in  order  that  there  may  be  formed  a  correct 
and  authentic  Registry  of  the  Members  of  the  Order. 

"  4th.  That  the  Prime  Minister  having  approved  of  the 
course  pursued  by  the  Lord  Chamberlain  in  the  case  of 
Mr.  Broun's  application  for  Knighthood,  which  course  the 
Committee  for  Privileges  after  mature  deliberation  have 
found  and  declared  to  be  in  direct  contravention  of  the 
constitution  of  the  Baronetage,  a  Statute  Law  of  the 
Realm  of  Scotland,  the  Articles  of  Union,  the  obligations 
of  the  Coronation  Oath,  and  the  unbroken  precedents  of 
230  years,  this  General  Meeting  do  require  of  Mr.  Broun,  in 
whose  person  the  natalitial  rights  of  the  Eldest  Sons  of  the 
whole  Baronets  in  the  United  Realm  have  been  violated, 
that  he  will,  in  virtue  of  his  being  a  Knight  de  jure  as  the 
eldest  son  of  a  member  of  the  Order  of  ancient  creation, 
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vindicate  this  fundamental  and  inalienable  privilege 
of  the  Eldest  Sons  of  Baronets,  by  henceforth,  using, 
taking,  and  enjoying,  the  ancient  chivalrous  dignity  of  a 
Knight  (Eqties  Auratus)  with  the  immunities  and  precedencies 
thereunto  belonging ;  and  that  the  Comniittee  for  Privileges 
do  record  the  same  in  the  journals  of  the  Order,  that  the 
precedent  may  rule  in  future  the  cases  of  all  such  Eldest 
Sons  of  Baronets  as  may  hereafter  apply  for  Knighthood 
under  the  Letters  Patent  of  the  loth  and  14th  Jac.  I.  and 
experience  a  similar  arbitrary  and  illegal  course  of  pro- 
cedure on  the  part  of  the  responsible  Officers  of  the  Crown. 

*'  5th.  That  it  be  an  instruction  from  this  General  Meeting 
to  the  Committee  to  direct  their  especial  attention  during 
the  course  of  the  year  ensuing  to  the  questions  connected 
with  the  dignity,  precedency,  and  privileges  of  the  wives, 
daughters,  and  daughters-in-law  of  Baronets ;  to  the  settle- 
ment of  the  points  yet  unconcluded  as  to  the  Honorary 
style  to  be  attributed  to  the  Order  and  to  individual  mem- 
bers when  spoken  of,  or  addressed,  in  public  assemblies; 
and  generally  to  the  prompt  and  vigorous  carrying  out  of 
the  conclusions  arrived  at  since  its  institution. 

"  6th.  That  the  dress  uniform  shall  be  scarlet,  and  green  ; 
the  undress  uniform  green,  and  black  or  white ;  the  details 
to  be  finally  arranged  by  the  Committee. 

"  7th.  That  the  Ulster  and  Nova  Scotia  Ribands  may  be 
worn  either  round  the  neck  with  the  Badge  suspended  or 
scarf-wise  without  the  Badge,  at  the  option  of  the  wearer. 

**  8th.  That  as  the  uniform  adopted  refers  to  the  military 
functions  vested  in  the  Baronetage,  viz.,  their  being  a  body 
of  Knights  for  the  defence  of  the  Royal  Standard  of  the 
Sovereign — the  device  on  the  button  shall  be  the  Royal 
Standard  surrounded  with  the  Collar  of  S.S.  surmounted 
by  an  Imperial  Crown. 

"  gth.  That  all  eldest  sons  of  Baronets,  being  Knights  de 
jure  by  birth  with  privilege  to  become  Knights  de  facto  on 
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attaining  majority,  shall  have  the  privilege  of  wearing  the 
uniform  adopted  with  the  ensigns  appertaining  to  Knight- 
hood— viz.,  the  Collar  of  S.S.,  Gold  Spurs,  Ring,  etc. 

"  loth.  That  the  younger  sons  of  all  Baronets  may  wear 
the  undress  uniform,  and  button  of  the  Order. 

"  nth.  That  with  a  view  to  setting  an  example  to  the 
Order  at  large,  the  Members  of  Committee  resident  in  London 
shall  be  expected  to  have  their  uniforms  and  badges  made 
as  soon  as  possible  ;  and  that  such  Baronets  and  Eldest 
Sons  of  Baronets  as  may  be  invited  during  the  course  of  the 
present  or  future  seasons  to  parties  given  by  members  of  the 
Order,  shall  be  expected  to  wear  them. 

"  I2th.  That  this  General  Meeting  at  its  rising  do  stand 
adjourned,  subject  to  the  call  of  the  Committee  for 
Privileges.'* 

The  Meeting  was  then  adjourned  till  Monday,  20th  of  the 
same  month,  on  the  evening  of  which  day  the  Anniversary 
Dinner,  in  celebration  of  the  Birthday  of  King  James  I.,  the 
Royal  Founder  of  the  Order,  took  place. 

It  may  be  worth  while  to  add  that  before  the  adjournment 
of  the  above  Meeting  a  Resolution  was  passed  requiring  the 
Honorary  Secretary  (Mr.  Richard  Broun)  to  vindicate  by 
an  act  of  his  own  the  alleged  inalienable  right  vested  in  the 
heirs  apparent  of  the  Order.  In  response  to  this  Reso- 
lution Mr.  Broun  stated  that  the  Prime  Minister  had  not 
hesitated  to  approve  of,  and  make  himself  a  party  to, 
proceedings  which  ought  to  subject  the  advisers  of  the 
Crown  in  this  matter  to  public  impeachment,  and  that  he 
(Mr.  Broun)  had  no  possible  hesitation  in  complying  with  a 
requisition  which  called  upon  him  to  evince  his  respect 
and  loyalty  to  the  Crown  and  Monarchy,  by  acting  in 
conformity  with  the  will  and  pleasure  of  the  Sovereign 
Founder  of  the  Order,  recorded  under  the  Great  Seal  of  the 
Realm  and  promulgated  by  a  Statute  Law  of  that  supreme 
and  pre-eminent  tribunal,  the  Estates  of  Scotland  in  Parlia- 
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ment  assembled.  He  had  presented  his  application  for 
Knighthood  in  1836  because,  having  led  the  Baronets  to 
institute  proceedings  for  the  restoration  of  the  Baronetage 
to  the  original  excellence  of  its  foundation ,  he  felt  that  he 
was  bound,  in  honour  and  duty  to  the  Order,  not  to  shrink 
from  asserting  in  his  own  person  such  rights  and  privileges 
as  appertain  to  the  Eldest  Sons  of  Baronets ;  nor  did  he 
regret,  under  all  the  discourteous  opposition  which  the 
Order  had  experienced,  that  it  should  be  left  to  him 
to  shew  in  the  face  of  the  Government  and  the 
Country  that  the  Baronetage  still  enrolled  men  who  would 
not  suffer  the  constitution  of  the  Order  to  be  infringed  upon, 
or  the  gracious  intentions  of  its  Royal  Founder  to  be  treated 
with  contempt.  He  declared  his  intention  to  henceforth 
use,  take,  and  enjoy  the  chivalrous  dignity,  which  he  claimed 
to  be  vested  in  him,  by  blood  and  by  Royal  Letters  Patent, 
being  fully  satisfied  that  Her  Majesty  on  the  throne  had  no 
better  pretensions  to  the  Regal  dignity  than  he  and  the 
eldest  sons  of  all  Baronets  had  to  the  dignity  of  Knighthood. 
He  claimed  that  he  was  a  Knight  under  the  Letters  Patent 
which  elevated  his  ancestor  Sir  Patrick  Broun,  Baron  of 
Colstoun,  to  the  dignity  of  the  Baronetage,  and  further  he 
claimed  that  personal  investiture  was  a  non-essential  in  a 
case  where  Knighthood  is  demanded  of  the  Sovereign  as  a 
right,  and  it  is  not  asked  or  sought  for  as  a  favour.  Knight- 
hood had  devolved  upon  him  under  the  Grants  of  the  Royal 
Founder,  and  he  could  no  more  be  disseized  of  thisnatalitial 
right  by  the  misprision  of  the  Lord  Chamberlain  than  the 
Prince  of  Wales  could  be  disseized  of  the  Duchy  of  Corn- 
wall because  he  had  not  received  the  accolade.  Inauguration 
was  a  service  to  be  performed  on  demand  ;  not  a  prerogative 
to  be  exercised  by  volition  ;  it  was  an  ostensible  recognition 
of  a  right,  but  it  did  not  in  any  respect  confer  a  franchise. 
The  Queen  would  not  the  less  have  used  and  enjoyed  the 
Regal  dignity,  had  the  parsimonious,  levelling  spirit  of  the 
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age  debarred  her  from  the  solemnities  of  a  Coronation. 
Were  indeed  Knighthood  and  Inauguration  equivalent 
things,  so  far  as  regards  the  Eldest  Sons  of  Baronets,  they 
could  not  be  knighted  under  the  present  Reign,  for  by  the 
chivalrous  usages  of  all  Christendom  a  female  is  incompetent 
to  receive  or  to  bestow  Knightly  Honour.  The  obligation, 
however,  resting  on  the  Sovereign  as  regards  the  Eldest  Sons 
of  Baronets  was  simply  to  give  them,  as  Knights,  those  out- 
ward marks  of  their  estate  and  dignity  which  the  conventional 
term  "inaugurate"  implied — there  was  no  creating  of  them 
Knights  i^  novo.  He  had  testified  his  dutiful  respect  to  the 
Queen  by  requiring  the  Lord  Chamberlain,  as  in  duty  bound, 
to  present  him  for  inauguration,  and  that  Officer  having 
refused  to  do  so,  he  (Mr.  Broun)  claimed  by  his  own  act 
and  deed  to  assume  Knighthood.  He  threw  the  responsi- 
bility of  so  doing  upon  that  Officer  and  the  Prime  Minister 
who  had  sanctioned  that  Officer's  conduct.  As  the  heir  of 
a  family  who  had  held  free  Baronial  Rank  in  Scotland  from 
a  period  antecedent  to  1116,  who  obtained  their  Baronetage 
Dignities  for  eminent  loyalty  to  the  Crown  and  services  to 
the  Monarchy,  he  need  not  say  that  he  made  his  claim 
without  prejudice  to  the  motto  of  his  race,  which  ever  had 
been  and  would  be,  "  Floreat  Majestas.**  Her  Majesty  had 
no  subject  more  devoted  than  himself,  and  he  could  not 
better  evince  it,  than  by  repudiating  a  course  of  conduct 
(even  although  approved  of  by  the  head  of  the  Government), 
which  he  considered  to  be  treason  against  the  State.  If 
the  Order  of  Baronets,  that  high  Hereditary  Estate,  had 
truckled  to  the  doctrine  that  **  the  Queen  was  not  bound 
by  the  Chartered  engagements  of  her  Predecessors,*'  it 
would  have  rendered  it  infamous  with  all  posterity  and 
compromised  every  privilege  existing  under  Letters  Patent 
of  the  Crown.  But,  on  the  contrary,  it  had  acted  in  a 
manner  which  would  command  the  respect  and  gratitude 
of  the  Aristocracy  of  all  Christendom. 
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So  far  as  we  are  aware,  the  importunate  outcry  of  Mr. 
Broun  did  not  avail  him  much.  But  it  was  not  unattended 
with  ultimate  fruit.  The  evils  that  men  do  live  after  them, 
and  in  this  case  the  good  also  lived.  Mr.  Broun*s  cry  for 
justice,  although  it  waited  long  for  an  answer,  did  at  length 
produce  the  desired  result — but  to  another  person.  In 
1874,  under  the  administration  of  Lord  Beaconsfield,  Her 
Most  Gracious  Majesty  was  advised  that  the  Baronets 
had  right  on  their  side ;  and  right  at  last  obtained  its 
own.  Ludlow  Cotter  of  Rockforest,  eldest  son  of 
Sir  James  Lawrence  Cotter,  4th  Baronet,  was,  on  attaining 
twenty-one  years  of  age,  presented  by  his  father  to 
Her  Majesty,  and  was  thereupon  duly  knighted  in 
accordance  with  the  Letters  Patent  of  the  Baronetcy, 
and  agreeably  to  precedent.  The  right  so  strenuously 
fought  for  by  unfortunate  Mr.  Broun  and  the  Baronets 
of  his  time,  has  therefore  been  publicly  recognised 
by  the  highest  authority  in  the  Realm,  and  the  position 
taken  up  by  the  Order  in  1842  is  on  this  point  free  from 
attack  in  future. 

There  are,  nevertheless,  many  reasons  which  would  render 
a  revival  of  the  Committee  of  1842  desirable  and  useful. 
The  hasty  manner  in  which  of  late  years  the  Chivalrous 
dignity  has  been  bestowed  on  the  first-found  plutocratic 
grocer,  or  brewer,  is  a  serious  wrong  to  the  older  Baronets 
— men  of  position  and  weight  in  the  Social  scale.  Again, 
the  attempts  made  by  divers  Statutes  to  interpose  new 
Judicial  officers  between  the  Baronial  rank  of  the  Peerage 
and  the  Baronets,  to  the  disadvantage  of  the  latter,  should 
be  stoutly  resisted.  The  Letters  Patents  of  Baronets  limit 
the  persons  who  shall  intervene  between  these  two  ranks ; 
but  an  attack  was  made  on  this  prerogative  by  the  Statutes 
53  Geo.  HL,  c.  24,  s.  4,  and  5  Vict.,  c.  5,  s.  25,  which  let 
in  the  Vice-Chancellors  of  the  Court  of  Chancery  to  rank 
before  Baronets. 
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These  Statutes  have,  however,  been  repealed.  Another  not 
uninteresting  question  concerningthe  precedence  of  Baronets 
will  doubtless  occur  some  day.  By  the  terms  of  the  Letters 
Patent  constituting  the  older  Baronets  of  England  and  Great 
Britain,  it  is  directed  that  the  following  Judges  shall  take 
precedence  of  the  Order,  viz.,  the  Chief  Justice  of  the 
King's  Bench,  the  Master  of  the  Rolls,  the  Chief  Justice 
of  the  Common  Pleas,  the  Chief  Baron  of  the  Exchequer, 
'*  and  all  and  singular  the  Judges  and  Justices  of  either 
Bench  and  the  Barons  of  the  Exchequer,  of  the  Degree  of 
the  Coif,  for  the  time  being."  Of  the  Degree  of  the  Coif, 
signifies  one  who  has  been  created  a  Serjeant ;  the  Degree 
of  Serjeant,  when  joined  to  the  Judicial  appointment,  being 
deemed  to  be  entitled  by  virtue  of  its  high  honour  to  rank 
above  the  Order  of  Baronets,  but  only,  be  it  observed,  when 
those  two  honourable  distinctions  are  united.  The  Judge 
of  the  Court  of  Admiralty,  for  instance,  although  a  Judge  of 
a  Superior  Court,  had  not  the  Coif,  and  therefore  always 
ranked  after,  and  not  before  Baronets. 

In  1873,  on  the  passing  of  the  Supreme  Court  of 
Judicature  Act,  it  was  enacted  (Sect.  8)  that  no  person 
appointed  a  Judge  of  the  High  Court  of  Justice,  or  of  the 
Court  of  Appeal,  should  thenceforth  be  required  to  take  or 
to  have  taken  the  Degree  of  Serjeant-at-Law.  The  result 
of  this  new  law  is  well  known.  No  Judge  has,  since  it  has 
been  passed,  applied  for  the  Coif ;  and  the  ancient  Order  of 
Serjeants  has  practically  ceased  to  exist.  For  all  purposes 
of  Common  Law  and  Equity,  for  all  purposes  of  Procedure 
and  Practice,  a  Judge  without  the  Coif  is  as  good  a  Judge 
as  one  with  the  Coif.  It  is  for  Social  purposes  that  a 
difference  exists :  and  umbrage  might  properly  be  taken  by  a 
Baronet  if  not  accorded  his  due  precedence  before  those 
Judges  who  are  not  of  the  Coif,  on  State  occasions,  or  in 
the  presence  of  the  Sovereign.  The  present  Lord  Chief 
Justice  of  England  has  the  Coif,  but  independently  of  that 
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he  takes  precedence  as  a  Peer,  so  his  case  is  not  in  point. 
The  Honourable  Mr.  Justice  Denman  is  a  Serjeant,  so  are 
Barons  Pollock  and  Huddleston ;  but  Mr.  Justice  Hawkins 
is  not,  and  the  same  is  the  case  with  the  other  Judges  of 
the  Queen's  Bench  Division,  viz..  Justices  Stephen,  Mathew, 
Cave,  Day,  Smith,  Wills,  Grantham,  Charles,  and  those 
more  recently  appointed.  Nor  would  it,  we  submit,  be  in 
the  power  of  Her  Majesty  to  confer  the  lost  pre- 
eminence on  those  Judges  who  have  failed  to  attain  the 
Degree  of  the  Coif;  for  the  Letters  Patent  emphatically 
declare  that,  "  neither  We  nor  our  heirs  or  successors  will 
hereafter  create  within  our  Kingdom  of  England  any  other 
Degree,  Order,  Name,  Title,  Style,  Dignity,  or  State,  nor 
give  or  grant  place,  precedence,  or  pre-eminence,  to  any 
person  under  or  below  the  degree,  dignity,  or  state  of  a 
Baron  of  Parliament,  who  shall  be  superior  or  equal  to  the 
dignity  of  a  Baronet,  nor  shall  any  person  under  the  degree 
of  a  Baron  (except  those  previously  excepted  by  the  Letters 
Patent)  by  reason  of  any  constitution,  dignity,  office,  or 
other  thing  whatsover,  now  or  hereafter,  have,  hold,  or 
enjoy  place,  precedence,  or  pre-eminence  before  a  Baronet." 

The  Judicature  Acts  of  1873  and  1875  have  been  fertile  in 
creating  new  Judicial  officers  ;  but  the  fact  that  the  Lords 
of  Appeal  in  Ordinary  are  constituted  Barons  for  life,  saves 
the  appointment  from  being  de  jure  that  which  it  is  defacto^ 
viz.,  a  new  and  dangerous  attack  on  the  precedence  of  the 
Order ;  for  it  is,  as  above  pointed  out,  against  the  grant 
of  the  dignity  of  a  Baronet  that  new  degrees  or  titles 
should  be  interposed  between  his  Order  and  the  Peerage. 

Further,  it  is  fully  recognised  by  Legal  writers  that  the 
Common  Law  requires  a  party  to  an  appeal,  or  to  an  indict- 
ment, to  be  described  by  his  Degree,  if  he  be  of  the  Knight- 
hood or  of  higher  Dignity.  And  the  Degree,  whether  it  be 
of  ancient  or  of  new  creation,  as  that  of  Baronet,  ought  to 
be  added  to  the  name  of  baptism  and  surname.     Indeed, 
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says  Hawkins  (2  Pleas  of  the  Crown,  cap.  23),  the  Law  was 
so  particular  in  this  respect  that  if  a  plaintiff  in  an  action 
gained  a  new  name  of  Dignity,  he  caused  the  Writ  to  be 
abatable. 

In  these  latter  days,  therefore,  when  attacks  are  immi- 
nent, and  levelling  is  the  order  of  the  day,  it  would  seem  to 
behove  the  Baronets,  as  well  as  all  other  grades  of 
Nobility,  sedulously  to  guard  against  all  innovations  ;  and 
to  band  together  to  resist  all  attacks,  whether  by  land  or 
by  sea,  and  whether  emanating  from  the  stump  orator  or 
from  the  Senate  House. 

JURISPERITUS. 


HI.— FOREIGN  MARITIME  LAWS:    III.   SPAIN. 

CODE  OF  COMMERCE. 

Tit.  II.  (continued). 

Of  Persons  concerned  in  Maritime  Commerce. 

Section  IV. 

Supercargoes.* 

Art.  649.  Supercargoes  perform  the  functions  on  board 

which  are  conferred  on  them  by  the  shipowner  or  shippers  ; 

they  keep  an  account  and  reasons  for  what  they  do  in  a 

*  Spain  is  apparently  the  only  European  country  which  has  special  legisla- 
tion for  this  class  of  officers.  A  supercargo,  however,  is  frequently  carried 
when  unusual  or  peculiar  commercial  transactions  have  to  be  conducted,  or 
sometimes  when  a  ship  is  chartered,  but,  her  officers  being  in  the  service 
of  her  owner,  the  charterer  desires  to  have  a  servant  of  his  own  bound  to 
protect  his  interests.  Rapid  postal  and  telegraphic  communication  all 
over  the  world  diminishes  the  need  of  the  former  class  of  supercargoes,  whilst 
the  appointment  of  agents  for  the  charterer  wherever  the  ship  goes  renders 
the  presence  of  the  latter  less  important.  The  •*  purser,**  generally  carried  in 
large  passenger  steamers,  has  certain  duties  in  respect  of  cargo  analogous  to 
those  of  a  supercargo. 
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book,*  which  fulfils  the  conditions  and  requirements 
of  the  captain's  account  book,  whom  they  obey  as  com- 
mander of  the  ship. 

The  functions  and  liabilities  of  the  captain  cease  when 
there  is  a  supercargo,  in  respect  to  that  portion  of  the 
business  legally  assigned  to  the  latter,  but  remain  in  all 
affairs  which  are  inseparable  from  his  authority  and 
position. 

650.  All  the  provisions  contained  in  Book  II.,  Tit.  III., 
§  2,  relative  to  capacity,  method  of  contracting,  and  liability 
of  factors  are  applicable  to  supercargoes. 

651.  Supercargoes  may  not,  without  special  permission 
or  agreement,  do  any  business  on  their  own  account  during 
the  voyage,  beyond  the  venture  which  is  allowed  them  by 
the  custom  of  the  port  for  which  the  vessel  sails,  nor 
can  they  bring  back  on  the  homeward  voyage  more  than 
the  venture  produces  except  by  special  permission  of  their 
principals. 

Tit.  III. 

Contracts  Peculiar  to  Maritime  Commerce. 

Section  I. 

(I.) 
The  Form  and  Effect  of  Charter  Parties, 

652.  A  charter  party  must  be  drawn  up  in  duplicate  in 
formal  documents  signed  by  the  contracting  parties,  and 
when  either  of  them  does  not  know  how  or  caftnot  write, 
by  two  witnesses  at  his  request. 

The  charter  party  will,  in  addition  to  the  conditions 
freely  agreed  upon  by  the  parties,  contain  the  following 
particulars : — 

(i.)  The  description,  name,  and  tonnage  of  the  ship. 

(2.)  Her  flag  (nationality)  and  port  of  registry. 

*  See  antit  Art.  612  (3). 
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(3.)  The  names,  surname  and  residence  of  the  captain. 
(4.)  The  names,  surname  and  residence  of  the  owner,  if 

he  makes  the  contract. 
(5.)  The  names,  surname  and  residence  of  the  charterer, 

and  if  he  declares  that  he  acts  as  agent,  then  of  the 

person  on  whose  behalf  he  contracts. 
(6.)  The  ports  for  loading  and  discharging. 
(7.)  The  measurement,  number  of  tons  or  weight   or 

measure  mutually  agreed  on  to  be  loaded  and  carried, 

or  if  the  charter  is  for  the  whole  ship. 
(8.)  The  freight  payable,  stating  if  it  is  a  lump  sum  for 

the  voyage,  or    a    monthly  rate,  or  by  the   space 

occupied,   or   by   the    weight    or  measure    of   the 

goods  composing  the  cargo,  or  by  whatever  means 

agreed  on. 
(9.)  The  amount  of  hat  money  (gratuity)  payable  to  the 

captain, 
(lo.)  The  days  agreed  on  for  loading  and  discharging. 
(11.)  The    lay    days    and    days  on    demurrage    to    be 

accounted  for  and  the  amount  payable  for  each. 

B.  Bk.  II.,  67,  F.  273,  H.  454,  461,  I.  547,  P.  541,  R.  1005,  loio,  Sw.  73 
diff.  £.  90. 

M.  ft  P.  290—292,  News.  §  37. 

653.  If  cargo  is  received  without  a  charter  party  being 
signed,  the  contract  is  deemed,  so  far  as  the  cargo  is  con- 
cerned, to  be  that  contained  in  the  Bill  of  Lading  alone,  to 
ascertain  the  rights  and  duties  of  the  shipowner,  captain 
and  shipper. 

Sw.  84. 

654.  Charter  parties  made  by  a  broker  who  certifies  the 
authenticity  of  the  signatures  of  the  contracting  parties 
made  in  his  presence,  can  be  given  in  evidence,  and  if  there 
is  a  discrepancy  between  them,  that  one  shall  be  preferred 
which  agrees  with  the  one  kept  by  the  broker  in  his  office, 
if  this  last  is  drawn  up  in  accordance  with  law. 
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Similarly,  charter  parties  not  made  by  a  broker  will  be 
evidence  whenever  the  contracting  parties  acknowledge  the 
signatures  to  them  to  be  theirs. 

Where  no  broker  has  negotiated  the  charter  party  and 
the  signatures  are  not  acknowledged,  doubts  will  be  decided 
by  the  Bills  of  Lading,  or  failing  this,  by  such  evidence  as 
the  parties  can  produce. 

R.  loii. 

655.  Charter  parties  entered  into  by  the  captain  in  the 
absence  of  the  owner  will  be  of  full  force  and  effect  even 
when  entered  into  in  contravention  of  the  orders  and  instruc- 
tions of  the  owner  or  charterer,  but  these  persons  preserve 
their  right  of  action  against  the  captain  for  the  repayment 
of  any  injuries  they  may  sustain. 

G.  496,  N.  41,  R.  1000 — 1003,  Sw.  41.    E.  47. 
M.  and  P.  155,  News.  §  37. 

656.  If  the  charter  party  is  silent  as  to  the  time  in  which 
the  loading  and  discharge  are  to  take  place,  they  will  follow 
the  custom  of  the  ports  where  the  work  is  done.  When 
the  time  agreed  on,  or  that  which  is  in  accordance  with  the 
custom  has  elapsed,  and  there  is  no  expressed  provision  in 
the  charter  party  fixing  the  rate  of  demurrage,  the  captain 
retains  his  right  to  demand  it  for  the  lay  days  and  days  on 
demurrage  which  have  elapsed  in  loading  and  discharging. 

F.  274,  G.  569,  597,  H.  457,  458,  I.  549,  N.  44,  61,  P.  545  diff.,  Sw.  78,  79. 
E.  91. 
M.  and  P.  405,  News.  §§  40,  42,  63. 

657.  If  the  vessel  becomes  unseaworthy  in  the  course  of 
the  voyage,  the  captain  must  freight  another  which 
is  seaworthy  at  his  own  expense,  to  take  the  cargo  and 
carry  it  to  its  destination.  He  is  bound  in  order  to 
do  this  to  search  for  such  a  vessel,  not  only  in  his 
port  of  distress,  but  in  those  in  the  neighbourhood,  within 
a  distance  of  150  kilometres  (nearly  100  miles). 

If  the  captain  negligently  or  fraudulently  fails  to  provide 
a  vessel  to  carry  the  cargo  to  its  destination,  the  shippers, 
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after  a  formal  demand  on  the  captain  to  obtain  freight 
within  a  stated  time,  may  engage  freight  with  the  sanction 
of  the  Judicial  authority  to  at  once  carry  out  the  contract 
entered  into. 

The  same  authority  will  compel  the  captain  by  summary 
process  (J>or  la  via  de  apremto)  to  bear  the  expenses  and 
liabilities  arising  out  of  the  affreightment  entered  into  by 
the  shippers. 

If  the  captain,  after  using  due  diligence,  cannot  get  a 
vessel  to  freight,  he  will  place  the  cargo  on  deposit  to  the 
order  of  the  shippers,  to  whom  he  will  render  an  account  of 
what  has  happened  at  the  earliest  opportunity.  Freight 
is  payable  in  such  a  case  pro  rata  on  the  distance  actually 
accomplished  by  the  vessel,  without  any  other  indemnity. 

B.  Bk.  IL,  94,  F.  296,  G.  634,  H.  478, 1.  570,  N.  59,  R.  1022,  1095,  Sw.  114. 
E.  115. 
M.  and  P.  368,  321,  News.  §  64,  78. 

658.  Freight  is  due  in  accordance  with  the  conditions 
agreed  on  in  the  contract,  and  if  not  expressed,  or 
ambiguous,  the  following  rules  are  to  be  observed  :— 

(i.)  Where  the  ship  is  hired  by  the  month  or  day,  the 
freight  runs  from  the  day  on  which  the  vessel  is  ready 
to  load. 

(2.)  Where  the  hiring  is  for  a  specified  time  the  freight 
runs  from  the  same  date. 

(3.)  If  freight  is  payable  for  weight,  the  payment  is  for 
the  gross  weight,  including  packages,  such  as  barrels  or 
any  other  receptacle  containing  cargo. 

B.  Bk.  II.,  69,  70  diff.,  F.  275  diff.,  G.  621,  623,  H.  463,  I.  550,  P.  546,  558. 
E-  93. 

659.  Freight  is  due  for  goods  sold  by  the  captain  for 
necessaries  for  the  ship,  machinery,  or  apparel,  or  for 
other  pressing  and  urgent  wants.  The  price  of  such  goods 
will  be  fixed  at  the  end  of  the  voyage,  as  follows  :-r- 

(I.)  If  the  ship  arrives  in  safety  at  her  destination,  the 


48  FOREIGN   MARITIME   LAWS: 

captain  will  account  for  them  at  the  price  similar  goods 
fetch  at  that  place. 

(2.)  If  the  ship  is  lost,  then  at  the  price  for  which  they 
were  in  fact  sold.  Similarly  freight  is  earned  in  full  if  the 
ship  reaches  her  destination,  and  pro  rata  for  the  distance 
accomplished  if  she  is  lost. 

B.  Bk.  II.,  93,  F.  298,  G.  507, 509,613,  H.  373, 480, 1. 575,  N.66,  P.  555  (2), 
Sw.  112.     E.  117. 

M.  and  P.  581,  582,  News.  64,  120. 

660.  Goods  that  are  jettisoned  for  advantage  of  the  whole 
adventure  do  not  pay  freight,  but  the  value  of  the  freight 
will  be  considered  as  General  Average  and  its  amount 
calculated  pro  rata  on  the  distance  accomplished  when  the 
jettison  took  place. 

B.  Bk.  11.,  96  diff.,  F.  301  diff.,  G.  717  diff.,  H.  481,  I.  576,  N.  66,  P.  555, 
Sw.  112.     £.  120. 
M.  and  P.  427  (n). 

661.  No  more  do  goods  lost  by  shipwreck  or  stranding 
pay  freight,  nor  those  captured  by  pirates  or  enemies.  If 
freight  has  been  paid  in  advance,  it  will  be  repaid,  unless 
otherwise  agreed. 

B.  Bk.  II.,  97,  F.  302,  G.  632,  H.  482,  I.  577,  N.  66,  Sw.  iii.    E.  121. 
M.  and  P.  362,  376. 

662.  If  the  ship  or  goods  are  rescued,  or  articles  aie  saved 
from  a  wreck,  freight  is  payable  pro  rata  to  the  ship  carrying 
the  cargo,  and  if  it  is  repaired  and  reaches  the  port  of 
destination,  full  freight  is  due,  without  prejudice  to  what 
may  be  due  in  respect  of  damage. 

B.  Bk.  II.,  97,  F.  303,  304,  G.  632,  H.  483,  I.  578,  N.  66,  Sw.  113.    E.  122. 
M.  and  P.  377. 

663.  Goods  which  are  deteriorated  or  diminished  in 
quantity  from  their  ov^^n  inherent  vice,  or  bad  condition  of 
the  packages,  or  accident,  pay  the  full  freight  agreed  upon 
in  the  contract  of  affreightment. 

B.  Bk.  II.,  76,  77,  F.  310,  G.  607,  621,  658,  I.  581,  N.  67,  P.  555   (i), 
Sw.  no.    E.  131. 
M.  and  P.  378. 
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664.  A  natural  increase  in  the  weight  or  measure  of  goods 
laden  on  board  a  vessel,  inures  to  the  profit  of  the  proprietor 
and  pays  freight  in  accordance  with  the  contract  of  affreight- 
ment for  similar  goods. 

G.  621,  Sw.  109. 

Buckle  V.  Knoopf  L.R.  2,  Ex.  125,  333. 

665.  There  is  a  special  charge  on  the  cargo  for  the  payment 
of  freight  expenses  and  dues  relating  to  it,  which  are  repay- 
able by  the  shippers,  and  for  its  share  of  General  Average, 
but  the  captain  must  not  delay  the  discharge  on  account  of 
a  doubt  as  to  the  fulfilment  of  this  duty. 

If  there  is  good  reason  for  distrust,  a  Judge  or  Court,  at 
the  request  of  the  captain,  may  allow  the  goods  to  be 
placed  on  deposit  until  all  payments  are  settled. 

B.  Bk.  II.,  79,  80,  81,  F.  306,  307,  G.  615,  616,  624-628,  H.  487,  I.  580,  671, 
N.  68,  P.  561,  580,  R.  1036,  1037,  Sw.  281,  283.  E.  98,  125. 
M.  and  P.  389,  391,  M.S.A.,  1862,  p.  67. 

666.  The  captain  may  require  the  sale  of  a  portion  of  the 
cargo  sufficient  to  pay  the  freight,  expenses,  and  averages 
pertaining  to  it,  reserving  the  right  of  demanding  the  residue 
payable  on  such  account  if  the  sum  realised  by  the  sale 
proves  insufficient  to  cover  the  debt. 

B.  Bk.  II.,  81,  G.  626,  I.  672,  N.  68,  P.  575,  Sw.  115.    E.  125. 
M.S.A.,  1862.  §§  73.75. 

667.  There  is  a  special  lien  on  the  cargo  for  freight  and 
charges  for  twenty  days,  counting  from  the  time  of  its 
being  placed  on  deposit.  During  this  term  a  sale  may  be 
demanded,  notwithstanding  that  there  are  other  creditors, 
and  that  the  shipper  or  consignee  is  insolvent. 

This  right  cannot,  however,  be  exercised  against  the 
goods  after  they  have  been  delivered  to  a  third  party 
without  fraud  on  his  part  and  for  good  consideration  {titulo 
oneroso). 

B.  Bk.  II.,  81,  F.  307,  280,  G.  624,  H.  490,  I.  672,  p.  581.    E.  126. 

668.  If  the  consignee  cannot  be  found,  or  if  he  refuses  to 
receive  the  cargo,  the  Judge  or  the  Court  must,  on  the 

4 
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demand  of  the  captain,  order  the  goods  to  be  placed 
on  deposit,  and  arrange  a  sale  of  what  is  necessary  for 
the  payment  of  the  freight  and  other  charges  upon  it. 

Similarly,  a  sale  will  take  place  when  the  goods  on 
deposit  are  in  danger  of  deterioration,  or  if,  whether  on 
account  of  their  inherent  quality,  or  from  other  causes,  the 
expenses  of  keeping  them  are  out  of  proportion  to  their 
value. 

B.  Bk.  IL,  78,  F.  305,  G.  624,  629,  H.  487,489.  I.  579.  N.63,  P.  559,  Sw.  115. 
E.  124,  M.S.A.,  1862,  §  67. 

(2.) 

Of  the  Rights  and  Duties  of  the  Person  Letting  a  Ship. 

669.  The  letter  of  the  ship  (fletante)  or  the  captain  must 
be  exact  in  contracts  of  affreightment  as  to  the  capacity  of 
the  vessel  or  that  expressly  stated  in  the  Register;  no 
greater  difference  than  2  per  cent,  between  what  is  stated 
and  the  fact  will  be  allowed. 

If  the  letter  or  captain  engage  more  cargo  than  the  vessel 
can  carry,  having  regard  to  her  tonnage,  they  will  com- 
pensate the  shippers  with  whom  they  cannot  fulfil  the 
contract  for  the  damages  which  they  have  sustained  in 
consequence,  as  follows  : — 

If  the  freight  is  payable  for  the  whole  ship  by  one 
shipper  only,  and  there  is  mistake  or  fraud  as  to  its 
capacity,  and  the  shipper  does  not  elect  to  rescind  the 
contract  when  he  has  a  right  to  do  so,  the  freight  will  be 
diminished  pro  rata  to  the  cargo  that  the  vessel  can  carry  ; 
the  letter  of  the  ship  must,  moreover,  indemnify  the 
charterer  for  all  damages  caused  by  the  error. 

If,  on  the  other  hand,  there  are  several  contracts  of 
affreightment,  and  from  an  error  as  to  the  capacity  of  the 
vessel,  she  cannot  load  all  the  cargo  engaged,  and  none  of 
the  shippers  elects  to  rescind  his  contract,  the  preference 
will  be  given  to  those  whose  goods  are  already  shipped  and 
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stowed    in  the    vessel,  and    the  rest    will    take  priority 
according  to  the  dates  of  their  contracts. 

If  no  priority  can  be  shewn,  they  can  each  load,  if  they 
like,  a  portion  of  the  weight  or  measurement,  in  propor- 
tion to  the  amount  contracted  for,  and  the  letter  of  the  ship 
will  be  liable  to  make  good  to  them  all  damages  and  losses. 

B.  Bk.  II.,  73,  74,  F.  288,  289,  290,  H.  459, 1.  562,  P.  542  (5  §  2),  R.  1017, 
Sw.  76,  E.  109;  M.  and  P.  298;  Mackill  v.  Wright^  14  App.  as.  106; 
News.  §  41. 

670.  If,  after  receiving  a  part  of  the  cargo,  the  letter  of 
the  ship  cannot  secure  at  the  agreed  rate  of  freight  more 
than  at  the  least  three-fifths  of  what  the  ship  can  carry,  he 
may  substitute  for  the  voyage  another  vessel,  surveyed  and 
declared  to  be  fit  for  the  said  voyage,  on  bearing  the 
expenses  of  transhipment,  and  any  increase  there  may  be 
in  the  amount  of  the  freight.  If  no  such  substitution  is 
possible,  he  must  proceed  with  the  voyage  as  agreed,  and 
if  the  time  is  not  agreed  upon,  then  15  days  from  the  com- 
mencement of  the  loading,  unless  otherwise  settled. 

If  the  owner  of  the  part  cargo  loaded  procures  cargo  at 
the  same  rate  and  on  the  same  conditions  as  that  which  he 
has  shipped,  neither  the  letter  of  the  ship  nor  the  captain 
can  refuse  to  accept  the  remainder  of  the  cargo,  and  if  they 
resist  the  shipper  has  a  right  to  demand  that  the  vessel 
shall  go  to  sea  with  the  cargo  actually  on  board. 

B.  Bk.  II.,  75  diff.,  G.  566,  I.  563. 

671.  When  three-fifths  of  a  full  cargo  is  loaded,  the 
letter  of  the  ship  cannot,  without  the  consent  of  the 
freighters  or  shippers,  substitute  another  vessel  for  that 
named  in  the  contract,  under  pain  of  rendering  himself 
liable  for  all  damage  and  loss  which  may  happen  during  the 
voyage  to  the  cargo  of  those  who  have  not  consented  to  the 
substitution. 

B.  Bk.  II.,  75,  G.  566. 

672.  When  the  whole  ship  is  let,  the  captain  cannot, 
without  the  consent  of  the  freighter,  take  cargo  from  another 

4—2 
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person  ;  and  if  he  do  so,  the  freighter  can  compel  him  to 
discharge  it,  and  indemnify  him  for  loss  he  has  thereby 
sustained. 

B.  Bk.  II.,  72,  F.  287,  G.  566,  589, 1.  563,  N.  47,  p.  552,  Sw.  87.  E.  105. 
News.  §  42. 

673.  All  loss  that  the  freighter  sustains  from  the  voluntary 
delay  of  the  master  in  commencing  the  voyage  is  chargeable 
to  the  letter  of  the  ship,  according  to  the  rules  prescribed, 
whenever  the  captain  is  required  by  a  notary  or  by  legal 
process  to  put  to  sea  in  suitable  weather. 

B.  Bk.  II.,  83,  F.  295,  H.  470,  475,  476,  I.  569,  N.  42,  R.  1021,  Sw.  93. 
M.  and  P.  318,  News.  §  42. 

674.  If  the  freighter  puts  on  board  the  vessel  more 
cargo  than  agreed  for,  the  excess  may  be  admitted  at 
the  rate  of  freight  stipulated  for  in  the  contract,  provided 
it  can  be  properly  stowed  without  damage  to  other  shippers ; 
but  if  it  cannot  be  properly  stowed,  the  captain  ought 
to  refuse  to  take  it,  or  discharge  it  at  the  cost  of  its 
owner. 

Similarly,  the  captain  may,  before  sailing,  land  goods 
which  have  been  shipped  secretly,  or  may  carry  them  if  he 
can  stow  them  properly,  requiring  as  freight  for  them  the 
highest  rate  agreed  upon  for  that  voyage. 

B.  Bk.  II.  66,  75, 88,  F.  288,  292,0.  564,  565,  H.  469.  477, 1.  564,  566,  N.  55, 
P.  553i  Sw.  83,  84.    E.  108,  115. 
M.  and  P.  315  ;  News.  §  41. 

675.  When  a  vessel  is  chartered  to  receive  cargo  in 
another  port,  the  captain  will  report  himself  to  the  con- 
signee named  in  his  contract ;  and  if  he  does  not  supply 
cargo,  he  will  give  notice  to  the  charterer  and  await  his 
instructions  whilst  the  lay  days,  agreed  on,  or  such  as  are 
allowed  by  the  custom  of  the  port,  if  there  is  no  special 
agreement  to  the  contrary,  are  running. 

If  the  captain  gets  no  answer  within  this  limited  period, 
he  will  do  his  best  to  engage  freight,  and  if  he  does  not 
succeed  prior  to  the  termination  of  the  lay  days  and  days 
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on  demurrage,  he  will  enter  a  protest  and  return  to  the 
port  from  which  he  was  chartered. 

The  charterer  will  pay  the  whole  freight,  deducting  what 
would  have  been  paid  on  account  of  the  goods  in  the 
outward  and  homeward  voyages,  if  shipped  on  account  of 
third  parties. 

The  same  rule  will  be  observed  when  a  ship  chartered  for 
an  outward  and  homeward  voyage  is  not  supplied  with  a 
homeward  cargo. 

S.  568,  572, 1.  568,  Sw.  87. 

676.  The  captain  loses  his  freight  and  indemnifies  the 
shippers  when  they  prove,  even  against  a  report  of  survey 
made  in  the  port  of  departure,  that  the  vessel  was  not 
seaworthy  or  in  a  fit  condition  to  receive  the  cargo. 

B.  Bk.  II.,  95,  F.  297,  G.  560,  H.  479,  I.  571,  N.  65,  P.  557,  R.  1015,  1016, 
Sw.  40.    £.  X16;  M.  and  P.  311 ;  News.  §  61. 

677.  The  contract  of  affreightment  remains  in  force  if, 
whilst  the  captain  is  without  instructions  from  the  shipper, 
a  declaration  of  war  or  of  blockade  should  be  made  during 
the  voyage.  In  such  a  case  the  captain  must  make  for  the 
nearest  neutral  and  safe  port,  and  await  orders  from  the 
shipper,  and  the  expenses  and  wages  earned  during  the 
detention  will  be  settled  as  General  Average. 

If  the  shipper  decides  to  have  the  cargo  discharged  in 
the  port  of  refuge,  the  voyage  freight  is  earned  in  full. 

B.  Bk.  II.  89,  92,  F.  299,  G.  637,  H.  502—506, 1.  572,  p.  549,  Sw.  45,  119. 
E.  118;  M.  and  P.  324—333  ;  News.  §  46. 

678.  If,  according  to  the  decision  of  a  Judge  or  Court, 
the  time  that  is  necessary  for  receiving  orders  from  the 
shipper  has  elapsed,  and  the  captain  is  still  without 
instructions,  he  may  warehouse  his  cargo,  making  the  p^iy- 
ment  of  freight  and  expenses  during  the  delay  a  charge 
upon  it,  which  will  be  satisfied  out  of  the  proceeds  of  the 
first  portion  that  is  sold. 

F.  W.  Raikes. 
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IV.— CRIMES  AND  PUNISHMENTS. 

SUBJECT. 

TN  the  present  Article,  I  propose  to  enunciate  and  prove 
■*-  some  of  the  fundamental  principles  in  regard  to  Crimes 
and  Punishments.  Considering  how  vital  these  are  in 
regard  to  morality,  and  the  protection  of  life  and  property, 
and  considering  the  diverse  opinions  held,  and  the  punish- 
ments inflicted  by  English  Judges,  Supreme  as  well  as 
Inferior,  concerning  the  same  classes  of  crimes,  I  submit  that 
this  subject  is  not  unworthy  of  the  serious  consideration 
of  the  readers  of  the  Law  Magazine  and  Review.  But,  first 
of  all,  I  wish  to  make  some  general  observations  on  this 
great  and  important  subject ;  and  its  foundations. 

I. — General. 

Natural  and  Penal  Laws, — The  Law  of  Nature  has  its 
origin  in  the  nature  of  man,  and  is  the  law  applicable  to  the 
whole  human  race.  It  is  inherent  in  the  nature  of  man, 
and  its  essential  characteristic  is  the  idea  of  the  just  and 
the  good.  It  draws  its  origin  and  life  from  a  first  immutable 
and  perfect  cause,  God,  who  wishes  man,  feeble,  finite  and 
imperfect  as  he  is,  to  be  happy  by  good  conduct,  reflection, 
and  obedience  to  the  law  of  justice  and  virtue.  It  is  often 
obscured  by  human  passion ;  but  it  is  never  altogether 
effaced  in  man.  It  tells  the  greatest  criminal  that  the 
crime  which  he  has  committed  is  wrong.  It  is  the  type 
of  the  Divine  law,  written  in  the  hearts  of  all  men,  at  all 
times,  and  in  all  ages.  It  has  God  as  its  avenger.  As  it 
is  based  on  human  reason,  it  becomes  more  perfect  in  the 
progress  of  society.  Cicero  defines  it,  in  his  De  Republican 
IILy  §  2,  as  the  will  of  God.  But,  on  the  other  hand, 
Penal  laws  have  a  different  origin.     They  spring  from  the 
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mnnicipal  laws  of  a  social  community ;  and  are  positive 
laws  enforced  by  human  sanctions.  They  often  differ  from 
the  Laws  of  Nature  in  their  extension  and  in  their  ends. 
They  are  often  merely  the  adoption  of  natural  laws  by 
human  legislators.  They  are,  then,  natural  laws  in  the 
imperative  mood,  when  the  social  interest  demands  them, 
c.g.f  as  to  laws  in  regard  to  the  supreme  powers  in  a  State, 
the  laws  of  property,  and  the  laws  as  to  family  relations. 
They  have  not  the  universality  of  natural  laws.  Their 
differences  under  these  heads,  in  different  countries  and  at 
different  times,  indicate  the  advance  of  societies  in  social 
progress.  They  are  not  suitable  for  universal  enforcement. 
They  must  fit  into  the  national  habits,  religion,  social  state, 
form  of  Government,  and  geographical  position.  Many  a 
blunder  has  been  committed  both  in  Ireland  and  in  India 
by  neglecting  these  facts.  Again,  the  ends  of  Natural  law 
and  Penal  law  are  different.  Natural  law  has  regard  to 
the  good  of  man  as  a  social  being ;  and  Positive  law  to 
man  in  organised  society.  The  former  has  regard  to  the 
good  of  man  in  the  abstract;  the  latter  to  the  good  of 
man  in  such  or  such  a  society. 

Cicero,  De  Legibus,  says,  "Lex  est  ratio  humana  insita  in 

natura^  qua  jubet  ea  qua  facienda  sunt  prohibetque  contraria.^* 

^  Criminal  laws  do  not,  as  some  have  supposed,  have  their 

origin  in  the  Civil  laws,  but  at  the  very  same  time,  and 

from  the  same  origin  as  the  Civil  laws. 

Some  distinguished  authors  have  given  the  foundations 
of  Penal  law  as  vengeance,  social  contract,  reparation 
of  injury,  social  preservation,  and  public  utility.  Kant 
makes  absolute  justice  the  foundation  of  the  Penal  law. 
He  recognises  the  same  basis  for  the  exercise  of  the 
right  of  punishment.  He  derives  Penal  laws  from  absolute 
justice,  and  the  punishments  for  their  infraction  from  the 
exigency  of  that  justice.  Remorse,  anger,  and  the  anguish 
of  the  conscience  are  the  punishments  inflicted  on  us  for 
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breaches  of  Natural  law.  Restriction  of  liberty,  corporal 
punishments,  loss  of  property,  and  deprivation  of  political 
rights  are  the  punishments  inflicted  on  us  for  breaches 
of  Penal  law.  The  fundamental  origin  of  Penal  law 
ought  not  to  be  confounded  with  the  legitimacy  of  human 
punishment.  The  two  things  are  entirely  different. 
Penal  Law  primarily  springs  from  the  Law  of  Nature. 
This  is  the  opinion  of  the  majority  of  legal  writers  in 
modern  times. 

Every  law  consists  (i)  of  an  imperative  or  prohibitive 
order  to  do  or  forbear ;  and  (2)  of  an  action  or 
power  to  exact  the  accomplishment  of  the  order. 
By  the  former  it  commands ;  and  by  the  latter,  it 
provides  for  the  execution  by  means  of  a  sanction.  When 
the  sanction  follows  the  infraction  of  a  public  right  it  is 
called  a  punishment;  and  when  of  a  civil  right,  reparation  or 
compensation.  Public  punishment  is  reserved  to  the  public 
authority  of  a  community,  and  ought  not  to  belong  to  a  private 
individual.  It  is  a  public  right,  and  the  public  should  inflict  it 
independently  of  the  private  party  injured.  The  right  or 
legitimacy  of  the  punishment  springs  from  the  same  source 
as  the  Penal  law  itself,  namely,  the  society  in  which  it  is 
enforced .  In  Primitive  Society,  vengeance  naturally  appeared 
as  the  foundation  of  punishment,  and  the  party  injured 
followed  up  the  wrong-doer,  and  inflicted  what  punishment 
he  thought  fit.  But,  in  the  progress  of  society,  the  State 
interfered  in  the  interest  of  all  parties,  and  acted  between 
them  as  an  impartial  Judge  and  Arbiter.  Seeing  that 
Society  had  undertaken  the  defence  of  all,  it  necessarily  had 
the  right  to  inflict  just  punishment  on  a  wrong-doer  for  his 
infraction  of  the  laws  of  the  society,  and  for  the  protection 
of  the  necessary  rights  of  all.  The  idea  that  the  right  of 
punishment  arose  from  a  supposed  Social  Contract,  as 
enunciated  and  accepted  by  Rousseau  and  his  disciples, 
has  long  ago  been  abandoned.    The  Social  Contract  is  a 
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pure  invention  of  the  imagination.  Men  have  always  lived 
in  some  form  of  society.  The  family  is  the  type  of 
human  society.  In  Ancient  Philosophy,  expiation  is  the 
primary,  and  example  a  very  subordinate  end  of  Penal  law. 
But  expiation  is  internal,  and  example  is  outside  of  the 
offender,  and  for  the  benefit  of  others;  while  punishment  is 
external,  and  political,  inflicted  by  a  Judge,  and  for  the 
advantage  of  society.  Plato,  in  his  GorgiaSy  says  that  ex- 
piation is  the  end  of  punishment ;  St.  Augustine  puts  forth 
substantially  the  same  view ;  and  so  does  Grotius,  Dc  Jure 
Belli  et  Pacts.  Bentham  holds  that  utility  is  the  end  of 
Punishment ;  but  his  opinion  really  terminates  in  absolute 
justice;  for  he  would  have  punished  all  acts  contrary 
to  utility,  and  because  they  were  contrary.  Some  authors 
say  that  legitimate  defence  is  the  end  of  Punishment. 
But  how  can  such  a  principle  apply  when  the  public 
authority  is  not  in  peril,  and  when  the  danger  of  the  wrongful 
act  is  past  ?  I  hold,  with  Boresco,  that  the  right  to  punish 
springs  from  the  social  state  which  passes  the  laws,  and  that 
the  laws  are  just  because  they  are  laws,  and  are  enforceable 
on  the  same  ground. 

As  the  Legislature  has  the  power  to  make  Penal  laws, 
so  it  has  the  power  to  enforce  them  by  itself,  or  to 
delegate  to  the  Executive  power  in  the  State  the  power  to 
enforce  them.  When  the  laws  are  broken,  there  arise  the 
duty  and  power  to  obtain  justice  and  reparation.  In 
an  organised  society,  a  man  ought  not  to  set  up  a  system  of 
Justice  by  or  for  himself.  The  public  authority  alone  ought 
to  have  the  right  to  make  laws,  and  to  enforce  them,  and 
everything  which  tends  to  impeach  or  interrupt  the  making 
or  the  enforcing  of  laws  ought  to  be  punished.  The  self- 
evident  principle  which  I  have  just  now  enunciated  is  the  sole 
basis  for  the  legitimate  exercise  of  Penal  law.  The  founda- 
tion of  the  Penal  law  is  a  Natural  law  that  justice 
commands  and  the  social  interest  renders  necessary.    The 
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right,  or  exercise  of  punishment  is  the  right  which  entrusts 
the  Legislative  power,  or  its  Delegates,  with  the  power 
of  enforcing  the  Penal  law,  or  of  punishing  every  act 
which  tends  to  traverse  or  to  hinder  the  Penal  law 
from  being  executed.  Penal  or  Criminal  laws  differ  from 
Civil  laws,  inasmuch  as  the  latter  give  rise  to  an  action  to 
the  party  injured,  and  the  former  to  a  public  action  for  the 
wrong  done  to  the  public,  and  usually  to  a  private  action  to 
the  person  injured.  In  the  Civil  law,  a  wrong  concerns 
the  public  interest  less  than  in  Penal  law ;  and  in  the  Penal 
law,  the  interest  directly  concerns  the  social  order,  and  may 
even  extinguish  the  private  interest  altogether,  Bentham 
confounded  the  limits  of  the  Civil  and  the  Criminal  or 
Penal  law.  Ortolan  rightly  lays  down  the  distinction 
between  them.  He  says  that,  where  an  individual  is  able  to 
avoid  injury  or  defend  himself  from  it,  the  remedy  is  Civil, 
and  the  law  is  of  the  Civil  order ;  and  when  he  is  not,  the 
remedy  is  Criminal,  and  the  law  is  of  the  Criminal  order. 
When  the  individual  cannot  defend  himself,  the  collective 
strength  of  the  community  should  be  called  forth  to  his  aid. 
When  the  individual  acts,  he  seeks  reparation,  or  damages. 
When  Society  intervenes,  it  does  so  not  only  to  repair 
the  wrong  done,  but  also  to  inflict  punishment,  or  pain, 
in  the  interest  of  society.  Whether  there  shall  be  damages 
or  a  public  punishment,  is  a  matter  for  the  decision  of  the 
Legislator  and  not  of  the  Judge.  Penal  law,  therefore, 
is  primarily  based  on  Natural  law,  and  is  required  by  the 
social  interest. 

The  violation  of  the  Penal  law  is  called  a  delict, 
crime,  misdemeanour.  Sometimes  delict  means  simple 
fault,  and  at  other  times  culpa,  or  premeditated 
transgression.  Crime  always  means  premeditated  wrong ; 
but  misdemeanour  not  always  so.  Delict,  crime  and 
misdemeanour  imply  imputability  and  consequent  respon- 
sibility.     The  English  law  recognises  only  two  classes  of 
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criminal  acts,  namely,  Crimes  and  Misdemeanours.  Boresco 
says  (Bk.  I.,  c.  3),  and  I  agree  with  him,  that  *'  In  every 
case,  it  is  always  the  immorality  of  the  act,  united  to  the 
social  danger,  that  indicates  the  true  nature  of  a  fault." 
In  all  crimes  and  misdemeanours,  there  are  two  elements, 
namely,  the  determination  to  violate  a  right,  and  the  actual 
breaking  of  the  law.  The  latter  is  the  external  act  which 
subjects  the  offender  to  the  penalties  of  the  Criminal  law  ; 
and  the  former  is  the  internal  act,  which  must  precede  the 
external  act,  and  which  realises  itself  in  the  breaking  of 
the  external  law,  and  thus  becomes  a  social  act  capable  of 
being  dealt  with  by  human  laws.  The  simple  project  to 
violate  the  right  of  another  person  is  a  moral  wrong. 
When  it  becomes  a  crime  or  misdemeanour  cannot  be 
determined ;  but  before  it  becomes  a  crime,  it  must  manifest 
itself  in  some  outward  act.  To  punish  a  man  for  medita- 
ting on  the  commission  of  a  crime  is  not  unknown  in 
Criminal  Jurisprudence ;  but  does  not  appear  to  me  to  be 
just  or  reasonable. 

Every  offence  implies  the  idea  of  an  active  subject, 
and  a  passive  subject — of  a  person  doing  the  wrong, 
and  of  another  suffering  it.  It  also  implies  that  the 
offender  is  free  and  intelligent ;  for,  if  the  offence  is  not 
freely  committed,  but  under  compulsion,  it  was  beyond 
the  control  of  the  active  subject ;  and,  if  it  was  not  the  act 
of  an  intelligent  person,  the  active  subject  did  not  know 
what  he  was  doing,  and  is  not  criminally  liable  for  his  act. 
A  criminal  act  also  implies  that  the  act  done,  or  forborne 
to  be  done,  is  exigible.  Moral  responsibility  depends  on 
liberty  and  conscience  ;  culpability,  on  an  act  being 
enforceable.  Culpability  can  be  measured  ;  but  imputa- 
bility  cannot. 

Will  and  intention  are  often  confounded  with  each 
other.  When  I  have  acted  in  a  certain  manner,  I  must 
have  willed  or  determined  to  do  so ;  but  I  may  not  have 
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intended  to  do  what  happened  by  my  act.  Hence  the 
importance  of  intention  in  regard  to  punishment  for  crimes. 
When  an  offence  has  been  intended,  the  punishment  is 
more  severe  than  when  it  was  not  so  intended.  Dolus,  or 
culpable  intention,  and  culpa,  or  simple  fault,  are  vitally  im- 
portant in  the  Civil  and  Criminal  jurisprudence  of  all  civilised 
countries.  The  Law  demands  that  persons  shall  not  injure 
the  rights  of  other  people,  or  of  Society,  but  shall  act  in  regard 
to  them  with  intention  and  reflection.  In  olden  and 
primitive  times,  vengeance  was  the  original  foundation  of 
the  Penal  law.  It  is  so  no  longer,  and  the  importance  of  a 
crime  is  determined,  or  at  least  always  ought  to  be  so,  by 
its  own  nature,  by  the  elements  which  compose  it.  Now, 
we  say  that  an  act  is  criminal,  when  it  is  a  grand  violation 
of  justice  and  social  order.  This  doctrine  is  of  great 
practical  interest,  and  is  not  merely  a  theoretical  doctrine. 
What  punishment  is  inflicted  depends  on  the  category 
under  which  the  offence  is  placed.  Montesquieu  held  that 
the  triumph  of  liberty  would  be  a  classification  of  Criminal 
laws,  which  would  affix  a  punishment  to  every  particular 
kind  of  crime,  and  modem  criminal  laws  are  gradually 
approximating  to  such  a  classification.  We  no  longer  live  in 
an  age  in  which  the  most  trifling  crimes  are  punished  with 
death,  and  criminals  treated  worse  than  wild  beksts. 

Criminal  Code  Required. — One  of  the  greatest  necessities  of 
every  civilised  Government  is  a  Code  of  written  laws,  clear, 
intelligible,  and  open  to  all  the  citizens.  Without  such  a 
Code,  no  society  can  reach  the  highest  condition  of  a  fixed 
and  stable  Government.  With  it,  and  with  the  increase  of 
education  and  morality,  crimes  diminish. 

When  the  citizens  do  not  know  the  laws  by  which  they 
are  governed,  they  are  in  a  condition  bordering  on  anarchy, 
or  despotism.  Strange  as  it  may  seem,  that  is  the  present 
condition  of  this  country,  as  regards  many  of  our  Criminal 
laws.     Most  European  countries  have  long  ago  drawn  up 
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their  Codes  of  Criminal  Procedure  and  of  Criminal  Acts ; 
but  England,  Scotland,  and  Ireland  are  still  without  these 
indispensable  requisites  of  liberty.  Every  citizen  should 
know,  and  should  know  with  ease,  whether  he  is  guilty  or 
innocent  of  any  criminal  charge  which  may  be  made 
against  him.  Some  have  asserted  that  a  nation  which  has 
no  science  of  Law  is  happy.  I  gravely  doubt  the  truth  of 
such  an  opinion.  A  nation  without  a  science  of  Law  is  no 
more  likely  to  be  happy  than  a  nation  without  physical 
science  is  likely  to  be  rich  and  prosperous. 

In  nearly  all  European  countries,  the  age  of  despotic 
kings,  nobles,  or  priests  is  gone,  and  the  blessings  of  Civil 
and  Religious  Liberty  are  more  or  less  spread  throughout 
Europe.  So  long  as  human  nature  is  constituted  as  it  is, 
crimes  will  spring  up  by  the  passions  of  men  impelling 
them  to  the  gratification  of  their  private  interests  or  wishes. 
Some  of  these  crimes  are  more  or  less  injurious  to  society, 
and  in  an  ascending  or  descending  scale  are  ranked 
accordingly,  and  punishment  must  be  applied  through  the 
feelings  of  pleasure  and  pain,  which  are  the  only  springs  of 
human  action. 

The  Criminal  Law  Codification  Bill,  drawn  up  by  Mr. 
Justice  Stephen,  and  introduced  into  the  House  of 
Commons  by  Mr.  Attorney  Holker,  might  well  serve  as  a 
basis  for  the  necessary  codification  of  the  Criminal  Laws 
of  England. 

Crimes  are  against  Person  or  Property. — All  crimes  are 
committed  against  person  or  property.  As  a  general  rule, 
all  crimes  against  the  person  ought  to  be  punished  by 
imprisonment  and  with  or  without  corporal  punishments, 
and  not  by  pecuniary  fines.  Crimes  against  property  may 
often  be  amply  punished  by  pecuniary  punishment : 
crimes  against  the  person  seldom  or  never.  Personal 
liberty,  in  every  community,  should  be  more  highly 
esteemed  and  protected  than  riches.     All   persons,  noble 
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and  ignoble,  should  in  Criminal  matters,  in  the  eye  of  the 
law,  in  a  free  country,  be  equal,  and  liable  to  the  same 
or  equal  punishments,  and  equally  subject  to  the  same  laws. 
But  precise  equality  of  punishment  can  never  be  more 
than  external ;  for  actual  punishment  must  be  propor- 
tional to  the  degree  of  sensibility  of  the  person  who  is 
punished. 

One  of  the  great  and  indispensable  ends  of  political 
society  is  personal  security.  Hence  all  necessary  steps 
may  be  taken  for  the  establishment  and  maintenance  of 
this  end.  But,  inasmuch  as  some  persons  will  not  obey  the 
laws,  and  will  rather  break  them,  some  means  have  to  be 
adopted  for  the  preservation  of  this  right.  These  means 
involve  the  restriction  of  the  liberty  of  the  persons  offending, 
or  likely  to  offend,  against  the  laws.  Hence  we  have,  in 
the  defence  of  personal  security,  a  justification  for  imprison- 
ment, and  also  for  such  acts  as  may  be  necessary  for  the 
amendment  of  offenders.  Similarly,  we  could  prove  that 
means  were  required  for  the  establishment  and  maintenance 
of  all  the  great  ends  of  political  society — e.g,y  personal 
property. 

Classification, — When  there  are  breaches  of  the  laws  for  the 
public  security,  we,  as  I  have  stated,  call  them  crimes,  and  mis- 
demeanours. But  this  classification  is  based  on  the  nature  of 
the  punishments  inflicted  in  certain  classes  of  cases,  and  not 
on  the  nature  of  different  crimes,  which  have  all  one  essential 
characteristic — namely,  being  contrary  to  the  public 
interest.  This  being  so,  the  Law  should  determine  crimes 
by  full  and  accurate  definitions,  and  the  evidence  required 
to  support  them,  and  the  punishment  to  be  inflicted  on  the 
guilty.  Further,  when  a  person  is  accused,  imprisoned, 
tried,  and  acquitted,  he  ought  not  to  be  branded  by  any 
mark  of  infamy ;  and  compensation  should  be  awarded  to 
him,  as  far  as  possible,  for  the  indignity  and  sufiering  which 
he  has  been  obliged  to  undergo  by  an  unjust  accusation,  or 
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unprovable  offence  being  brought  against  him.  Till  an 
accused  person  has  been  found  guilty,  he  ought  never,  in 
any  case,  to  be  imprisoned,  or  associated  with  the  guilty, 
and  he  should  always  be  allowed  a  sufficient  period  to 
enable  him  to  answer,  and,  if  possible,  disprove  the  charge. 
Some  authors  have  divided  all  crimes  into  two  classes — one 
comprehending  homicide  and  all  greater  crimes,  and  the 
other,  all  crimes  of  an  inferior  degree ;  and  have  insisted 
upon  an  opinion  that  the  preservation  of  life  is  a  natural 
right,  and  the  preservation  of  property  a  right  of  Society. 
To  me  it  appears  that  such  a  division  is  inaccurate, 
inasmuch  as  it  is  founded  on  the  nature  of  the  punishment 
rather  than  on  the  nature  of  the  crimes  ;  and  that  the  above 
opinion  is  erroneous,  in  so  far  as  it  makes  the  preservation 
of  property  a  right  of  Society,  and  not  a  natural  right.  I 
hold  that  the  right  of  property  is  as  much  a  natural  right  as 
the  preservation  of  life ;  because,  in  both  cases,  the  rights 
are  indispensable  to  the  existence  of  individual  life,  or 
human  society. 

Security  and  liberty,  restrained  by  the  laws,  are  the  basis 
of  human  happiness,  and  must  be  enforced  to  be  of  any  use. 
When  the  laws  are  not  enforced,  or  have  little  or  no  influence, 
new  political  bodies  will  be  formed  in  opposition  to  the 
public  good ;  and,  if  left  alone,  will  establish  new  rules  and 
regulations  for  the  government  of  the  State,  and  do  all  they 
can  to  put  them  into  execution.  Custom  inevitably 
becomes  the  law  of  the  land.  But  all  men  acknowledge 
thkt  there  are  certain  crimes — e.g.^  theft,  violence,  homicide, 
perjury,  conspiracies  against  one's  country,  which  reason 
has  pointed  out  to  all  men,  in  all  ages,  as  justly  punishable. 
Political  laws,  however,  for  the  maintenance  of  particular 
systems  of  Government  have  no  such  foundation  ;  but  are 
based  on  the  Laws  admitted  by  the  community  as  existing 
in  some  particular  region  or  age.  These  public  laws  are  no 
less  binding  than  natural  laws  ;  but  their  origin  is  different. 
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Such  is  the  crime  of  High  Treason  against  the  Sovereign 
or  State. 

A  more  perfect  and  comprehensive  division  of  crimes 
would  stand  thus:  Crimes  against  morality  and  religion, 
the  State,  public  security,  property,  and  private  honour. 
This  division  corresponds  with  the  end  and  effect  of  all 
Municipal  laws,  which,  in  my  opinion,  ought  to  be  directed 
to  restrain  force  and  violence  by  pacific  means ;  to  preserve 
the  free  will  of  all  in  liberty ;  to  subordinate  private  interest 
to  the  public  interest ;  and  effectually  to  direct  human 
passions  to  the  public  good.  A  still  better  and  more 
perfect  division  than  the  last  is  this :  Moral  crimes, 
Civil  and  Political  crimes,  and  Religious  crimes. 

Necessary  Qualities  of  Criminal  Procedure. — In  Criminal 
Procedure,  there  should  be  celerity  in  prosecution  and 
lenity  in  judgment.  It  is,  indeed,  a  great  hardship  for  a  man 
to  be  obliged  to  defend  himself  against  groundless  or  unproved 
charges,  and  have  to  bear  all  the  costs  of  his  defence 
and  all  the  odium  of  a  charge  being  made  against  him. 
An  action  for  false  imprisonment,  or  slander,  or  libel,  or 
the  like,  is  no  adequate  compensation  to  the  person 
accused.  The  magistrate,  or  judge,  who  tries  the  case 
ought  to  be  authorised  to  deal  with  the  matter  at  once  and 
finally. 

Public  Criminal  Prosecutors  needed. — As  in  Scotland,  and 
as  I  have  suggested  in  this  Review  *  all  Criminal  prose- 
cutions should  be  undertaken  by  public  and  salaried 
officials,  who  should  be  attached  to  all  the  Criminal  Courts 
of  the  country  to  receive  complaints,  and  carry  them  out 
before  their  own  courts,  or  to  get  them  remitted  to  the 
higher  courts,  and  who  should  be  Hable  to  prosecu- 
tion for  neglect  of  duty  by  the  regular  Courts  of  Law. 
Crimes,   primarily,  concern  the  public,   and  not  private 
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persons.  Nor  should  the  accused  be  without  the  best 
professional  assistance  which  can  be  obtained  for  him.  If 
he  cannot  pay  for  it,  then  it  should  be  provided  for  him 
gratuitously,  and  of  the  best  possible  quality,  by  the 
generosity  of  the  legal  profession,  or  at  the  public  expense. 
It  is  for  the  public  interest  that  the  innocent  should  be 
discharged  as  blameless,  and  that  the  guilty  should  be 
punished.  I  do  not  agree  with  the  maxim  that  it  is  better 
that  twenty  guilty  persons  should  escape  than  that  one 
innocent  person  should  be  found  guilty.  But  innocence  is 
a  just  and  natural  presumption  in  all  cases  till  guilt  is 
proved.  Except  in  crimes  contra  bonos  moreSy  all  criminal 
trials  should  be  open  to  the  public.  In  my  opinion,  the  prose- 
cutor and  the  accused  should,  before  the  trial,  in  all  great 
crimes,  communicate  to  each  other  the  names,  qualities, 
and  residences  of  the  witnesses  to  be  respectively  produced 
by  each  at  the  trial.  We  conduct  our  criminal  trials,  and 
even  our  civil  actions,  as  if  we  were  fighting  a  battle  or  a 
duel  and  should  neither  give  nor  receive  advantage,  as  if 
success  was  everything  and  justice  nothing. 

I  must  now  leave  these  general  observations,  and  proceed 
to  the  discussion  of  crimes. 

II. — Crimes. 

Crime. — The  word  crime  is  a  word  of  a  very  flexible  and 
extensive  character.  In  a  popular  sense,  it  comprehends 
every  offence  against  the  laws,  especially  against  the  moral 
law,  and  more  especially  all  atrocious  offences  against  the 
moral  law  of  a  community.  But  this  word,  in  every 
civilised  community,  merely  comprehends  such  offences  as 
are  supposed  to  be  directed  against  the  essential  welfare  of 
the  State,  or  the  great  fundamental  basis  of  Society,  as 
regards  the  protection  of  person,  property,  and  reputation. 
Do  not  rob  ;  do  not  steal ;  do  not  murder ;  are  rules  which 
must  be  obeyed  by  all  men,  and  at  all  times.    Do  not  practice 
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witchcraft ;  do  not  be  a  heretic,  will  be  legitimate  legal 
commands,  or  not  so,  in  conformity  to  the  civilisation  of  a 
country.  Crime  has  often  included  very  different  classes  of 
offences  in  different  countries,  and  very  different  offences, 
at  different  periods,  in  the  same  country.  Of  all  crimes, 
those  against  property  are  the  largest ;  and  of  the  offenders 
in  this  class,  the  largest  number  clearly  show  traces  of 
ancestral  traits  of  former  generations.  Against  such 
offenders,  Society  has  to  be  in  a  state  of  constant  watch- 
fulness, and  it  defends  itself  besit  and  most  effectually  when 
this  watchfulness  prevents  the  perpetration  of  crimes  of  a 
class,  or  of  crimes  altogether.  Society  is  always  more  or 
less  threatened  with  destruction  by  evil  doers;  and  its 
greatest  object,  for  its  own  safety,  is  to  increase  the 
numbers  of  the  well  behaved  and  industrious,  and  to 
prevent,  or  mitigate,  the  evil  consequences  arising  from 
evil  wills  and  passions,  and  to  direct  the  minds  of  the  great 
mass  of  the  people  towards  employment,  education,  and 
civility  by  industrial,  intellectual,  and  moral  training.  If 
we  wish  to  effect  any  changes  in  individuals,  or  in  society — 
which  is  an  aggregate  of  individuals — we  must  change  their 
surrounding  conditions,  or  circumstances.  We  must 
induce  people  to  prefer  another  and  a  greater  good  for  a 
present  and  less  good,  in  other  words,  adopt  a  high  ideal 
standard  of  life,  before  we  can  hope  to  influence  their  daily 
life  and  conduct. 

Influence  of  Condition. — The  laws,  Civil  and  Criminal, 
depend  on  the  actual  circumstances  of  a  people,  in 
the  arts  and  sciences,  riches,  religion,  character,  and 
habits.  Thus,  the  laws  of  China  would  be  wholly  unfit 
for  England,  and  their  introduction  into  this  country 
would  naturally  and  properly  create  a  Revolution ;  and 
yet  they  may  be  suitable  enough,  nay  indispensable, 
for  China.  The  laws  of  a  country  are  the  expression  of 
the  rights   and   duties    of    the   citizens;    and    are    more 
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or  less  perfect  as  they  realise  the  public  happiness,  which 
primarily  consists  in  rights  and  wrongs  being  concisely, 
property,  and  fully  defined ;  and  in  freedom  of  person  and 
industry,  and  of  exchange  at  home  and  with  foreigners, 
being  protected  ;  and  in  the  right  definition  of  the  duties  and 
rights  of  public  oflBcials,  and  in  the  submission  of  the 
people  to  the  established  laws.  How  far  we  are  from 
the  realisation  of  this  state  of  things,  I  need  not  enlarge 
upon  here.  Some  people  wish  to  reorganise  society  on 
a  new  basis,  and  would  deprive  men  and  women  of 
their  liberty  of  individual  action,  and  subordinate  all 
individual  initiative  to  State  officials,  I,  for  one,  believe 
in  no  such  reorganisation,  which  I  look  upon  as  the 
fantastic  dream  of  a  few  enthusiasts  aiming  at  a  state  of 
society  impossible  in  this  world.  Even  in  the  most  perfect 
age  which  has  been  conceived  by  the  most  brilliant  imagina- 
tion of  the  most  wise  and  unselfish  philosophers,  men  will 
be  subject  to  fires,  shipwrecks,  and  all  the  weaknesses  and 
accidents  of  human  life,  to  the  decrepitude  of  old  age,  and 
finally  to  death.  Nay  more,  to  all  intents  and  purposes,  gene- 
rally speaking,  they  will  also  be  subject  to  the  evil  passions 
and  moral  and  physical  shortcomings  of  life  as  it  now  exists, 
to  jealousy  and  opposition  of  interests,  and  to  consequent 
rivalries  and  unhappiness ;  and  consequently  their  pleasures 
will  always  be  accompanied  with  pains,  and  their  joys  with 
privations.  The  perfect  good,  the  beau  ideal  of  the  Legislator, 
is  not  a  chimera,  but  merely  an  ideal  never  reached.  It 
embraces  the  whole  sphere  of  the  duties  of  mankind.  It 
brings  men  into  communion  with  God,  and  it  points  the 
way  to  a  promised  land,  which  may  never  be  reached,  but 
which  may  be  approached  by  us  nearer  than  ever  by  any 
before.  Moses  was  never  allowed  to  enter  the  Promised 
Land  of  Canaan ;  but,  seeingjt  from  the  mountain  summit, 
he  was  glad  and  rejoiced  in  his  heart.  If  crimes  were  to 
become   general,   commerce  would   decline,   distress    and 
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poverty  would  become  universal,  and  Society  would  be 
dissolved.  Surely,  Society  is  entitled  to  defend  itself  against 
such  lamentable  consequences.  Aversion  to  labour  is  the 
cause  of  half  of  the  vices  of  low  life.  This  aversion  should 
be  removed  by  every  encouragement  which  the  State 
can  adopt  both  as  regards  making  the  life  of  the  great 
mass  of  the  people  cheerful  and  endurable,  and  as 
regards  the  punishments  which  should  be  established 
to  conquer  this  disposition.  To  make  labour  pleasant 
and  agreeable,  all  should  be  entitled  to  enjoy  the  fruits 
of  their  labours.  But  where  there  is  poverty,  there  will 
be  theft;  and  where  there  is  ignorance,  there  will  be 
violence. 

Certainty  of  Punishment  most  Important, — The  most  effective 
antidote  to  the  commission  of  crimes  is  the  certainty  of 
punishment.  This  is  most  efifectually  secured  by  a  vigilant 
magistracy,  and  a  well  discipHned  force  for  the  prevention 
and  detection  of  crime.  As  the  perpetual  wars  of  neigh- 
bouring States  are  prevented  by  large  and  well  disciplined 
armies,  so  internal  disorders  and  breaches  of  the  Criminal 
law  will  be  effectually  prevented  by  a  well  disciplined  police 
force.  The  escape  of  an  offender  against  the  Criminal  law 
should  be  reduced  as  nearly  as  possible  to  an  impossibility  ; 
and  the  prevention  of  the  crime  should  be  the  main  end  of  all 
Criminal  legislation.  The  security  of  life,  property  and 
reputation  is  the  greatest  blessing  which  any  Government 
can  bestow  on  its  subjects.  But  we  must  never  forget  that 
public  opinion  may  nullify  the  best  of  laws,  and  may  cause 
grave  and  serious  crimes  to  be  looked  upon  as  no  crimes  at 
all,  and  that  excellent  measures  of  political,  civil  and 
criminal  law  may  be  opposed  by  a  gross  and  ignorant 
people.  What  a  deception,  for  example,  often  lies  concealed 
in  the  much  abused  words.  Equality  and  Liberty  !  Again, 
what  a  mass  of  lies  has  been  concealed  under  the  venerable 
names  of  Religion,  Art,  Science,  and  Literature ! 
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In  this  Article  I  cannot  discuss  all  the  classes  or  kinds  of 
crimes,  and  point  out  their  natures,  qualities  and  conse- 
quences; but  I  would  here  wish  to  draw  the  reader's 
attention  to  a  grave  Civil  ofifence  which  is  no  longer  a 
Criminal  offence  in  England. 

Adultery. — Adultery  is  the  violation  of  conjugal  fidelity 
promised  by  both  spouses,  committed  by  one  or  other, 
or  both,  of  the  spouses.  It  affords  an  excellent  example  of 
the  progress  of  civilisation,  and  the  action  and  re-action  of 
public  opinion  and  law.  It  involves  families  in  grave  and 
serious  troubles.  It  concerns  not  only  the  parties  them- 
selves and  their  families,  but  the  Public  as  well.  It 
breaks  up  domestic  life.  It  causes  family  duties  to  be 
neglected.  It  introduces  doubt  and  suspicion  where  there 
should  be  faith  and  confidence.  It  inflicts  grave  suffering 
on  one  of  the  primary  elements  of  society.  Its  prevalence 
is  a  clear  evidence  of  the  corruption  of  the  social  state ; 
and  its  absence  indicates  a  healthy  condition  of  society. 
In  ancient  times,  the  woman  was  the  slave  of  the  husband ; 
and  the  husband  was  the  master  and  lord  of  the  woman. 
Then,  the  women  alone  were  bound  to  fidelity  and  love  ;  but 
the  men  were  restrained  by  nothing.  This  idea  of  dominion 
has  become  less  and  less  as  society  has  advanced  in 
civilisation,  and  it  is  being  gradually  eliminated  from  the 
legislation  of  every  civilised  country  in  Europe.  No  doubt 
it  still  exists  here  and  there,  and  even  in  England  ;  but  the 
hour  is  fast  approaching  when  Adultery,  pure  and  simple, 
by  a  husband,  will  be  as  good  a  ground  for  divorce  in 
England  as  it  is  now  in  the  case  of  a  woman.  The  end  of 
Marriage,  says  Boresco,  is  to  establish  a  perfect  unity 
between  a  man  and  a  woman,  who  contract  with  each  other 
the  obligations  of  fidelity,  assistance  and  succour.  Anyone, 
he  says,  who  breaks  any  of  these  primary  obligations 
breaks  one  of  the  fundamental  conditions  of  the  Marriage, 
and  is  responsible  for  the  breach,  and  is  liable  to  punishment. 
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Where  is  the  boasted  equality  of  the  Law  as  regards  the 
sexes,  when  the  wife  cannot  be  freed  in  England  from  her 
adulterous  husband  until  he  strikes  and  endangers  her 
life,  or  acts  with  an  equivalent  or  outrageous  violence  ?  Vids 
Divorce  Act,  20  and  21  Vict.,  c.  85,  §  27.  No  doubt  a  wife, 
by  her  adultery,  may  introduce  a  spurious  offspring  into  her 
husband's  family,  and  a  husband  by  his  adultery  cannot 
foist  hisbastard  children  upon  his  lawful  wifeand  her  children. 
But,  all  the  same,  I  submit  that  the  nature  of  the  simple  fault 
should  determine  the  punishment,  and  that  a  wife  is  as  much 
entitled  to  a  divorce  by  her  husband's  adultery  as  a  husband 
by  his  wife's  adultery.  Such  has  long  been  the  law  of 
Scotland,  and  no  bad  consequences  have  ensued.  Nay 
more,  desertion  for  four  years  is  a  good  ground  for  divorce 
in  Scotland,  whether  at  the  suit  of  the  husband  or  of  the  wife. 
Most  people  in  England  do  not,  I  verily  believe,  know  the  law 
of  England  as  to  Divorce.  I  hope  and  believe  that  the 
present  state  of  the  English  Law  on  this  subject  will  be 
repealed  before  long.  The  present  Law  of  Divorce  in 
England  rests  on  the  ancient  idea  of  lordship,  and  ought 
to  be  abolished  without  delay.  But  it  is  for  the  interest 
of  Society  that  reconciliation  between  spouses  should  not 
be  discouraged. 

Prevention  of  Crimes. — Crimes  are  more  effectually 
prevented  by  the  certainty  than  by  the  severity  of  punish- 
ment ;  for  the  certainty  of  a  smaller  punishment  will  make 
a  stronger  impression  than  the  fear  of  a  severe  one,  attended 
with  the  hope  of  escape.  But  insensibility  of  character 
brings  about  insensibility  to  punishment,  and  the  hardened 
criminal  becomes  incorrigible.  Punishment  should  bear  some 
definite  ratio  to  the  offence,  and  should  never  be  so  great  as 
to  excite  pity  for  the  criminal,  or  indignation  against  the 
Law  for  its  severity.  Punishments  should  be  of  a  nature  to 
prevent  the  commission  of  crimes ;  and  are  just  or  unjust 
in  proportion  as  this  great  end  is  fulfilled.     When  crimes 
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are  numerous,  they  must  be  supported  by  the  opinion  of 
the  district  or  county,  as  no  crimes  at  all ;  and  in  that  case, 
mere  punishments  are  ineffectual  to  bring  about  a  cure. 
The  bases  of  the  crimes  must  be  eradicated,  and  new  views  of 
life  and  things  must  be  substituted  for  old  habits  and  opinions. 
Great  crimes,  as  well  as  great  virtues,  are  necessarily  based 
on  great  vigour  of  mind.  If  we  could  only  manage  to  get 
on  the  side  of  Order  the  powers  and  energy  which  are  be- 
stowed on  the  commission  of  crimes,  what  a  happy  world 
this  would  be  !  How  necessary,  then,  to  adopt  the  means 
known  to  us,  and  proved  by  experience,  for  the  extirpation 
of  crime,  and  for  the  augmentation  of  virtue.  Moreover, 
may  I  not  go  a  step  further,  and  question  the  justice  of 
the  punishment  of  a  crime,  unless  Society  has  endeavoured 
to  prevent  that  crime  by  the  best  means  which  it  has  at  its 
command  ?  When  laws  are  ineffectual,  they  should  not  be 
promulgated.  When  they  are  useless,  they  tend  to  degrade 
the  general  body  of  useful  laws.  We  cannot  imprison  a  nation ; 
but  we  can  eradicate  evil  propensities  by  a  moral  regime 
and  new  habits  and  customs.  That  it  is  better  to  prevent 
than  to  punish  crimes  is  a  fundamental  principle  of  all  good 
legislation.  Still,  it  is  chimerical  to  suppose  that,  in  this 
our  imperfect  state  of  existence,  we  can  make  and  enforce 
laws,  and  compel  them  to  be  obeyed,  in  all  cases.  But  we 
must  do  all  we  can  to  extirpate  vice,  and  establish  virtue  in 
all  our  acts  and  dealings  with  each  other  as  individuals  and 
as  nations. 

Means  of  Preventing  Crimes, — If  we  would  prevent  many 
crimes,  we  must  make  the  laws  clear  and  simple,  and 
enforce  them  vigorously  with  all  the  national  forces, 
and  we  must  enact  laws  for  the  advantage  of  the 
nation,  and  not  for  an  individual,  or  a  limited  class  of 
individuals.  If  we  would  prevent  crimes,  let  us  spread 
abroad  the  light  of  a  good,  sound,  moral,  and  religious 
education     amongst     all     classes    of    the     people;    and 
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give  freedom  to  all  the  citizens  to  make  the  best  use 
of  the  powers  which  God  has  conferred  on  them  for 
the  benefit  of  themselves  and  the  community.  Some 
Legislators  would  banish  religion  out  of  all  national  educa- 
tion. Let  them  remember  that  religion  has  done  more  for 
the  liberty  and  freedom  of  mankind  than  all  other  kinds  of 
education  put  together;  and  that  our  own,  and  all  other 
national  religions,  worthy  of  the  name,  have  been  founded 
on  the  great  principles  of  sacrifice  by  one  generation,  for 
the  benefit  of  the  generations  which  have  succeeded.  I 
firmly  hold  that  the  most  certain  method  of  preventing 
crimes  is  to  perfect  the  system  of  National  Education. 

To  prevent  the  commission  of  crimes,  these  things  are 
above  all  things  required,  namely,  good  government,  morality, 
dissemination  of  education,  protection  and  encouragement 
to  the  sciences,  and  good  police  regulations.  Crimes  spring 
from  states  of  mind  more  or  less  permanent,  and  from  the 
state  of  existing  society.  Vice  is  always  father  to  crime. 
Let  us  correct  national  morals,  and  we  shall  diminish 
crime.  Let  us  encourage  industry  and  simplicity,  and  we 
shall  encourage  virtue.  Montesquieu  wisely  says  that  "  A 
good  legislator  wishes  less  to  punish  crimes  than  to  prevent 
them." 

Moral  and  Industrial  Training  required. — A  man  who 
is  in  want  and  misery  will  steal ;  a  man  who  has  no 
feeling  of  pain,  will  recklessly  inflict  pain  on  others; 
and  a  man  who  is  drunken  and  dissipated  will  be  a  ready 
tool  in  the  hands  of  others,  and  even  of  his  own  evil  lusts 
and  passions,  for  the  commission  of  the  greatest  crimes 
against  individuals  and  society.  Before  we  can  hope  to  put 
an  end  to  theft,  we  must  provide  a  means  of  livelihood  for 
all;  before  we  can  hope  to  put  an  end  to  assaults  and 
batteries,  assassinations  and  murders,  we  must  train  and 
civilise  the  lowest  as  well  as  the  highest  class  of  society ; 
and  before  we  can   expect  men  to  act  with  wisdom  and 
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prudence,  we  must  teach  them  to  restrain  their  evil  passions 
for  drink  and  such-like  external  excitements.  Moral 
influence,  said  Montesquieu,  is  very  important.  People, 
by  precept  and  example,  can  be  brought  to  be  good  as  well 
as  bad.  The  moral  instruction  of  the  people  is  one  of  the 
most  effective  guarantees  for  moral  order,  and  for  augmenting 
the  dignity  and  happiness  of  mankind.  The  training  of  the 
people  in  civil  duties  is  indispensably  necessary  in  modem 
European  society.  The  development  of  human  reason,  said 
Napoleon  the  Great,  is  the  social  key,  the  secret  of  the  legis- 
lator. In  my  opinion,  ignorance  as  well  as  misery  has  crimi- 
nality for  its  corollary.  I  am  not  singular  in  my  opinion  on 
this  point.  Lord  Coke  long  ago  urged  that  crimes  should 
and  would  be  prevented  by  the  education  of  the  poor.  Again, 
punishment,  speedily  and  invariably  inflicted  on  criminals, 
is  an  excellent  means  to  prevent  crimes,  and  is,  perhaps,  the 
best  and  most  effiective  at  our  command.  When  the 
Criminal  laws  are  not  enforced,  or  when  the  chances  of 
escape  are  great,  crimes  increase.  We  must  never  forget 
that  the  desire  to  gratify  a  momentary  passion  is  often 
enough  to  outweigh  the  chances  of  execution  for  murder ; 
and  that  the  fanaticism  of  religion,  or  of  liberty,  is  enough 
to  put  aside  the  threatenings  of  certain  execution.  If  men 
were  always  governed  by  their  reason,  or  their  interests, 
there  would  be  no  crimes,  no  wrong-doing,  and  no  wars. 
Dupont  said  that  not  Penal  laws,  but  laws  written  in  the 
heart,  will  prevent  crimes  and  disorders.  I  agree  with  him ; 
and  have  to  add  that,  if  we  wish  to  diminish  crime,  we 
must  cultivate  and  develop  the  intelligence  and  the 
conscience  of  the  young.  I  have  no  great  belief  in  the 
cultivation  and  development  of  the  intelligence  of  the  old, 
and  very  little,  of  the  wicked  and  depraved.  Without 
education,  we  are  little  better  than  the  brute  animals,  and 
sometimes  a  great  deal  worse.  The  education  of  criminals 
should  be  surveillance,  and  the  enforcement  of  obedience  to 
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the  duties  imposed  on  them.  Such  duties  should  have  a 
direct  regard  to  the  ofifences  committed,  the  habits  of  the 
criminal,  and  also  to  the  future  life  of  the  criminal  when 
admitted  to  mingle  with  the  world  at  his  own  will  and  in 
freedom.  To  enforce  a  rigid  supervision  over  a  criminal 
at  the  expiration  of  his  sentence  is  cruel,  if  not  stupid, 
and  is  at  least  unwise. 

The  best  security,  so  far  as  I  know,  against  the  commis- 
sion of  crimes  is  a  thorough  teaching  in  the  great  duties 
of  morality,  enforced  by  the  practice  and  precepts  of 
Christianity.  When  our  national  education  brings  about 
this  result — and  not  before — then,  and  not  till  then,  will  the 
nation  be  secure,  and  the  citizens  happy.  A  national 
system  of  education  should  cultivate  the  virtues  of  the 
heart  as  well  as  the  powers  of  the  intellect.  To  improve 
men,  and  draw  them  away  from  criminal  or  immoral  actions, 
the   springs    of    action  must  be  changed  and  improved. 

Punishments  by  way  of  Example, — Gisborne,  in  his 
Moral  Philosophy,  p.  187,  strongly  contends  and  argues 
against  the  infliction  of  exemplary  punishment  for  the 
prevention  of  crimes.  His  views,  which,  I  think,  are 
unassailable,  are  expressed  in  these  words :  "  No  man 
can  be  justly  punished  for  the  purpose  of  deterring 
others  from  offending;  for  that  would  be  to  punish 
the  criminal,  not  for  his  own  fault  (the  only  ground  on 
which  the  justice  of  human  punishment  can  rightly  be 
rested),  but  either  for  no  man's  fault,  or  for  that  of  others." 
If  we  have  the  right  to  inflict  punishment,  in  the  way  of 
example,  by  inflicting  or  increasing  punishment,  we  have  the 
right  to  inflict  punishment  for  no  offences  at  all.  Exemplary, 
or  severe,  punishment  inflicted  on  an  offender  hardens  the 
heart  of  an  offender  by  a  sense  of  injustice,  and  confounds 
the  natural  distinctions  of  morality.  The  certainty  of 
punishment  following  crime  is  far  more  effective  than  the 
severity  of   punishment.      What    the  law  ought  to  aim 
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at  in  punishment  by  way  of  example  is  to  inspire 
aversion  to  crime  and  a  belief  in  its  being  surely 
chastised.  That  effect  of  punishment  is  purely  preventive. 
Punishment  ought  to  affect  the  moral  sentiments,  and  the 
imagination  of  men,  by  directing  the  mind  to  the  facts 
(i.)  that  certain  acts  are  unlawful  and  will  be  punished, 
and  (2.)  that  offenders  will  be  punished  for  the  doing  of  such 
acts.  The  Legislator  should  labour  to  rule  the  moral 
sentiments  rather  than  to  affect  the  imagination  ;  because 
the  moral  sentiments  are  far  more  powerful  in  governing 
men  in  their  daily  lives  than  the  imagination  is. 
But  we  ought  not  to  forget  that  it  is  the  dread  of 
punishment  which  arrests  the  hand  of  very  great  criminals. 
Their  moral  sentiments  are  thoroughly  depraved,  and 
virtue  seems  to  them  as  vice,  and  vice  as  virtue.  They, 
therefore,  must  be  affected  by  the  certainty  of  the 
durability  and  the  constancy  of  punishment. 

Great  Criminals  and  majority  of  Criminals. — Here  I  need 
scarcely  point  out  to  the  reader  that  the  vast  majority 
of  criminals  in  all  countries  are  not  great  criminals; 
but  great  unfortunates,  who,  by  poverty,  idleness,  or 
drunkenness,  have  missed  the  way  of  succeeding  in  the 
world,  and  that  all  these  three  vices  are  habits  which  are 
capable  of  moral  or  economical  treatment  by  the  State. 
With  regard  to  great  criminals,  I  do  not  greatly  believe  in 
the  preventive  efficacy  of  any  punishment  whatever.  The 
moral  nature  of  such  persons  is  thoroughly  corrupt ;  their 
feelings  are  perverted ;  and  the  confirmed  obstinacy  of 
their  character  makes  them  oppose  a  strong  resistance  to 
every  idea  of  morality.  If  they  ever  arrive  at  a  knowledge 
of  the  wrongfulness  of  some  prevailing  crime,  or  the  idea  of 
duty  in  regard  to  it,  it  is  by  the  lapse  of  time,  and  by 
following  out  a  thoroughly  reformative  system. 

Changes  in  Moral  Sentiments. — As  a  general  rule,  great 
criminals,  persons  guilty  of  very  grave  and  serious  offences. 
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and  all  persons  habitually  guilty  of  crime,  should  be 
imprisoned  for  life,  and  not  allowed  to  be  a  continual 
source  of  contamination  and  danger  to  the  community. 
How  strangely  perverted  are  the  opinions  of  different  ages 
and  different  countries !  Formerly^  in  the  Feudal  ages,  the 
soldier  of  fortune  was  a  gentleman,  but  now  he  would  be 
looked  upon  as  a  robber.  War  was  his  education  and  delight, 
but  now  the  arts  of  peace  are  held  in  the  highest  esteem 
amongst  men.  Formerly  a  great  General  was  the  beau  ideal 
of  life,  but  now  the  prudent  and  honourable  capitalist,  or  the 
great  instructor  of  men  in  morality,  science,  or  art,  or  the 
wise  and  peaceful  statesman  carries  off  the  palm  of  glory. 

Thus  much  must  suffice  for  what  I  have  to  say  here  as 
to  Crimes.  In  the  next  division  of  this  Article,  I  propose 
to  deal  with  Punishments. 

Alexander  Robertson. 


v.— CURRENT   NOTES  ON   INTERNATIONAL 

LAW. 

The  Fan-American  Congress. 
f  no  the  perhaps  unappreciative  mind  of  the  European 
-^  observer,  Mr,  Blaine's  recent  Conference  of  Delegates 
from  all  the  States  of  both  of  the  American  Continents 
seemed  likely,  at  one  time,  to  degenerate  into  a  big  Inter- 
national Pic-nic.  As  it  is,  the  astute  Statesman  with  whom 
the  idea  originated,  must  feel  that,  from  a  purely  selfish 
point  of  view,  the  U.S.  Government  has  scarcely  received 
adequate  compensation  for  the  public  money  lavished  on 
the  reception  and  entertainment  of  its  guests. 

Those   who  are  interested   in   the   preservation  of  the 
world's  Peace,  however,  will  not  fail  to  note  with  satisfaction 
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the  praiseworthy  Resolution  adopted  by  the  Congress  in 
favour  of  submitting  to  Arbitration  all  dififerenccs  between 
their  respective  Governments  and  other  States  when  not 
adjustable  by  Diplomatic  means.*  The  Resolution  appears 
to  have  been  agreed  to  by  all  the  Governments  with  the 
exception  of  Chili.  The  principle  had  been  previously 
embodied  in  a  motion  adopted  by  the  U.S.  Congress  a  few 
weeks  before.t  Although  there  certainly  seems  to  be  very 
good  reason  (especially  in  view  of  the  incessant  quarrels  of 
some  of  the  South  American  Republics)  for  the  adoption  of 
this  principle  by  the  States  of  the  New  World,  it  is  only  fair  to 
add  that  they  have  always  been  the  readiest  to  assent  to  it. 
In  1888  several  South  American  States  agreed  to  mutual 
submission  of  differences  to  Arbitration,  and  in  the  same 
year  a  Treaty  to  a  similar  effect  was  entered  into  between 
the  United  States  and  Switzerland.  It  is  a  strange 
irony  of  Fate  that  has  dragged  Central  America  into  a  san- 
guinary quarrel  within  six  months  of  its  solemn  resolution 
in  favour  of  a  peaceful  settlement  of  disputes.  It  is, 
moreover,  somewhat  painful  to  find  that  Mr.  Blaine  himself 
has  hardly  acted  up  to  the  lofty  Diplomatic  ideal  which  he 
extolled  so  loudly  to  the  assembled  Congress.  In  reviewing 
the  recently  published  correspondence  on  the  Behring  Sea 
dispute,  the  comments  of  the  New  York  Press  are  scarcely 
laudatory.  One  important  organ  of  public  opinion  suggests 
that  **  Mr.  Blaine's  part  in  the  correspondence  will  hardly 
add  to  his  diplomatic  laurels,"  while  another  representative 
paper  charges  him  with  having  "  almost  exceeded  the  bounds 
of  diplomatic  courtesy."  This  is  strong  language,  but  it  is 
American,  not  English. 

•  Txm$%^  28th  April,  1890. 

t  Timts,  4th  April,  1890.  [The  principle  of  Arbitration  had  already  been 
adopted  both  by  the  House  of  Representatives  and  by  the  Senate  of  the  United 
States  as  far  back  as  17th  June,  1874,  as  is  shewn  by  Pierantoni,  Storia  dtl 
Diritio  InUrnasionaUldil  xix^,  Secolo.  Naples.  Marghieri,  1876.  p.  556.— Ed.] 
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Priyate  International  Law. 

The  Court  of  Appeal  has  very  recently  afi&rmed  the 
decision  of  Mr.  Justice  Day  {Times  L.R.,  VI.,  408)  to  the 
effect  that  a  Power  of  Attorney  executed  abroad  in  foreign 
form,  but  authorising  the  performance  of  acts  in  this 
country,  must  be  construed,  as  to  the  extent  of  the 
authority  given,  according  to  the  law  of  England  and 
not  of  the  lex  loci  celebrati  (Chatenay  v.  Brazilian  Submarine 
Telegraph  Co.,  Lim.,  Times  L.R.  VII.,  i.  Cf.  Story's  Conflict 
of  Laws,  7th  ed.,  p.  337). 

A  point  of  some  interest  as  to  the  power  of  an  English 
Court  to  vary  a  Scotch  Settlement  under  22  &  23  Vict., 
c.  61,  s.  5,  was  decided  by  the  President  of  the  Divorce 
Court  in  Nunneley  v.  Nunneley  &  Marrian,  15  P.D.  186. 
Noteworthy  also  is  the  case  of  In  the  goods  of  De  la  Rue, 
Ibid.,  185,  as  to  probate  of  English  will  where  Testator 
also  left  a  will  of  Swiss  property  in  Swiss  form. 

In  Shepherd  v.  Hirsch  &  Co.,  45  Ch.D.  231,  Chitty,  J., 
recently  held  that  service  of  a  writ  on  one  partner  within 
the  jurisdiction  is  good  service  on  all  the  partners,  although 
the  partnership  is  a  foreign  one,  and  all  the  members 
reside  and  are  domiciled  outside  the  jurisdiction. 

J.  M.  Cover. 


The  London  County  Council  and  the  Housing  of  the 
Working  Classes. 

The  powers  already  possessed  by  the  County  Council  for 
the  Administrative  County  of  London  are  sufficiently  con- 
siderable to  enable  that  body  to  do  much  good,  and 
probably  also  as  much  harm.     It  wants,  no  doubt,  to  have 


QUARTERLY   NOTES.  79 

these  powers  extended,  forthat  is  a  craving  naturally  existing, 
apparently,  in  all  Bodies,  The  purchase  of  the  Water  and  Gas 
Supply  of  London  is  an  undertaking  not  too  large  for  the 
aspirations  of  the  Council ;  but  it  is  at  least  possible,  if  not 
probable,  that  it  might  do  more  good  by  using  its  present 
powers  for  the  Housing  of  the  Working  Classes,  to  which 
Mr.  Chance  draws  our  attention  in  his  handy  little  work 
{The  Powers  of  the  London  County  Council  in  regard  to  the 
Housing  of  the  Working  Classes.  By  William  Chance,  M.A., 
Barrister-at-Law.  Whiting  &  Co.  1889).  That  it  is 
highly  expedient  to  have  some  Public  Body  armed  with 
authority  in  this  matter,  and  that  such  Body  should 
exercise  its  powers  systematically  and  judiciously,  cannot 
for  a  moment  be  doubted.  A  case  in  the  East  End  of 
London  quite  recently  came  before  one  of  our  Magistrates, 
which  the  Magistrate,  whose  experience  is  unquestionably 
wide  and  varied,  described,  after  a  personal  visit,  as  a 
disgrace  to  Civilisation  and  to  Bethnal  Green.  Perhaps  the 
latter  portion  of  the  dictum  was  almost  unnecessary.  The 
facts  are  fairly  well  known  :  the  remedy  which  it  may  be 
best  to  apply  is  perhaps  not  so  easy  to  hit  upon.  Houses 
may  go  great  lengths  towards  being  '*  dangerous  to  health," 
or  **  unfit  for  human  habitation,"  and  yet  may  just  fall  short 
of  coming  technically  within  either  category.  There  can 
be  no  doubt  that  cellars  ought  not  to  be  inhabited  ;  but 
there  is  equally  no  doubt  that  large  parts  of  London  are,  so 
to  speak,  honeycombed  with  cellar  dwellings.  And  the 
neighbourhood  of  the  Houses  of  Parliament  is  itself,  perhaps, 
as  salient  an  example  of  this  as  any  part  within  the  juris- 
diction of  the  London  County  Council.  Westminster  is  in 
many  respects,  we  believe,  quite  as  bad  as  the  East  End,  if 
not  worse,  for  the  various  philanthropic  agencies  have 
been  led  to  devote  their  energies  mainly  to  the  region 
favoured  by  the  Dock  labourer,  and  the  West  End  has  been 
tacitly  supposed  to  be  an  altogether  aristocratic  district. 
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far  above  such  needs.  It  is  unfortunate  that  Mr.  Chance 
should  have  to  point  out  the  extreme  carelessness,  to  put  the 
case  mildly,  of  our  Parliamentary  drafting.  With  all  the 
care  which  Lord  Thring  has  bestowed  upon  the  subject,  the 
class  for  whom  he  has  written,  and  whom  he  has 
endeavoured  to  educate,  seems  to  keep  on  its  old  blunder- 
ing ways,  citing  schedules  which  have  no  existence,  and 
playing  similar  havoc  with  facts.  But  when  the  "  tail  "  of 
a  Bill,  '•  cut  off"  in  1868,  is  "  stuck  on  "  a  Bill  of  1879,  the 
result  may  be  more  easily  imagined  than  described,  and  yet 
it  is  only  one  out  of  many  such  cases  in  what  is,  it  might 
almost  seem  satirically,  called  our  Legislation. 

* 

The  Allotments  Aot  and  the  Agricultural  Labourer. 

Since  the  publication  of  Mr.  Dodd's  useful  Manual 
(The  Allotments  Act,  1887,  and  the  Allotments  Compensation 
Act,  1887,  Explained,  with  Notes,  Forms,  and  Precedents,  By 
J.  Theodore  Dodd,  M.A.,  Barrister-at-Law.  Horace  Cox, 
1888),  there  has  been  time  to  see  how  the  well-meant  efforts 
of  the  Legislature  are  accepted  by  the  two  classes  mainly 
interested,  the  landowner  and  the  agricultural  labourer. 
There  is  evidently  a  division  in  both  camps.  Some  land- 
owners seem  to  meet  the  Legislature  half-way,  so  to  speak, 
while  others  will  have  nothing  to  do  with  the  innovation. 
On  the  estates  of  the  latter  class  of  owners,  the  position 
of  tenants  desiring  to  avail  themselves  of  the  Acts  will 
probably  not  be  very  comfortable.  There  are  often 
practical  diflBculties  in  the  way  of  giving  up  land  for  allot- 
ments in  situations  relatively  convenient  to  the  tenants. 
And  the  tenants  themselves  seem  often  to  have  started 
with  the  idea  that  they  were,  by  a  stroke  of  the  pen,  going 
to  develop  into  farmers  on  their  own  account,  without 
paying  any  heed  to  the  questions  involved  as  to  time  and 
money.    Obtaining  an  allotment  is  one  thing  ;  finding  the 
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time  and  the  capital  to  work  it  is  another  thing.  Some- 
times this  difference  has  early  dawned  on  the  agricultural 
mind,  and  claims  which  were  boldly  put  in  for  four  or  even 
six  acres  have  been  met,  to  the  satisfaction  of  the  claimants, 
by  the  actual  allotment  of  half-an-acre  or  even  a  quarter 
of  an  acre.  Mr.  Dodd  seems  to  think  that  we  can 
create  a  race  of  small  farmers  by  a  mere  expres- 
sion of  the  will  of  the  Legislature.  But  in  practice 
this  is  not  possible,  and  if  it  were  possible  we  are  not  so 
sure  that  it'  would  be  desirable.  The  Legislature  cannot 
find  the  capital  for  these  small  farmers,  and  without  capital 
they  can  hardly  work  their  land  so  as  to  be  a  source  of 
additional  prosperity  to  the  nation.  They  would  simply 
end  by  getting  into  the  hands  of  the  money-lender,  and  that 
would  mean  ultimate  insolvency,  which  we  could  hardly 
reckon  a  source  of  strength  to  the  State.  Moreover,  it 
seems  doubtful  whether  an  ordinary  agricultural  labourer, 
even  if  he  habitually  and  successfully  worked  a  three-acre 
allotment,  such  as  Mr.  Dodd  desires  him  always  to  be  able 
to  obtain,  could  be  properly  classed  as  a  small  farmer. 
Nor  is  it  certain  that  every  man  who  might  be  able  to  work 
one  acre  successfully,  would  be  equally  successful  with 
three  acres.  In  many  cases  one  acre  would  represent  the 
extent  of  the  individual  labourer's  potentialities  in  the 
matter  of  farming  for  himself,  and  his  undertaking  more 
would  be  neither  for  his  own  good  nor  for  that  of  the  State, 
it  appears  to  us. 

There  is  no  doubt  that  the  drafting  of  both  the  Acts 
wants  amendment.  If  it  was  not  intended  that  a  tenant 
holding  an  allotment  was  to  be  prevented  from  erecting  a 
cow-house  upon  it,  the  Act  might  well  have  shewn  that  the 
erection  was  permissible.  It  might  have  been  better  not  to 
have  attempted  so  specific  an  enumeration  as  to  be 
apparently  exclusive,  and  thus  to  minimise  the  possible  mean- 
ings of  "  shed  "  under  the  Act.      If  the  "  pigstye  "  had  not 
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been  expressly  named,  the  "  shed  "  might  perhaps  have  shel- 
tered cow  and  pig  alike.  A  **  cottage  "  undefined  may  be  in 
as  bad  a  case  as  a  **  shed."  The  draftsman,  perhaps,  in 
some  cases  fell  into  the  trap,  through  endeavouring  to  be 
very  precise,  and  thus  leave  no  room  for  doubt,while  in  other 
cases,  such  as  **  cottage,*'  he  may  have  thought  that  the 
definition,  like  the  celebrated  sheep,  would  come  home  and 
bring  its  tail  behind  it. 

*** 

Earl  Grey  on  the  State  of  Ireland. 

Lord  Grey's  interesting  contribution  (Ireland :  The  Causes 
df  its  present  Condition  and  the  Measures  Proposed  for  its 
Improvement,  By  Earl  Grey,  K.G.  John  Murray,  1888) 
to  the  literature  of  a  question  which  this  Review  has  devoted 
some  space,  both  in  a  previous  issue  (No.  CCLXV.,  for 
August,  1887,  Art.  Niebuhr  and  the  State  of  Ireland  in  1829) 
and  in  the  current  number,  where  a  very  recent  phase 
ijihe  Report  of  the  Special  Commission)  is  treated  by  one  well 
acquainted  with  the  country,  is  a  welcome  addition  to  our 
shelves  as  the  result  of  a  long  and  close  study  of  the  subject, 
carried  on  in  both  our  Houses  of  Parliament.  The  career 
to  which  the  noble  author  briefly  alludes  is  one  which 
entitles  his  writings  on  any  political  question  to  the 
respectful  consideration  of  those  who  are  not  above  giving 
attention  to  the  suggestions  of  a  calm  and  dispassionate 
student  of  politics,  whose  opinions  have  the  weight  of  years 
and  experience  to  back  them  up.  There  is  no  use  in  com- 
mending them  to  mere  partisans,  for  the  mere  party  man 
on  either  side  will  very  likely  be  dissatisfied  with  them. 
The  party  man  is  required  to  vote  straight,  and  not  to 
trouble  his  head  about  any  such  considerations  as  those 
which  Lord  Grey  would  fain  have  him  weigh.  He  does  not 
care,  for  instance,  two  straws  whether  Lord  Melbourne's 
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Administration  committed  a  mistake,  as  Lord  Grey  thought 
at  the  time,  and  still  thinks,  it  did  in  regard  to  Ireland. 

It  is  nothing  to  the  mere  party  man  whether  a  good 
measure  ought  to  have  been  proposed  by  Lord  Melbourne, 
"  even  in  the  face  of  almost  certain  failure,*'  as  Lord  Grey 
thinks.  These  are  subtleties  which  the  party  man  is 
expected  to  brush  aside,  and  only  to  stick  to  his  Shibboleth 
of  the  moment  whatever  it  be,  and  whether  it  involve 
allegiance  to  a  crowned  Queen  or  to  an  **  uncrowned  king," 

Lord  Grey  writes  not  for  such  as  these,  but  for  the 
thinker,  and  for  the  statesman,  as  a  thinker  and  a  states- 
man himself.  He  has  made  Ireland  what  we  might  well 
call  a  life  study,  throughout  his  long  and  active  career. 
He  has  been  familiar  with  the  details  of  measures  proposed 
in  Parliament  and  with  those  who  proposed  them,  and  his 
voice  should  not  fall  upon  unheeding  ears. 

There  has  been,  and  there  is,  and  there  may  be  again, 
distress  in  Ireland,  but  the  remedies  are  in  our  hands. 
Lord  Grey  urges,  and  it  cannot  be  doubted  that  much  is 
capable  of  being  done  for  the  country  by  the  development 
of  its  industries,  many  of  which  offer  the  prospect  of 
ultimately  high  remuneration,  and  must,  if  given  a  chance, 
lead  to  material  prosperity,  and  hence,  it  may  fairly  be 
hoped,  to  peace  and  content.  The  development  of  sea- 
fishing,  of  agricultural  industries,  the  increase  of  means 
of  communication  and  transport,  such  as  the  Chief 
Secretary  has  been  studying  during  his  recent  tour  of 
inspection — these,  and  the  like,  are  all  in  harmony  with 
Lord  Grey's  views,  and  one  would  think  that  they  ought 
to  commend  themselves  to  Statesmen  of  whatsoever  party, 
and  to  all  who  profess  either  an  elementary  knowledge 
of  Economics,  or  any  glimmering  of  Political  Science,  as 
distinguished  from  Party  politics,  which  so  often,  unfor- 
tunately, obscure  the  true  Aristotelian  sense  of  the  word 
Politics.    To  those  who  study  the   Irish   question  apart 
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from  the  heating  influences  of  partisanship,  and  who  can 
afford  to  admit  that  great  mistakes  have  been  made  by 
English  administrators  of  the  government  of  Ireland,  and 
who  desire  to  see  an  end  to  the  existing  state  of  things, 
under  which  it  would  seem  that  Roman  Catholic 
clergy,  who  may  disapprove  of  the  so-called  "  Plan  of 
Campaign,"  are  not  free  to  express  their  opinion  without 
meeting  with  treatment  such  as  no  Government  worthy  of 
the  name  can  be  conceived  of  as  permitting  with  impunity. 
Lord  Grey's  thoughtful  contribution  to  the  Literature  of 
the  Irish  question  may  be  commended  for  the  grave  and 
weighty  reflections  which  it  contains,  and  the  suggestions 
which  it  offers  for  the  solution  of  one  of  the  most  difficult  of 
the  many  difficult  problems  which  have  at  different  times 
confronted  the  Statesmen  and  Legislators  of  the  United 
Kingdom. 


^ebutos. 


A  Treatise  on  the  Law  of  Execution  in  the  High  Court  and  Inferior 
Courts.  By  T.  K.  Anderson,  Esq.,  of  the  Middle  Temple. 
Butterworths.     1889. 

In  the  Preface  to  this  book,  Mr.  Anderson  gives,  as  the 
reason  for  its  appearance,  that  the  Law  of  Execution,  as  a 
whole,  has  never  before  been  made  the  subject  of  a  systematic 
treatise,  but  the  practitioner  was  compelled  to  seek  for  his 
information  from  at  least  three  distinct  sources,  namely,  a 
Treatise  on  the  Office  of  Sheriflf,  an  authority  on  Common 
Law  Practice,  and  one  on  Chancery  Practice. 

Mr.  Anderson  has  produced  a  book  which  seems  well  adapted 
to  supply  this  defect  within  the  moderate  compass  of  800  pages. 
He  divides  his  subject  into  three  parts :  I.  "  Execution  by 
means  of  the  Sheriflf  or  other  Executive  Ofl&cer ;  '*  II.  **  Execu- 
tion by  means  of  the  Court ;  "  III.  **  Execution  as  regards  the 
nature  of  the  judgment  or  order,  and  the  status  of  the  person 
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aflfected."  Part  I.  is  again  sub-divided  into  Division  I. 
••  Execution  against  the  person/'  by  attachment  and  committal ; 
Division  II.  *•  Execution  against  property,"  hy  ft.  fa,,  elegit,  writ 
of  possession,  writ  of  delivery,  and,  in  the  case  of  a  beneficed 
clergyman,  execution  by  means  of  the  Bishop. 

Part  II.  deals  with  attachment  of  debts,  charging  orders, 
equitable  execution,  and  the  writ  of  sequestration ;  and 
Part  III,  with  the  enforcement  of  judgment  or  orders  con- 
sidered in  the  first  place  with  reference  to  the  act  directed  by 
them  to  be  performed,  or  to  their  prohibitory  character,  and 
secondly,  with  reference  to  the  persons  or  bodies  to  whom 
they  are  addressed,  and  with  reference  to  the  Court  or  jurisdic- 
tion in  which  they  are  pronounced  or  made.  Under  this  last 
head  we  find  set  out  the  methods  of  enforcing  orders  in 
Bankruptcy,  in  Admiralty  cases,  in  Divorce  and  Matrimonial 
cases,  and  in  Lunacy,  Orders  of  Her  Majesty  in  Council,  and 
those  of  the  Ecclesiastical  Courts,  and  of  the  County  Courts, 
and  other  Inferior  Courts. 

The  general  questions  as  to  the  issue  of,  execution  of,  and 
returns  to  writs,  and  the  rights  and  liabilities  of  the  Sheriff  and 
other  Executive  OflScers,  are  treated  of  in  an  introductory 
chapter,  and  the  book  appears  to  be  a  very  complete  manual  of 
the  subject  with  which  it  deals,  well  arranged,  and  accurate 
as  far  as  we  have  been  able  to  test  it,  and  likely  to  be  useful 
to  the  practitioner. 

The  notes  contain  references  to  all  the  Reports  in  which  the 
cases  cited  appear,  and  there  is  an  appendix  of  forms,  statutes, 
and  rules  of  Court.  In  addition  to  the  tables  of  cases  and 
statutes,  there  are  also  tables  of  the  rules  of  the  Supreme  Court 
and  of  the  County  Court,  and  the  index  is  full  and  complete. 

It  is  only  necessary  to  add  that  the  type  is  very  clear  and 
good. 


A  Magisterial  and  Police  Guide.  By  Henry  C.  Greenwood, 
Stipendiary  Magistrate  for  the  District  of  the  Staffordshire 
Potteries,  and  Temple  Chevallier  Martin,  Clerk  at  the 
Lambeth  Police  Court.  Third  Edition.  Stevens  and  Haynes. 
1890. 

This  now  well-known  work  has  already  attained,  a  third 
Edition.  It  purports  to  contain  all  the  law  relating  to 
Magisterial  Authority  and  Practice,  together    with  the  cases 
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decided  in  the  Superior  Courts  to  the  end  of  the  year  1889, 
including  the  session  of  52  &  53  Vict.  This  bold  assertion  is 
very  nearly,  although  not  quite,  warranted  by  the  facts ;  for  we 
notice,  at  p.  138,  that  the  case  of  R.  v.  Collins  is  produced  in  all 
its  glory,  under  the  heading  of  "  attempts  to  commit  crimes," 
without  any  suggestion  being  offered  that  this  once  important 
case  was  entirely  overruled  in  R,  v.  Brown  in  November,  1889. 
As  the  latter  case  sweeps  away  a  most  mischievous  principle  of 
Criminal  Law,  the  omission  of  the  Editors  to  notice  it  must  be 
considered  grave.  But  as  with  mankind  in  general  so  is  it  with 
books,  they  seldom  can  claim  absolute  immunity  from  error.  The 
many  good  points  about  this  book  more  than  atone  for  its  unfre- 
quent  faults.  An  excellent  Table  of  Cases  will  be  found  of  great 
practical  convenience  to  the  legal  practitioner,  and  although 
the  amount  both  of  matter  and  information  has  been  consider- 
ably extended,  the  bulk  of  this  valuable  work  has  been  carefully 
kept  within  reasonable  limits. 


The  Way  to  Prove  a  Will  and  to  take  out  Administration.  By 
Almaric  Rumsey,  Barrister-at-Law.    John  Hogg.     1890. 

Rights  to  Administration  in  Rhyme.     Shaw  and  Blake.     1890. 

Mr.  Rumsey  has  been  encouraged  by  the  reception  which  his 
previous  manual,  Will-Making  made  Safe  and  Easy,  met  with,  to 
come  forward  with  another  of  the  same  character,  embracing 
Probate  and  Administration.  His  present  subject  seems  to 
be  one  which  has  been  considered  to  have  a  poetic  side,  judging 
by  the  Rights  in  Rhyme,  which  we  have  also  received,  and  which 
may  remind  us  somewhat  of  the  celebrated  verses  : 

**  The  man  that  is  seized  of  an  Estate  in  fee 
Need  fear  neither  wind  nor  weather, 
For  hark  ye,  d*ye  see,  Td  have  to  know, 
*Ti8  his  and  his  heirs*  for  ever.'* 

Mr.  Rumsey  has  shewn  his  usual  diligence  in  working  out, 
often  in  itself  a  matter  of  considerable  difficulty,  and  even, 
after  all,  perhaps  of  some  doubt,  the  question  of  the  cases,  which 
are,  or  appear  to  be,  exempt  from  Probate.  Some  of  these  cases 
would  probably  not  be  of  much  practical  utility.  An  officer  in 
the  Royal  Navy,  or  in  the  Army,  usually,  it  may  be  hoped,  leaves 
an  estate  of  more  than  £50,  the  limit  of  11  Geo.  IV.  & 
I    Will.  IV.,  c.  41,  s.  5,  and  of  27   &   28  Vic,    c.   36,  s.  3, 
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though,  no  doubt,  the  Services  are  not  Professions  in  which 
fortunes  are  often  made.  The  tables  of  District  Registries, 
which  Mr.  Rumsey  has  thrown  into  alphabetical  order, 
will  be  found  of  no  small  use  to  others  than  persons 
seeking  to  prove  a  will.  They  would  be  very  helpful, 
for  instance,  to  the  Genealogist,  whose  wants  are  not  by 
any  means  exhaustively  met  by  Somerset  House,  and  who  is 
often  at  a  loss  to  know  what  are  the  District  Registries  which 
would  be  likely  to  contain  wills  of  use  to  his  investigations. 
Mr.  Rumsey  pays  due  attention  to  the  principal  heads  which 
may  be  denominated  special,  though,  of  course,  his  limits 
require  brevity  of  treatment,  and  whenever  it  appears  to  him 
that  professional  advice  should  be  taken  he  recommends  that 
course.  Cases  of  Foreign  Domicile,  for  instance,  often  bring  to 
the  surface  the  conflict  of  Laws,  as  in  the  recent  case  of  In  the 
Goods  of  De  la  Rue,  63  L.T.  253.  We  conceive  that  Mr.  Rumsey's 
handy  little  volume  may  well  be  of  use,  as  he  hopes,  to  various 
members  of  the  community,  such  as  country  parsons,  who  are 
often  almost  obliged  to  act  in  various  mundane  capacities  for 
their  poorer  parishioners,  and  likewise  to  country  solicitors,  who 
are  often  called  upon  in  a  hurry,  and  cannot  carry  a  library  in 
their  pockets.  Some  of  these  persons  may  also  like  to  have  a 
set  of  Mnemonics,  and,  if  so,  they  can  repeat  to  themselves 
what  happens  when 

"  Jack  *'  dies  a  Bachelor  without  a  Will, 
His  grant  will  go  to  Father  "  Bill ; " 
•  •  •  • 

Had  "  Jack  "  a  widow  living  still 
She'd  have  a  prior  right  to  •*  Bill :  " 

and  so  forth,  until  they  reach  the  point  where  *'all  kindred 
ceases.*' 


The  Laws  of  Insurance  :  Fire,  Life,  Accident,  and  Guarantee.  By 
James  Biggs  Porter,  of  the  Inner  Temple,  Barrister-at-Law, 
assisted  by  William  Feilden  Craies,  of  the  Inner  Temple, 
Barrister-at-Law.  Second  Edition.  Stevens  and  Haynes. 
1887. 

The  measure  of  success  which  attended  the  publication  of 
the  first  edition  of  this  compendium  has  induced  the  authors 
again  to  court  Fortune's  favours,  and  they  have  produced  a 
volume  which  bids  fair  to  become  a  leading  text-book  on  the 
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subject.  The  authors  have  added  over  i6o  decided  cases, 
which  have  been  lately  reported  in  the  Authorised  Reports  of 
England,  Scotland,  Ireland,  the  Colonies,  and  America,  and, 
moreover,  there  are  other  indications,  not  a  few,  that  the  writers 
have  attempted  to  keep  apace  of  the  ever  ebbing  waves  of 
Time.  The  book  will  prove  useful  to  many,  and  we  can 
recommend  it  to  the  Profession. 


Employers  and  Employed,  being  (i)  an  Exposition  of  the  Law 
of  Reparation  for  Physical  Injury;  (2)  the  Employers*  Liability 
Act  (1880),  annotated  with  special  reference  to  decisions  in 
England  and  Scotland ;  and  (3)  suggested  Amendments  of  the 
Law  as  to  the  Liability  of  Employers.  With  Appendices  and 
Indices.  By  Walter  Cook  Spens,  Advocate,  Sheriflf-substitute 
for  Lanarkshire;  and  Robert  T.  Younger,  M.A.,  LL.B., 
Advocate.  Glasgow.  James  Maclehose  and  Sons,  Publishers  to 
the  University.     1887. 

The  distance  from  Glasgow  to  London  is  a  long  way  for  a 
law  book  to  travel,  and  comparatively  few  accomplish  the 
journey.  To  have  done  so,  even  though  a  considerable  time 
has  been  taken  in  the  transit,  is  a  piece  of  undeniable  commen- 
dation that  must  weigh  greatly  in  arriving  at  an  estimate  £>{ 
the  value  of  the  book  which  has  performed  the  feat.  The  credit 
of  this  achievement  must  be  given  to  Messrs.  Spens  and 
Younger's  production.  It  is  to  be  found  in  some  at  least  of  the 
libraries  of  the  Inns  of  Court,  and  is  consulted  and  deserves  to 
be  consulted  more  than  most  of  its  competitors. 

As  a  repertory  of  decisions,  Messrs.  Spens  and  Younger*s 
work  is  of  the  greatest  value.  We  believe  that  it  contains 
references  to  more  cases  than  any  other  treatise  going  over 
similar  ground.  It  is  not,  as  most  text-books  now  are,  a  more 
or  less  artistic  stringing  together  of  head  notes  in  a  series,  but 
contains  acute  criticisms  on  many  debatable  points,  and  con- 
tinually forces  on  the  reader  the  observation  that  it  is  the  work 
of  a  capable  and  experienced  practical  man,  with  most 
distinctly,  as  the  phrase  goes,  **  a  head  for  law."  But  bearing 
in  mind  the  undoubted  knowledge  and  capacity  of  the  chief 
author,  and  this  his  work  never  allows  us  wholly  to  lose  sight 
of,  and  applying  a  standard  on  a  level  with  the  faculties  he 
shews  us  that  he  possesses,  we  must,  on  the  whole,  pronounce 
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this  work  a  most  disappointing  and  inartistic  performance.  Its 
practical  value  as  a  treatise  for  the  practitioner  is  a  wholly 
distinct  matter.  For  anyone  with  a  case  to  get  up  we  know  no 
better  book.  All  the  reported  decisions  are  to  be  found  some- 
where between  the  covers — most  of  them  two,  or  even  three 
times  repeated.  For  example,  the  class  of  cases  of  which 
Grant  v.  DrysdaU  is  an  instance,  is  canvassed  three  separate 
times  (pp.  99  et  seq,^  314,  467),  besides  being  twice  noted  in 
its  connection  with  the  Act  at  pp.  109  and  297.  Opinions, 
and  these  most  often  judicious,  are  distinctly  expressed  where 
there  are  no  decided  cases  authoritatively  to  illustrate  the  law, 
and  where  cases  apparently  conflicting  exist,  the  authors  have 
the  rare  merit  of  never  leaving  the  reader  in  doubt  as  to  their 
opinion  of  the  respective  merits  of  the  decisions,  while  cognate 
points  are  illustrated  by  a  mass  of  information  not  often 
collected  in  a  practical  treatise.  Judged,  however,  by  the 
standard  which  Mr.  Spens'  obvious  ability  warrants  us  in 
applying  to  his  work,  it  does  not  take  high  rank ;  indeed,  it 
cannot  be  called  so  much  a  book  as  materials  for  a  book — 
materials  tossed  in  anywhere,  without  order  or  sifting, 
abounding  with  vexatious  repetitions,  and  in  some  cases  being 
mere  magazine  or  newspaper  clippings,  or  if  not  these,  excerpts 
of  neither  higher  authority  nor  value  than  these. 

The  matter  is  distributed  into  five  parts.  The  first  deals  with 
the  liability  of  employers  to  the  public  (pp.  i — 41).  Part  II. 
deals  with  the  Common  Law  Liability  of  Employers  to  their 
Servants.  Part  III.  discusses  the  Law  as  altered  by  the 
Employers'  Liability  Act.  Part  IV.  is  Mr.  Younger*s  individual 
contribution  on  the  same  topic,  and  is  necessarily  largely  a 
repetition.  The  scope  of  Part  V.  is  thus  indicated  by  its  author 
at  p.  338 : — **  I  propose  in  this  section  to  discuss  numerous 
subjects  which  arise  in  connection  with  the  answer  to  the 
following  question :  —  What  altemtions  should  be  made  on 
the  present  law  in  the  light  of  experience  afforded  by  the  working 
of  the  Employers'  Liability  Act?''  There  is  then  an  Appendix, 
and  an  Index,  which,  strangely  enough,  goes  no  further 
than  to  p.  329,  thus  leaving  260  pages  of  the  book 
wholly  un-indexed.  The  same  observation  applies  to  the  Table 
of  Cases.  From  p.  467  to  the  end  of  Part  V.  there  are  repeated 
discussions  of  and  reference  to  cases  which  the  author  must 
have  believed  were  of  importance  and  interest,  yet  no  reference 
to  any  one  of  them  is  in  the  Table  of  Cases.   The  disadvantages 
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of  the  absence  of  Index  are  obvious.     One  we  will  give :  In 
reading  through  Mr.  Spens'  book  we  are  firmly  convinced  that 
we  had  somewhere  therein  come  upon  an  assertion  that  by  the 
law  of  England,  in  this  respect  like  the  law  of  Scotland,  a  man 
could  not  contract  to  exonerate  another  from  the  eflfects  of  such 
person's  negligence.     Armed  with  the  very  contrary  statement  of 
Blackburn,  J.,  in  McCawley  v.  Furmss  Ry.  Co.,  L.R.  8  Q.B.  57, 
we  prepared  to  drag  to   light   the    rash     statement,   and   to 
do  what  we  could  in  the  way  of  confuting  it ;  but  after  a  tedious 
search  we  have  had  to  abandon  our  intention,  though  we  are 
still  unwilling  to  admit  we  have  been  misled  by  a  mere  ignis 
fatuus,  as  we  might  have  been  compelled,  had  there  been  an 
Index  to  decide  between  us.     The  prefatory  note  suggests  that 
Parts  I.  to  III.  are  written  for  non-legal  persons,  that  Part  IV. 
is  for  the  Legal  Profession,  and  that  Part  V.  is  a  contribution 
either  to   Political   Science  or  to    the    material  with  which 
practical  politics  deal.     This  diversity  of  aims  may  account  for, 
though   in  our    opinion    it    certainly    does    not    excuse,  the 
redundancy  and  repetition  of  the  work  before  us.  Had  the  book 
ended   at  p.   266,   and  had   a  few    of    the    additional   cases 
set   out   in   Part   IV.  been   incorporated    in    its   earlier   sec- 
tions, its    practical  value    would   have    been    every    bit    as 
great    as    at    present,    and     the     sphere    of    its     usefulness 
more  than  doubled,  since  the  expense  of  its  production  would 
have  been  lessened  by  more  than  half.     Sheriflf  Spens  may 
but  justly  appraise  the  worth  of  his  conjectures  as  to  what 
should  be  law;    but   the  purchasers  of  Messrs.    Spens  and 
Younger*s  book,  if  they  purchase  on  the  faith  of  the  title  printed 
large  on  its  back,  will  be  justly  aggrieved  when  they  find  that 
one  third  of  the  volume  is  taken  up,  not  merely  with  the  learned 
Sheriffs  juristic  speculations  (these  we  may  believe  they  would 
cheerfully  give  up  their  time  to  enjoy),  but  with  a  re-presentation 
from  Blue  Books  of  very  conflicting  evidence,  not  as  to  the  law, 
but  as  to  how  best  to  change  it,  the  resurrection  of  Employers* 
Liabilities  Bills  now  very  dead  indeed,   and,   worse  still,   the 
reproduction  of  a  circular  of  the  Foreign  Office,  and  the,  in 
most  cases,  very  crude  information  that  it  elicited  from  Her 
Majesty's  representatives  abroad. 

We  have  already,  criticising  the  work  as  a  law  book,  very 
considerably  reduced  the  practical  dimensions  of  Messrs.  Spens 
and  Younger's  book.  Another  complaint  we  have  to  make  to 
the  same  eflfect.     The  quotations  from  Messrs.  Roberts  and 
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Wallace's  treatise  on  the  same  subject  are  much  too  frequent. 
One  instance  of  this  is  at  pp.  244  and  245,  where  two  pages 
almost  are  quotations  from  Messrs.  Wallace  and  Roberts'  book, 
where  Mr.  Spens'  own  conclusion  is  similar,  but,  to  our  mind, 
much  better  expressed.  Generally  speaking,  we  come  across 
an  extract  from  that  book  every  four  or  five  pages.  This  is 
hardly  fair  on  Messrs.  Spens  and  Younger's  part  to  themselves. 
When  they  choose  to  take  the  trouble,  they  express  themselves 
with  at  least  as  much  point  and  precision  as  the  authors  from 
whom  they  prefer  to  borrow  so  copiously ;  and  where  they  differ 
from  the  conclusions  set  out  in  the  English  text  book,  their 
reasoning  is,  in  our  opinion,  in  the  majority  of  cases,  superior 
in  cogency  and  point.  The  only  reason,  then,  apparent,  why 
so  much  of  the  English  book  is  incorporated,  is  that  it  was  too 
much  trouble  for  Messrs.  Spens  and  Younger  to  express  in  their 
own  way  what  was  ready  to  hand,  in  what  must,  to  some  extent, 
be  a  rival  work.  To  the  same  reason  must  be  referred  the  very 
curious  way  in  which  they  deal  with  integral  portions  of  their 
subject.  Their  work  purports  to  be  on  **  The  law  of  Employers 
and  Employed,  as  regards  reparation  for  physical  injury."  And 
they  must  be  assumed  to  have  had  some  intention,  when  they 
published,  to  have  informed  their  readers  what  the  law  was. 
At  p.  316,  however,  we  read :  **The  various  authorities  upon 
the  interpretation  of  Lord  Campbell's  Act,  and  the  Amending 
Act  will  be  found  collected  in  Roberts  and  Wallace,  on  the 
Duty  and  Liability  of  Employers,  3rd  ed.,  p.  407,  et  seq,'*  Again, 
at  p.  320  :  **  As  to  the  method  in  which  time  is  to  be  computed 
under  this  section,  see  Eraser  on  Master  and  Servant,  3rd  ed.'* 
For  the  practising  lawyers  who  consult  the  work,  this  mode  of 
broadening  their  acquaintance  with  authorities  may  be  of  the 
greatest  benefit  to  them  intellectually ;  but  its  eflfect  on  their 
patience  and  temper  is  likely  to  be  the  reverse  of  beneficial. 
We  appeal  to  the  learned  authors  of  this  treatise  to  confess 
what  their  feelings  would  be  if,  in  the  stress  of  practice,  they 
took  down  a  work  to  establish  them  on  some  point  pressing 
for  a  certain  reply,  and  were  to  find  (supposing  the  point  to  be 
one  of  marriage  law),  on  referring  to  the  title  **  Husband  "  in 
the  Index,  merely  "  see  Wife ;  "  turning  to  the  title  "  Wife," 
*•  see  Marriage  ;  "  and  at  "  Marriage  "  to  be  met  with  **  consult 
Matrimonial  Relation ;  '*  and  at  length,  when  they  hoped  to 
have  got  home,  on  turning  to  the  text  to  be  met  with  ••  consult 
Macqueen   on   Husband  and  Wife,'*  a  work  possibly  not   in 
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their  private  library.  Treatment  not  dissimilar  from  this  is 
what  they  inflict  on  every  legal  reader  who  consults  them  as 
specialists  on  their  speciality.  Thus  at  p.  322,  **  The  effect 
of  this  section,  as  regards  removal  of  actions  in  England, 
is  commented  on  in  Roberts  and  Wallace  upon  the  Duty 
and  Liability  of  Employers,  p.  328  ei  seq.,  and  the  rules 
made  under  sub-section  3  will  be  found  set  forth  in 
Appendix  E,  and  commented  on  at  p.  335  et  seq,  of  the  same 
work.'*  At  p.  294  there  is  a  similar  paragraph,  but  there  a 
reason— possibly  not  a  good  one — is  given  for  the  reference  to 
another  text-writer.  The  passages  we  have  taken  give 
perhaps  the  worst  samples  we  have  found  of  the  fault  to 
which  we  wish  to  call  attention  ;  but  they  are  merely  a  sample. 
The  same  fault  runs  through  the  whole  book  after,  perhaps,  the 
first  fifty  pages.  This  is  not  book-writing.  It  is  no  more 
than  collecting  the  materials  for  a  book.  For  which  of  the 
classes  for  whom  Messrs.  Spens  and  Younger  write  their 
book  is  this  method  intended  ?  Clearly  not  for  the 
intelligent  employer,  whose  intelligence  is  very  unlikely 
to  hamper  itself  even  with  the  admirable  works  of  Lord 
Eraser;  nor  yet  for  the  legislators,  who  are  to  diet  on 
Part  V.  For  whom  this  is  the  treatment  meted  out  a 
reference  to  the  passages  indicated  in  the  Table  of  Cases 
against  Wehlin  v.  Ballard  and  Thomas  v.  QuarUrmainc  may  shew. 
In  the  Index,  we  remark,  the  maxim  Volenti  non  fit  injuria  is 
most  conspicuous  by  its  absence.  Again,  in  the  treatment  of 
the  legal  principle,  Mr.  Spens,  the  lawyer,  shews  a  distaste  for 
what  we  have  heard  called  "  Second  Division  Law,**  but  Mr. 
Spens,  the  philosophic  jurist,  is  of  opinion  that  if  a  working  man 
is  hurt,  his  master  should  pay  for  his  being  hurt.  One  passage 
of  the  book  with  reference  to  this  point  is  delicious.  After 
examining  (pp.  97-104,  and  again  at  p.  467,  such  is  the 
distracting  character  of  the  book)  the  decisions  in  McGu  v. 
Eglinton  Iron  Co.,  and  the  rest,  he  says,  at  p.  468 :  "  English 
authority  is  clearly  in  favour  of  the  view  taken  by  the  First 
Division.  See  cases  referred  to  antCy  p.  94.**  Incidentally  we 
again  call  attention  to  the  inconvenience  of  the  method  adopted 
by  Sheriff  Spens  of  discussing  in  the  first  pages  of  his  book  and 
ruminating  on  the  discussion  in  the  last.  He  continues  :  **  The 
state  of  matters  then  is  that  in  England  the  law  is  that  laid 
down  by  the  First  Division.  In  Scotland  there  is  a  conflict  of 
authority.     It  is  desirable  in  any  view  that  the  conflict  should 
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in  some  way  or  other  be  put  an  end  to.  But,  as  previously 
indicated,  I  am  very  distinctly  of  opinion  that,  while  the  weight 
of  legal  authority  is  against  the  position  taken  up  by  the  Second 
Division,  their  view  is  certainly  that  which  commends  itself 
to  equity.*' 

We  may  be  permitted  to  express  our  hope  that  the  learned 
Sheriflf  will  confine  his  notions  of  Equity  to  his  writings,  and 
not  allow  them  to  pass  into  his  judgments. 


The  Ottoman  Penal  Code.  Translated  from  the  French  Text 
by  C.  G.  Walpole,  M.A.,  Barrister-at-Law,  President  of  the 
District  Court  of  Larnaca,  Cyprus.  W.  Clowes  and  Sons, 
Lim.     1888. 

Mr.  Walpole,  who  is  known  to  our  readers  by  his  Rubric  of 
the  Common  Lauf,  has  employed  his  spare  moments  in  turning  to 
account  his  Judicial  acquaintance  with  that  "  very  workable 
piece  of  Legislation,"  as  he  calls  it,  the  Ottoman  Penal  Code 
of  A.H.  1274.  This  Code  is  not  an  original  product  of  the  Ottoman 
mind,  but  partly  a  translation,  and  partly  an  adaptation,  of  the 
Code  P6nal,  Napoleon's  own  adaptation  of  the  Roman  Law  to 
the  needs  of  the  France  of  his  day.  Thus  the  aspect  of  the 
Code  itself  is  about  as  piebald  as  is  that  of  the  Courts  which 
administer  it  in  Cyprus.  It  is  administered  in  Courts  which 
were,  as  Mr.  Walpole  tells  us,  "reorganized"  in  1883,  five  years 
after  the  commencement  of  the  British  Occupation,  **  by  the 
introduction  of  English  blood  into  the  constitution  of  the 
Courts.**  It  is  probable  that  this  reorganisation  will  require 
something  more  than  the  mere  introduction,  valuable  as  that 
may  be,  of  **  English  blood,"  chiefly,  it  may  be  presumed,  into 
the  Presidential  seats  of  Justice.  The  Osmanli  and  the 
Greek  are  spoken  of  as  giving  their  •*  assistance "  to  the 
Englishman. 

There  are  some  striking  passages  in  the  Code  bearing  upon 
various  offences  which  have,  unfortunately,  for  ages  been  the 
bane  of  Eastern  Palaces  and  Courts  of  Law,  viz.,  Bribery  and 
Perjury. 

There  is  also  a  chapter  on  "  Acts  of  violence  and  ill-treat- 
ment committed  by  public  officers  against  private  persons.'* 
It  would  be  curious  to' hear  what  an  Armenian  would  have  to 
say  on  the  faithful  observance  of   the  provisions  of  the  Code 
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under  that  section,  and  the  same  may  be  said  of  the  section 
dealing  with  **  oflfsnces  against  internal  security/'  which 
probably  has  been  held  not  to  apply  to  Kurds  and  other  such 
**  armed  bands."  Of  course,  there  are  no  Kurds  in  Cyprus, 
and  the  English  Judges  have  probably  shewn  their  Osmanli 
and  Greek  colleagues  that  they  intend  to  put  the  Law  in  force 
against  any  persons  who  might  have  a  tendency  towards 
brigandage. 

It  would  be  interesting  to  know  whether  the  British 
Administrators  of  the  Government  of  Cyprus  have  **  set  apart  ** 
any  **  fortresses  '*  for  the  reception  of  persons  sentenced  to  hard 
labour  for  life,  or  to  simple  "  incarceration  *'  for  life.  And  it 
would  be  no  less  interesting  to  know,  what  Mr.  Walpole  could 
doubtless  have  told  us,  in  what  manner  the  **  public  exposal'* 
of  the  persons  so  sentenced  is  carried  out.  The  words  rather 
remind  us  of  the  olden  Pillory,  and  as  that  has  gone  out  of 
fashion  in  England,  the  newly  introduced  "  English  blood  "  may 
find  itself  a  little  puzzled  how  to  act  in  this  matter.  On  these 
and  other  points,  we  should  have  been  glad  to  have  been  en- 
lightened by  Mr.  Walpole.  His  throwing  no  light  upon  them 
seems  to  suggest,  either  that  the  British  Administration  of 
Cyprus  would  not  like  it  to  be  known  here  how  they  carry  out 
such  provisions  of  the  Ottoman  Code,  or  that  they  have  felt 
themselves  at  a  loss  how  to  carry  them  out,  and  do  not  want 
to  own  to  it.  The  problem  how  to  administer  a  country  as 
the  tributary  of  another  State  which  is  still  necessarily  Lord 
of  the  Soil,  is  undoubtedly  one  of  great  difl&culty,  and  we 
ought  to  know  how  near  it  seems  to  be  to  a  satisfactory  solution. 
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I.— CRIMES  AND  PUNISHMENTS, 
XL — Punishments. 

TTAVING,  in  the  last  number  of  the  Law  Magazine  and 
•*"-'-  Review,  treated  of  Crimes  as  fully  as  possible,  I  have 
now  to  consider  the  great  problem  of  Punishments.  In 
following  out  this  plan,  I  propose  to  consider — i.  What 
punishment  is ;  2.  The  end  of  punishment ;  3,  The 
measure  of  punishment;  4.  The  right  of  punishment; 
5.  The  various  kinds  of  punishment ;  6.  The  necessity  for 
a  Supreme  Criminal  Court  of  Appeal ;  7.  Pardon  by  the 
Royal  Prerogative ;  and,  8.  Some  reforms  required  in  our 
Criminal  Laws. 

I.  What  is  Punishment  ?  It  is  not  easily  defined.  But 
Dr.  Johnson  explains  it  *'as  any  infliction  of  pain,  in 
vengeance  of  a  crime.'*  Blackstone,  regarding  the  end  of 
punishment  as  expiation  for  crime,  defined  it  as  "  evil,  or 
inconvenience  consequent  upon  crimesand  misdemeanours." 
Both  Blackstone  and  Bentham  held  that  the  injury  to  society 
was  the  quality  in  an  offence  by  which  to  determine  the 
quality  of  the  punishment.  Immorality  by  itself  is  not  suffi- 
cient to  render  an  act  punishable.  To  make  immorality 
punishable,  it  must  be  so  declared  by  the  law  of  the  land. 
But,  although  a  law  declared  such  and  such  an  act  as  an 
offence  in  the  eye  of  the  law,  something  more  is  required  to 
make  it  effectual.  The  necessity  for  the  adoption  of  means  to 
enfofce  the  law,  j\nd  ^o  maj^e  it  obeyed,  is  the  justification, 
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or  essential  basis,  of  punishment.  Punishment  is  itself  an 
evil;  but  is  a  necessary  evil.  What,  then,  is  the  true 
nature  of  punishment  ?  I  have  already  shewn  that  it 
is  neither  vengeance  nor  reparation,  and  that  it  is  not, 
according  to  Plato,  Grotius,  and  Selden,  merely  a  remedy 
for  the  evil  done  by  the  wrong-doer.  What,  then,  is  it  ? 
It  is  the  means  adopted  for  the  reclamation  of  the  offender, 
and  for  the  protection  of  society  against  the  perpetration  of 
certain  acts  held  to  be  injurious  to  the  State.  This  is,  I 
believe,  the  usual  and  true  doctrine  of  punishment  now 
held  by  Criminal  Jurists.  Punishment,  then,  should  aim  at 
the  reparation  of  the  evil  done,  and  repression  of  the 
offender  against  the  perpetration  of  present  or  future  wrong- 
doing. Its  influence,  by  way  of  example,  on  others  ought 
not  to  determine  its  character,  or  its  degree  as  regards  the 
offender  himself,  who  ought  to  be  punished  for  his  own 
actions,  and  not  for  those  of  other  persons. 

In  the  order  of  historical  development,  punishment  is 
vengeance,then  a  means  of  legitimate  defence,  then  expiation, 
then  a  demand  of  social  utility,  and  finally  a  reparation  and 
a  social  necessity  combined.  Bentham's  great  principle, 
*'  Toute  peine  est  bonne  pourceld  seul  qu'elle  est  utile,**  confounds 
the  end  and  nature  of  punishment,  and  leads  to  unjust  and 
cruel  results,  and  the  principles  of  Plato  and  Kant  appear 
to  do  the  same  thing :  Thus,  reparation  leads  to  the  lex 
talionis ;  absolute  justice  to  punishments  inconsistent 
with  social  utility ;  and  expiation  to  the  personal  amend- 
ment of  the  offender.  Finally,  the  moral  wrong  is 
satisfied  by  reparation  of  the  interests  injured,  and 
the  social  wrong  by  the  repression  of  the  offender.  By 
combining  all  the  ends  of  punishment,  we  shall  arrive 
at  the  general  end  of  all  punishments — namely,  the 
social  good  by  the  performance  of  duty — and  thus  obtain  a 
criterion  by  which  to  judge  whether  a  punishment  is  good  or 
bad,  just  or  unjust.     To  know   whether  a  punishment   i§ 
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good  or  bad,  we  have  to  consider  how  far  it  possesses  the 
two  essential  elements  of  reparation  and  repression. 

2.  The  End  of  Punishment, — With  Bentham  I  hold 
that  the  principal  end  of  punishment  is  to  prevent  the 
same  offences;  and  that,  inasmuch  as  there  are  various 
classes  of  offences,  there  should  be  various  classes 
of  punishments.  In  all  punishments,  the  aim  of  the 
Legislator  and  the  Judge  should  be  to  make  or  induce  all, 
whether  offenders  or  not,  to  see  and  approve  better  things, 
and  not  to  follow  worse  than  all  are  naturally,  or  by  habit, 
inclined  to  do.  The  chief  aim  of  both  of  them  should  be  to 
turn  the  heart  from  dangerous  courses,  and  direct  the  in- 
clination to  the  pleasures  which  are  most  agreeable  to  the 
public  interest,  and  to  draw  the  mind  away  from  the  bar- 
barous habits  of  indolence,  theft,  and  private  vengeance  to 
the  civilised  habits  of  industry,  security,  and  public  justice. 
Observe  that  punishment  is  merely  the  legal  means  of  enforc- 
ing certain  civil  rights:  For  example,  the  punishment  of 
death  is  the  extreme  punishment  inflicted  on  an  offender 
who  deprives  another  person  of  life.  Punishment  is  inflicted 
on  a  person  on  account  of  some  act  that  appears  to  have  been 
done  or  omitted  to  be  done.  It  is  quite  different  from 
vengeance,  antipathy,  self-defence,  or  self-preservation.  In 
the  English  language,  punishment  designates  not  only  the 
result  of  an  act,  but  the  cause  of  an  act,  i.^.,  the  French 
peine  as  well  as  punition, 

Paley  also  holds  that  the  proper  end  of  human  punish- 
ment is  not  the  satisfaction  of  justice,  but  the  prevention 
of  crime.  I  do  not  agree  with  Paley  that  fear  least 
the  escape  of  criminals  should  encourage  criminals, 
or  others,  by  their  example,  to  commit  damage  or 
different  crimes,  is  the  sole  consideration  which  authorises 
the  infliction  of  punishment  by  human  laws.  His 
reason  for  the  former  severity  of  punishment  in  sheep  and 
bors§    stealing — i^e.,   from    the   facility   of   such  theft — is 
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absurd.  As  a  general  rule,  and  however  imperfectly  men 
can  approach  the  Divine  perfection  of  wisdom,  we  should 
imitate  the  justice  of  God  in  the  gradation  of  punishment, 
and  inflict  punishment  as  nearly  as  we  can  in  propor- 
tion to  the  guilt  of  the  offender.  We  never  can  reach 
the  absolute  and  perfect  justice  of  God  in  dealing 
with  offenders ;  but  there  is  no  reason  why  we  should  not  do 
our  best  to  approach  Divine  justice  as  far  as  possible.  As 
human  government  must  be  established  on  the  basis  of  the 
suppression  of  crimes,  we  are  entitled  to  punish  offenders, 
whether  the  punishments  inflicted  prevent,  or  do  not  prevent 
crimes. 

Two  of  the  chief  ends  of  punishment  are  undoubtedly 
the  amendment  of  the  offender,  and  the  example  to 
others  against  offending  in  the  like  manner.  But,  says 
Paley,  in  the  reformation  of  criminals  little  has  ever  been 
effected,  and  little,  he  fears,  is  practicable.  With  this 
statement  I  entirely  agree,  and  am  of  opinion  that  the 
great  aim  of  criminal  reformers  should  be  to  prevent  crimes 
rather  than  to  reform  habitual  criminals,  and  to  look  to  an 
improved  rising  generation,  rather  than  to  a  reformed 
present  generation,  for  an  improvement  of  our  social  condi- 
tion as  regards  crime. 

Locke,  Book  II.,  c.  2,  holds  that  man  is  determined  by 
the  greatest  apparent  good.  He  is  right  in  so  holding ;  but 
unfortunately  this  apparent  good  is  often  real  evil.  Properly 
to  operate  on  the  human  will  towards  good,  and  against  evil, 
is  the  great  aim  of  the  Legislator  in  regard  to  punishment. 
The  general  prevention  of  wrong-doing  is,  in  fact,  the  real 
justification  for  public  punishment.  If  an  offence  is  an 
isolated  fact,  and  will  not  again  occur,  punishment  is  useless 
to  all  intents  and  purposes,  except  as  regards  the  offender. 
Inasmuch  as  punishment  is  an  evil  in  itself,  it  ought  not  to 
be  brought  into  operation,  unless  in  so  far  as  it  will  prevent 
greater  evil.     Hence,  Bentham  asserts,  and  rightly  asserts. 
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that  "a  punishment  is  needless  where  the  purpose  of  putting 
an  end  to  the  practice  may  be  attained  as  effectually  at  a 
cheaper  rate,  by  instruction,  for  instance,  as  well  as  by 
terror;  by  influencing  the  understanding  as  well  as  by 
exercising  an  immediate  influence  on  the  will." 

The  end  of  punishment,  therefore,  is  neither  to  torment 
sensible  beings,  nor  to  undo  a  crime  already  committed,  nor 
yet  to  recall  the  past  or  reverse  the  crime.  It  is  to  punish 
the  criminal  for  doing  some  injury  to  society,  to  repair  the 
wrong  done  to  society  or  to  a  private  individual,  and  to 
amend  his  life  for  the  future,  and,  by  his  example,  to 
prevent  others  from  committing  the  like  offence.  But  the 
chief  end  of  punishment  is  to  punish  the  criminal  by  pre- 
venting him  from  doing  the  like  again  ;  and  that  by  means 
of  fines,  imprisonment,  hard  labour,  moral  and  physical 
treatment,  and  new  habits  formed.  The  infliction  of  pain, 
for  its  own  sake,  is  now  condemned  by  all  enlightened 
governments,  statesmen,  politicians,  publicists,  and  philan- 
thropists.  Where  the  laws  have  clearly  declared  what  are 
crimes,  and  a  crime  is  charged  against  the  prisoner,  the  Judge 
should  be  neither  impatient  nor  timid — impatient  to  listen 
to  all  that  can  properly  be  said  for  or  against  the  prisoner 
— timid  to  act  on  the  laws  which  are  laid  down  for  his 
guidance.  We  are  told  that  the  political  ends  of  punishment 
are  to  terrify  an  offender,  and  be  an  example  to  others.  I 
deny  that  the  State  has  any  right  whatever  to  inflict  any 
punishment  on  an  offender  in  order  to  be  an  example  to 
others.  By  the  terms  of  the  Great  Charter,  it  is  declared  : 
"  Nullus  liber  homo  amercUtur  pro  parvo  delicto^  nisi  secundum 
modum  delicti;  nee  pro  magno  delicto^  nisi  secundum 
magniiudinem  delicti.''  As  all  men  in  England  are  now 
free,  this  grand  and  righteous  principle  applies  to  every 
citizen  of  England. 

3.  The  Measure  of  Punishment. — What  punishment  ought 
to  be  inflicted,  in  each  case,  depends  on  the  nature  of 
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the  offence  and  the  character  of  the  offender ;  that  is 
to  say,  (i)  on  the  heinousness  or  malignity  of  the 
offence  against  the  public,  and  (2)  on  the  heinousness 
or  malignity  of  the  offender.  Beyond  all  question, 
theft,  burglary  and  murder  are  essentially  different 
in  their  nature,  and  should  have  different  punish- 
ments attached  to  them  by  the  State.  So  are  fraud, 
perjury,  forgery,  and  wilful  fire-raising,  and  these  also 
should  be  differently  dealt  with.  History  shews  that,  in  a 
rude  and  barbarous  state  of  society,  corporeal  punishment 
and  death  were  almost  the  only  punishments  which  existed, 
and  that  no  attempts  were  made  to  graduate  punishment 
to  crime. 

It  is  absolutely  impossible  to  proportion  the  punishment 
to  the  crime;  for  the  same  nominal  punishment  is  not  the 
same  real  punishment  in  every  case  of  the  same  nominal 
crime.  A  fine  which  may  be  nothing  to  one  person  may  be 
ruin  to  another;  and  imprisonment,  which  to  one  may  be 
no  punishment  at  all,  may  be  the  most  poignant  punishment 
to  another.  An  imprisonment  which  would  be  nothing  to  a 
healthy  young  man  might  be  death  to  a  delicate  old  man. 
In  punishment,  considerable  latitude  ought  to  be  given  to 
the  Judge.  According  to  the  circumstances  of  an  offender, 
as  regards  condition,  position,  age,  and  sex,  the  same 
nominal  punishment  will  be  veiy  different  from  the  real 
punishment.  All  modern  civilised  countries  have  long  ago 
abandoned  the  old  and  barbarous,  and  yet  not  unnatural, 
law  of  retaliation  as  unjust,  harsh  and  cruel.  The  law  of 
retaliation  is  very  common  in  all  early  legislation — for 
example,  a  tooth  for  a  tooth,  a  hand  for  a  hand,  a  foot  for  a 
foot,  a  wound  for  a  wound. — Vide  Wilkins'  Laws  of  the  Anglo- 
Saxons,  p.  30,  Article  30.  If  it  were  applicable  in  all  cases, 
as  it  certainly  is  not,  the  criminal  labours  of  the  Legislator 
would  be  greatly  simplified ;  for,  then,  all  that  the  Legislator 
would  require  to  do  would  be  to  pass  a  law  that  every  offender 
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should  suffer  an  evil  similar  to  that  which  he  had  inflicted. 
In  many  cases  it  is  inapplicable,  e.g,,  in  offences  against  the 
State,  and  other  grave  offences.  Mahomet  found  the  Law  of 
Retaliation  amongst  the  Arabians,  and  he  adopted  it ;  but  he 
was  no  great  legislator.  Whatever  the  punishment,  it  is  of 
vital  importance  that  it  should  be  definite,  prompt,  and 
inevitable. 

If  we  are  entitled  to  imprison  offenders,  we  are  also 
entitled  to  regulate  their  diet  and  mode  of  life  in  prison,  and 
to  combine  prisoners  in  groups,  or  separate  them  from  each 
other  by  solitary  confinement.  Separation  by  solitary 
confinement  may  be,  and  is,  a  highly  useful,  and  sometimes 
necessary  form  of  punishment.  But  it  is  one  which  ought 
not  to  be  made  general.  Too  much  of  it  will  overthrow  the 
powers  of  the  mind,  and  produce  incurable  melancholy,  and 
madness.  The  most  perfect  form  of  punishment  is  that 
which  resembles  family  punishment,*.^.,  in  which  the  offender 
is  brought  to  a  sincere  acknowledgment  of  the  evil  he  has 
done,  and  also  of  the  justice  of  his  sentence.  On  the  other 
hand,  no  form  of  imprisonment  is  worse  than  promiscuous 
imprisonment,  where  the  motives  to  crime  are  strengthened, 
the  restraints  on  crime  are  diminished,  and  the  skill  in  the 
perpetratioji  of  crime  is  increased.  Of  all  forms  of 
imprisonment,  that  which  is  combined  with  useful  labour  is 
the  best ;  for  it  is  economical  and  reformative.  If  it  does 
not  pull  up  the  seeds  of  corruption  by  the  roots,  it 
checks  their  growth,  and  tends  to  implant  newer,  better,  and 
healthier  principles  in  the  heart  than  existed  before.  It  also 
reduces  rapacity  and  sloth  to  a  minimum.  It  was  once 
unpopular  in  England.  It  is  not  so  now,  and  does  not 
deserve  to  be  so. 

Penal  justice  is  not  adverse  to  human  happiness.  It  is, 
or  it  should  be,  in  conformity  to  it.  Some  men  condemn 
certain  modes  of  punishment,  e.g.y  imprisonment  accom- 
panied  with   penal  labour,  as  a  violation  of  the  natural 
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rights  of  man.  None,  say  they,  should  .be  reduced  to  a 
state  of  slavery.  No  doubt,  all  punishment  is  an 
infringement  of  liberty ;  and  no  one  submits  to  it  except 
under  compulsion.  But,  then,  if  the  objections  of  such 
men  are  well  founded,  it  would  follow,  says  Bent  ham, 
**that  liberty  ought  to  be  left  to  those  who  abuse  it,  and 
that  the  liberty  of  malefactors  is  an  essential  part  of  the 
liberty  of  honest  men.*'  As  a  general  rule,  no  harsh, 
cruel,  and  unnecessary  punishment  ought  to  be  inflicted  on 
an  offender,  and  the  road  to  an  honest  life  should  be  made 
as  wide  as  is  consistent  with  the  general  interests  of  society. 
No  criminal  ought  to  be  made  to  feel  when  he  goes  into,  or 
departs  from,  prison  that  hope  must  be  left  behind  him ;  or, 
in  the  words  of  Dante,  in  describing  Tartarus, 

**  Lasciate  ogni  speranza,  voi  cVentraUy^ ' 

but  that  his  future  life  may  be  onward  and  upward  towards 
Elysium,  and  the  Mansions  of  the  blessed.  The  pleasures  of 
hope  are  a  modification  of  joy ;  and  all  should  be  encouraged 
to  work  for  the  rewards  of  labour  in  art,  literature  and 
science.  Fear  is  a  miserable  instrument  of  government, 
and  is  never  more  than  temporarily  effective.  To  all 
persons  the  forfeiture  of  a  good  reputation  by  crime  is  a 
serious  loss.  It  has  often  a  direct  pecuniary  value,  as  well 
as  many  important  personal  consequences  connected  with 
the  loss  of  friends  and  acquaintances,  and  even  with  the 
means  of  gaining  an  honest  livelihood. 

In  all  barbarous  ages,  the  treatment  of  offenders  has 
always  been  harsh,  and  cruel  and  unjust ;  and  men  and 
women,  the  guilty  and  the  innocent,  have  been  obliged  to 
pass  through  ordeals,  and  endure  tortures  which,  although 
inflicted  under  the  mask  of  Justice,  were  mockeries 
of  Justice,  and  were  little  less  than  atrocious  and 
abominable  crimes :  For  example,  criminals,  in  olden 
times,  and   not   so  long  ago,  were   left   in    their  prisons 
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to  be  supplied  with  the  bare  necessaries  of  life  by  the 
benevolent,  or,  if  not  so  supplied,  to  die  by  starvation. 
Very  severe  punishments  do  not  diminish  crime.  When 
death  is  inflicted,  no  cruelty  should  accompany  the 
punishment.  "All  beyond  simple  death,"  said  Montaigne, 
"  appears  to  me  to  be  cruelty ;  *'  and  so  it  does  to 
me.  The  Constituent  Assembly  of  France,  in  1789, 
abolished  all  tortures  in  punishments;  and  the  Code  Napoleon 
prescribed  beheading  as  the  death  punishment  in  France. 
The  infliction  of  cruel  or  of  infamous  punishments  is  apt 
to  recoil  on  those  who  inflict  them. 

For  punishments  to  be  just,  they  must  be  necessary.  To 
produce  good  makes  not  a  punishment  just.  I  do  not  admit 
the  possibility  of  injustice  being  useful.  Further,  legislators 
should  punish  the  act,  and  not  the  bare  intention ;  for  the  will 
is  entirely  out  of  the  power  of  human  laws.  Legislation 
should  always  try  to  equalise  the  punishment  to  the  crime ; 
for  when  a  severe  punishment  is  inflicted  on  a  petty  crime, 
moral  distinctions  in  men's  minds  vanish,  and  indignation 
against  the  laws  and  pity  for  the  criminal  naturally  spring 
up  in  the  mind.  Reason  should  predominate  over  authority, 
and  determine  the  origin  and  extent  of  the  submission  to  be 
conceded  to  authority. 

Thorrilon  divides  all  punishments  into  three  classes  4 
namely,  capital,  involving  actual  death  ;  afiBictive,  meaning 
civil  death,  or  perpetual  imprisonment ;  and  correctional, 
with  the  view  to  the  improvement  and  amendment  of  the 
criminal.  While  he  denies  that  we  have  a  right  to  inflict 
actual  death  for  any  crime,  he  holds  that  we  have  a  right  to 
defend  ourselves  from  habitual  criminals,  in  the  interests  of 
general  society.  Almost  no  one  denies  that,  in  the  public 
interest,  we  have  the  right  to  inflict  correctional  punish- 
ments. These  are  meant  to  assure,  but  seldom  effect, 
the  reformation  of  the  criminal,  and  his  return  to 
the  public  and  private  paths  and  practice  of  virtue.     If, 
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at  the  very  least,  we  had  not  such  rights  of  civil  death 
and  correctional  punishment,  society  would  be  impossible. 

I  must  now  proceed  to  enunciate  the  accessory 
qualities  which  every  punishment,  independently  of  the 
elements  which  compose  it,  ought  to  have.  It  should 
be — (i)  proportionate  to  the  offence ;  (2)  personal  and 
moral ;  (3)  equal  and  real ;  (4)  reformative  and  exemplary ; 
and  (5)  remissible  or  reparable.  These  qualities  are  con- 
sidered and  developed  at  considerable  length  by  Boresco, 
whose  interesting  and  able  exposition  should  be  consulted 
by  every  student  of  Criminal  Jurisprudence.  I  must 
here  content  myself  with  one  or  two  observations  on 
each  head. 

(i.)  If  punishment  is  not  proportioned  to  the  wrong,  the 
offender  rightly  thinks  he  is  unjustly  dealt  with,  and 
impartial  observers  are  apt*  to  take  the  same  view.  The 
Legislator  must  determine  certain  classes  of  crimes,  and 
affix  punishments  to  them,  more  or  less,  and  leave  the 
Judge  a  considerable  latitude  between  the  maximum  and 
minimum  punishment. 

(2.)  Unless  punishments  are  personal,  the  wrong  people 
— that  is  to  say,  innocent  people — are  punished.  Man 
is  a  social  being;  and  his  acts,  good  and  bad,  affect 
other  people.  Thus,  when  an  offender  is  punished,  his  help 
and  the  fruits  of  his  labour  are  taken  away  from  his 
family,  or  dependents.  This  effect  is  inevitable.  But  we 
ought  not  deliberately  to  enlarge  its  scope.  Moreover,  the 
law,  by  its  punishments,  ought  to  ameliorate  men — make 
them  morally  better  than  before  ;  and  also  have  their  good 
for  its  end — e.g.,  the  extirpation  of  bad  or  despicable  senti- 
ments, and  the  implanting  of  good  and  noble  sentiments. 
Hence,  beating,  infamous  marks,  and  tortures,  which 
tend  to  degrade  men,  ought,  as  a  general  rule,  to 
be  avoided  in  punishment.  These  corporeal  punishments 
harden  the  heart,  brutalise  the  reason,  and  accustom  the 
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public  to  barbarous  and  sanguinary  sights.  Still,  their  effect 
on  young  people  is  not  the  same  as  on  grown  up  men  and 
women ;  and  they  may  be  advantageously  inflicted  on  the 
former  when  they  ought  not  to  be  so  on  the  latter.  When  they 
are  to  be  inflicted  on  young  people,  they  should,  as  much 
as  possible,  be  inflicted  by  their  parents  or  guardians.  The 
parental  rule  can  often  with  advantage  be  imitated  by  the 
Legislator.  Again,  I  hold,  in  opposition  to  Paley,  that 
severity  increases  crime.  In  general,  laws  form  men's 
opinions  and  habits.  Take,  for  example,  Athens  and 
Sparta.  Their  inhabitants  were  moulded  by  the  laws  of 
Lycurgus  and  Solon.  Again,  take  Rome  under  its  ancient 
Kings,  its  Republic,  and  its  Emperors.  It  displays  entirely 
dififerent  characteristics  in  those  three  different  stages  of 
its  history.  Every  crime  ought  to  be  punished ;  but  not  in 
such  a  way  as  to  inspire  horror  and  disgust. 

(3.)  Every  punishment  should  be  equal  to  all — that  is,  it 
should  be  applicable  in  the  same  manner  to  all  men,  without 
distinction  of  rank  or  position.  The  Penal  Law  ought  to 
recognise  no  social  distinction.  This  equality  does  not 
exclude  considerations  of  age,  sex,  and  social  position, 
which  often  justly  have  an  influence  in  the  infliction  of 
punishment.  There  may  even  be  severity  towards  a 
class,  or  person,  arising  out  of  excessive  culpability.  But 
this  severity  is  not  inequality  of  punishment.  Still, 
from  a  moral  point  of  view,  equality  of  punishment, 
as  I  have  stated,  is  impossible ;  because  sensi- 
bility to  pain  varies  indefinitely  in  individuals;  and 
every  man  feels  differently  the  privations  or  sufferings  which 
the  law  inflicts  on  him.  Nay  more,  strong  fanaticism, 
political  or  religious,  may  enable  a  man  to  despise  the 
severest  punishments  which  can  be  inflicted  by  man  on  his 
brother  man.  Again,  punishments  should  be  real  and  not 
illusory,  and  should  attach  to  the  person  or  property  of  the 
offender,  and  not  to  that  of  other  people. 
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(4.)  Every  punishment  ought  to  tend  to  the  reformation 
of  the  offender.  If  it  does  not  improve  him,  it  is,  so  far, 
ineffective.  By  habits  of  labour,  and  professional  or  indus- 
trial instruction,  the  offender  may  gain  the  means  of  an 
honest  livelihood.  Poverty,  ignorance,  and  drunkenness 
are  the  three  greatest  and  most  prolific  sources  of  crime. 
When  the  crimes  or  offences  of  a  delinquent  do  not 
display  moral  perversity,  the  Legislator  ought  not  to  impose 
reformatory  punishment  on  an  offender  against  the  laws. 
Such  crimes  ought  to  be  punished  in  an  exceptional 
manner ;  and  are  so  treated  in  France.  Again,  so  far  as 
punishments  are  exemplary,  they  should  be  so  by  warning 
all  citizens  that  they  would  be  punished  similarly  to  the 
offender  for  similar  offences.  For  punishments  to  be 
exemplary,  they  must  be  inflicted  in  public,  or  known  to  be 
inflicted.  Perhaps,  the  imagination  is  more  effective  in 
teaching,  by  way  of  example,  than  by  the  spectacle  of  actual 
punishment  before  our  eyes.  Certainly,  the  punishment  of 
death  in  private  has  not  deprived  capital  punishment  of 
any  of  its  terrors.  Simple  atrocity  is,  on  the  other  hand, 
not  effective  by  way  of  example. 

(5.)  Unless  a  punishment  is  remissible,  or  reparable,  there 
is  grave  danger  of  injustice.  Truth  is  relative.  Humanum 
est  crrare.  That  capital  punishment  is  irremissible  is  the 
strongest  argument  which  can  be  adduced  for  its  abolition. 
When  the  vital  spark  is  extinguished,  no  subsequent  proof 
of  innocence  is  of  any  avail  in  this  world. 

As  a  general  rule,  all  corporeal,  degrading,  and  irre- 
missible punishments  should  be  abolished  as  much  as 
possible.  All  barbarous  spectacles  degrade  and  deprave 
humanity ;  and  capital  punishment,  if  not  abolished,  should 
be  restricted  to  the  narrowest  limits  consistent  with  the  ends 
of  Justice  and  the  existence  of  human  society.  A  public 
execution  is  a  solemn  tragedy,  whether  performed  in 
public,    in    presence    of    an     assembled    crowd,     or    in 
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private,  in  presence  of  the  prison  officials.  It  is  a  tragedy* 
full  of  pathos,  and  almost  sublime  in  the  grandeur  of 
its  object.  To  take  away  the  life  of  a  human  being  is  a 
grave  and  serious  responsibility,  and  ought  not  to  be  done 
without  the  utmost  care  to  exclude  the  danger  of  permanent 
and  irretrievable  injustice.  True,  the  Quakers  and  some 
great  philosophers  hold  that  the  punishment  of  death  is 
unlawful.  But  what  do  they  mean  by  unlawful?  They 
must  mean  morally  unlawful.  Unlawful  properly  means 
contrary  to  the  law  of  the  land  ;  and  what  is  conformable 
to  the  law  of  the  land  cannot  be  unlawful.  Nay  more, 
neither  the  Old  nor  the  New  Testament,  nor  any  principle 
of  morality  or  justice  lays  down  a  Divine  law  that  the  punish- 
ment by  death  is  unlawful.  Men  generally  prefer  any  punish- 
ment to  death,  and  consider  it  a  mitigation  ;  and  yet  penal 
death  is  often  less  painful  than  natural  death.  Why  is  this  ? 
Is  it  because  of  the  fear  of  the  anger  of  an  outraged  God  and 
Father  ?  By  some  criminals  death  is  preferred  to  all  other 
punishments.  At  a  later  stage,  I  shall  again  consider  the 
punishment  of  death  in  its  moral  and  legal  aspects. 

The  punishments  of  the  moral  law  are  no  less  certain — 
indeed,  are  often  more  certain — than  the  punishments 
attached  to  the  breaches  of  the  law  of  a  community ;  for 
the  breach  of  the  moral  law  is  followed  by  inward  shame 
and  by  the  loss  of  the  good-will  of  our  friends,  associates, 
and  country,  or  by  the  dread  of  such  loss.  The  application 
of  the  moral  sanction,  in  consequence  of  this  dependence  of 
mankind,  may  rise  to  a  tremendous  height.  As  Bentham 
writes  (Theory  0/ Legislation  and  Morals,  III.,  c.  2),  "This 
punishment  admits  of  no  evasion,  it  comes  upon  a  man  from 
all  quarters.  He  can  see  no  end  to  its  duration,  nor  limit 
to  its  effects."  He  adds  that,  "It  makes  life  a  perpetual 
train  of  disappointments  and  rebuffs.  It  leaves  a  man 
joyless  and  forlorn ;  and,  by  drying  up  the  source  of  every 
felicity,  it  embitters  the  whole  course  of  his  life^" 
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Political  punishment  must  be  determinate.  Moral  punish- 
ment is  unknown  and  indefinite  in  extent  and  intensity.  The 
moral  sanction  existed  before  the  establishment  of  political 
society,  and  it  is  continually  modifying  the  laws  of  political 
society.  It  has  always  existed,  and  exists  now,  and  ever 
will  exist,  as  the  engine  of  its  Great  Founder,  in  modifying, 
changing,  and  improving  every  form  of  human  society 
throughout  the  world.  Education,  the  moral  sanction,  and 
domestic  discipline,  are  far  more  powerful  in  moulding  the 
destinies  of  the  human  race  than  all  the  punishments  which 
can  be  inflicted  by  all  the  political  and  legislative  kings  and 
rulers  of  the  world.  The  improvement  of  the  criminal 
classes  is  not  so  much  to  be  found  in  the  old,  as  in  the  young 
and  rising  generation.  But  penal  laws  have  to  be  established 
to  strengthen  the  human  imperfections  of  the  moral  sanction. 
Where  there  is  no  sensibility,  there  can  be  no  shame ;  and 
yet  the  well-behaved  must  be  protected  from  the  shameless. 
Women  are  more  sensitive  to  shame  than  men.  From 
infancy,  they  have  the  excellent  virtues  of  modesty  and 
reserve  instilled  into  their  minds;  and  they  are  not  long  in 
discovering  that  this  guardian  of  their  virtue  is  the  source 
of  their  power ;  and  that,  when  it  is  gone,  their  power  is  at 
an  end. 

4.  The  Right  of  Punishment. — But  this  question  arises : 
what  gives  rise  to  the  right  to  punish  ?  Here  I  answer,  the 
breaking  of  law.  What  law  ?  The  Municipal  Law.  Laws 
have  been  divided  into  Civil  and  Criminal.  Although 
no  distinct  and  invariable  line  exists  or  can  be  drawn 
between  these,  the  law  itself  does  make  the  distinc- 
tion, which,  in  truth,  is  based  on  the  real  difference 
which  exists  in  regard  to  the  mode  of  enforcing  private 
and  public  duties ;  for  private  duties  are  enforced  by  the 
Civil  laws  as  between  individuals  and  individuals ;  and  the 
Public  laws  are  enforced  by  the  Criminal  laws  as  between 
private   individuals  and   the  public.      Private   rights  an4 
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obligations  may  be  enforced  or  neglected  as  private 
inclination,  aflfection,  or  caprice  may  dictate,  but  in  the 
interests,  and  for  the  protection,  of  the  Body  Politic,  public 
rights  and  obligations  ought  to  be  enforced,  and  never 
neglected,  by  the  public  authorities.  The  enforcement 
of  these  public  rights  is  a  branch  of  the  sovereign  power, 
which  essentially  belongs  to  every  independent  sovereign  or 
nation.  This  basis  of  sovereignty  is  sufficient  for  the 
Magistrate  or  Judge,  as  the  ground  of  his  authority,  and  as 
his  protection  for  the  exercise  of  his  powers. 

A  deeper  question  lies  underneath  this  basis.  It  is  this  : 
Whence  is  the  right  of  punishment  derived  ?  By  surrender, 
real  or  supposed  ;  by  the  exercise  of  power,  consecrated  by 
use ;  or  by  what  means  ?  All  men  have  not  surrendered  the 
right  to  the  State  to  inflict  punishment  on  them  for  their 
offences.  But  the  power  of  punishment  is  exercised  over  all 
in  every  civilised  State ;  and,  whether  unlawfully  acquired 
or  not,  is  absolutely  essential  for  the  existence  of  sovereignty 
or  independence  of  the  State,  and  for  the  enjoyment  of 
Liberty  by  the  subject.  Necessity,  and  not  contract,  is  the 
primary  foundation  for  the  legitimate  exercise  of  this 
sovereign  power.  Punishments  have  their  origin  and 
their  justification  in  the  laws  of  a  community,  and  ought 
never  to  be  exceeded.  All  persons,  from  the  throne  to  the 
cottage,  are  bound  by  the  laws,  and  ought  to  submit  to 
their  execution. 

5.  The  Various  Kifids  of  Punishment. — What  monstrous, 
barbarous,  and  shocking  cruelties  have  been  inflicted 
by  virtue  of  the  Criminal  laws  and  practices  of  former 
ages,  and  in  almost  all  countries!  What  could  be 
more  monstrous  than  to  condemn  persons  to  death 
on  charges  of  witchcraft  ?  What  more  barbarous  than 
to  torture  persons  convicted  of  treason  ?  What  more 
shocking  than  to  torture  persons  to  make  statements 
against  themselves  and  others  ?      For  example,   how  cai^ 
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we  suppose  that  acts  were  done  which  were  never  done  by 
mortal  men  ?  How  justify  barbarous  cruelty  against  any 
human  being  ?  How  accept  pain  as  a  test  of  truth  ? 
The  infliction  of  physical  pain  is  a  gross  blunder,  unless 
in  so  far  as  it  diverts  the  mind  from  doing  wrong  in  the 
future;  but,  as  regards  its  efficacy  in  the  latter  respect, 
unless  inflicted  on  youthful  offenders,  I  have  the  gravest 
doubts.  How  can  a  physical  sensation  have  any  connec- 
tion with  a  moral  sentiment,  which  is  a  matter  of  opinion  ? 
Yet,  strange  though  it  be,  the  Christian  Church,  in  former 
ages,  punished  heresy  with  fire  on  earth,  and  thereafter 
with  fire  everlasting  !  How  can  such  punishments  clear  a 
man  or  a  woman  of  sin  here  or  hereafter  ?  If  not,  how 
can  we  justify  a  punishment  which  is  destructive  of  human 
life  and  happiness  in  this  world,  and  of  eternal  life  and 
happiness  in  the  next  ? 

Speaking  generally,  the  lex  talionis,  or  the  principle  of  an  eye 
for  an  eye,  a  tooth  for  a  tooth,  has,  long  ago,  been  abandoned, 
as  contrary  to  the  primary  ends  of  rational  punishment. 
Even  Bentham's  great  name  could  not  prevent  its  being 
rejected  in  all  modern  rational  codes  of  Criminal  law. 
Analogical  punishments  appear  fair  and  reasonable  at  first 
sight ;  but  will  not  bear  the  criticism  of  rational  minds. 

Infamous  punishments  of  all  kinds  have  been  almost 
entirely  abandoned  in  England.  In  our  punishments,  we 
should  act  on  the  principle  of  throwing  off  all  tendencies 
towards  evil  habits,  and  of  engrafting  new  habits  towards 
good  in  all  our  physical,  intellectual,  and  moral  growth, 
and  thus  unite  and  direct  the  rational  sentiments  of 
mankind  towards  the  best  and  highest  ends. 

Banishment  for  crime  is  now  disused.  It  was  a  doubtful 
form  of  punishment ;  for  it  allowed  a  criminal  to  leave  the 
country,  where  he  had  offended,  to  go  to  a  new  country,  and 
there  again  enter  upon  a  new  course  of  crime,  or  upon  ^ 
Q^W  ^nd  amended  lif^. 
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In  all  punishment,  there  are  included  reformation  of  the 
offender,  temporary  or  permanent  disablement  of  the 
offender  to  commit  crimes,  and  prevention  of  crimes  by 
way  of  example.  Reformation  is  effected  by  acting  on  the 
will  of  the  offender;  disablement  by  imprisonment,  con- 
finement, deportation,  and  mutilation ;  and  prevention  by 
a  remembrance  of  past  punishment,  or  by  a  fear  of  future 
punishment.  Imprisonment  occupies  a  large  space  in  all 
our  punishments.  Clearly,  it  ought  to  vary  according  to 
the  offence,  age,  sex,  rank,  powers  of  endurance,  and  edu- 
cational, industrial,  and  moral  training  of  the  individual. 
It  is  not  all  gain ;  for  it  may  weaken  the  mental  faculties 
and  the  moral  and  industrial  habits  of  the  prisoner. 

I  must  here  ask  the  reader  to  allow  me  to  recapitulate, 
enlarge,  and  apply  some  of  the  principles  already  enunciated 
in  this  article.  From  what  I  have  already  stated,  the 
reader  will  observe  that  I  have  practically  adopted  the 
opinion  of  Kant  to  the  effect  that  the  Penal  law  ought  to 
inflict  punishment  by  reason  of  the  immorality  of  the 
deed,  and  that  the  offence  itself  indicates  the  end  of  punish- 
ment. The  ends  of  the  elements  of  which  punishment  is 
composed  are,  ist,  the  reformation  of  the  offender  and,  2ndly, 
the  public  security.  The  former  concerns  the  repression 
of  the  evil  by  the  amendment  of  the  offender,  and  the  latter 
the  public  security  by  the  repression  of  the  offender.  From 
a  consideration  of  the  five  accessory  qualities  of  punishment, 
I  arrive  at  the  conclusion  that  the  chief  ends  of  punish- 
ment cannot  be  attained  without  the  accessory  qualities  of 
punishment ;  and  that,  although  these  ends  of  punishment 
are  not  attained,  these  qualities  ought,  as  a  rule,  to  exist 
in  all  punishments.  Reformation  is  the  great  chief  end  of 
punishment,  and  must  be  so  whether  amendment  is  the 
result  or  not.  Reformation  is  a  permanent  and  active 
quality  of  all  punishment ;  amendment  is  passive  and 
accidental.     The  amendment  of  the  wrong-doer  corresponds 
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to  the  reparation  of  the  evil,  and  the  public  security 
corresponds  to  the  reformation  of  the  delinquent.  The 
other  qualities  of  punishment  are  means  to  an  end, 
which  is  twofold  in  its  nature,  namely,  the  amendment  of 
the  offender,  and  the  public  security.  These  two  are  the 
chief  essential  ends  of  just  punishment  in  its  two-fold 
nature. 

Now,  of  all  punishments  which  combine  all  the  con- 
ditions required  by  reason,  there  are  three  in  general  use 
amongst    men.      They     are    (i)    deprivation    of   liberty; 

(2)  partial,   or   complete,    deprivation    of  property;    and 

(3)  partial,  or  complete,  deprivation  of  civil  rights.  All  have 
the  two  essential  elements  of  just  punishment,  and  all  unite 
the  accessory  conditions  of  just  punishment ;  and  are  con- 
sequently fitted  to  attain  the  ends  of  a  wise,  just,  and 
enlightened  legislator  in  the  punishment  of  crimes,  namely, 
amendment  and  the  general  security.  Let  me  here 
make  some  further  observations  on  imprisonment  and 
pecuniary  punishments,  (i.)  The  deprivation  of  liberty 
is  perfectly  just ;  for  it  unites  all  the  necessary  conditions 
of  punishment.  It  is  moral,  and  it  is  neither  cruel,  nor 
depravatory ;  and  it  is  real  by  the  evil  it  inflicts  on 
liberty,  which  is  dear  to  all.  It  is  exemplary,  and  it  is 
remissible.  It  can  be  adjusted,  more  or  less,  to  the  cul- 
pability of  the  wrong-doer,  and  it  may  lead  to  the  refor- 
mation of  the  offender.  As  regards  labour  in  imprison- 
ment, it  ought  to  be  used  as  a  means  for  reformation  and 
professional  instruction,  and  not  as  a  punishment. 
(2.)  Making  amends  or  compensation  is  not  necessarily 
reformative,  and  may  be  made  confiscatory.  Pecuniary 
amends  may  be  primary  or  accessory ;  and,  like  all  other 
punishments,  must  be  left  by  the  Legislator  to  the  Judge 
on  a  full  consideration  of  all  the  circumstances  of  the 
offender.  Whether  primary  or  accessory,  it  is  real, 
personal,   and   direct. 
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We  have  been  told  that  it  is  better  that  a  thousand 
guilty  persons  should  escape  punishment  than  that  one 
innocent  person  should  suffer  punishment.  I  do  not  agree 
with  this  opinion ;  because  it  is  subversive  of  all  government. 
If  a  thousand,  why  not  all  ?  and  since  it  is  human  to  err, 
why  not  abolish  all  crimes  and  all  punishments  ?  To  act  on 
this  sentiment  is  subversive  of  all  government,  unless  on 
the  supposition  that  there  was  no  crime  to  punish ;  and,  in 
that  case,  there  would  be  an  ideally  perfect  and  moral 
society.  So  long  as  there  is  wrong-doing  in  the  world, 
there  must  be  punishment  in  some  shape  or  another,  and 
either  in  pecuniary  fines  or  corporeal  punishment.  But  it 
should  never  be  intentionally  or  deliberately  inflicted  on 
innocent  persons,  directly  or  indirectly.  Vicarious  punish- 
ment is  inconsistent  with  and  contrary  to  human  justice. 
The  civil  responsibility  of  a  husband  for  his  wife,  or  of  a 
master  for  his  servant,  is  no  violation  of  this  principle  5  but  is 
the  infliction  of  civil  liability  on  a  person  in  whose  power 
the  real  offender  is.  Vicarious  punishment  cannot  always 
be  avoided  as  the  consequence  of  wrong-doing ;  but  should 
not  be  the  direct  act  of  the  State.  Instances  of  transitive 
punishment  may  be  taken  from  corruption  of  blood  in 
rebelHon  and  high  treason.  Such  punishment  is  monstrously 
unjust  as  regards  its  consequence  in  the  forfeiture  of  property. 
RebelHon  is  not  necessarily  synonymous  with  wickedness, 
and  may  even  be  justifiable.  It  is  sometimes  the  result  of 
the  fortunes  of  war,  and  not  of  impartial  justice.  But  of 
all  unjust  laws  ex  post  facto  laws  are  the  worst ;  for  they 
violate  every  principle  of  just  and  good  government. 

The  main  objects  of  Penal  justice,  as  laid  down  by 
Bentham,  are  these  : — 

I.  Example ;  or  the  prevention  of  similar  offences  by 
individuals  at  large,  by  the  influence  of  punishment  on  the 
minds  of  by-standers  from  an  apprehension  of  similar 
suffering  on  a  similar  delinquency. 
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II.  Reformation;  or  the  prevention  of  similar  ofifences  on 
the  part  of  the  particular  individual  punished  in  each 
instance,  by  taking  from  him  the  will  to  commit  the  like 
offence  in  future. 

III.  Incapacitation;  or  the  taking  from  the  delinquent 
the  power  of  committing  the  same  crimes. 

IV.  Satisfaction  to  the  person  injured. — This  object  is, 
I  think,  too  much  neglected  in  our  laws. 

V.  Economy  to  the  public. — This  is  not  a  high  quality. 
Great  expense  may  be  the  truest  economy. 

Bentham  makes  the  following  important  observations : 
— All  our  forms  of  punishment  should  be  put  to  these 
five  tests,  and  should  be  subjected  most  especially  to 
all  except  the  last;  and,  when  adopted  by  the  Legis- 
lature, should  be  inflicted  as  directed,  and  should  not 
be  over-ruled  by  subordinate  officials  in  the  Government. 
Punishments  are  an  absolute  necessity  of  our  present 
condition  of  society.  Rewards  are  not  at  the  command  of 
the  Legislator  to  secure  perfect  obedience  to  his  commands. 
No  Sovereign  is  so  rich  as  to  be  able  to  effect  everything  by 
means  of  rewards.  But,  fortunately,  there  are  few  parents 
who  are  not  rich  enough   for  this  purpose. 

I  shall  now  consider  the  three  forms  of  Punishment  more 
at  large  than  I  have  hitherto  done. 

(i.)  Imprisonment. — The  great  objects  of  imprisonment  are 
the  reform  of  offenders,  and  the  gradual  good  condition  and 
amendment  of  prisoners  in  health  of  body  and  mind,  pro- 
priety of  conduct,  and  industry.  These  objects  cannot  be 
attained  until  the  former  bad  manners  and  habits,  moral 
and  physical,  are  changed,  and  new  manners  and  habits 
have  taken  the  place  of  the  old.  When  these  objects 
are  attained,  the  public  will  be  secure  against  offenders,  and 
an  enormous  expense  will  be  removed  from  the  shoulders  of 
the  well-behaved  and  industrious  classes  of  the  community. 
Although  some  Judges  and  Magistrates  give  ridiculously 
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absurd  short  sentences  for  offences  against  person  and 
property,  offenders  should,  if  possible,  not  be  allowed  to 
get  out  of  prison  till  their  bad  habits  have  been  changed,  and 
new  and  good  ones  formed.  Prisoners  should  be  treated  like 
insane  persons,  or  persons  affected  with  contagious  diseases, 
and  should  not  be  allowed  to  mingle  and  associate  with  the 
sane  and  the  healthy  till  their  minds  and  bodies  and  habits 
are  in  a  sound  and  healthy  condition.  In  order  partially  to 
accomplish  these  objects,  much  greater  attention  should  be 
devoted  to  offenders  when,  on  the  expiry  of  their  sentences, 
they  are  about  to  enter  into  the  society  of  their  old  friends, 
acquaintances,  and  associates,  or  the  world  at  large,  in 
order  that  employment,  the  means  of  livelihood,  and  a  new 
career  should  be  opened  up  to  them.  What  is  the  use  of 
keeping  offenders  in  prison  for  a  few  weeks,  or  a  few  months, 
or  a  few  years,  if  they  are  again  to  fall  into  their  old  evil 
ways  ?  Attached  to  every  prison,  there  ought  to  be  a  sub* 
sidiary  establishment,  where  prisoners  should  be  allowed 
to  remain  till  they  have  got  a  fair  start  in  their  new  life. 

In  these  observations  on  imprisonment,  I  have  been 
referring  to  imprisonment  as  a  punishment.  Here  I  have  to 
add  a  few  words  on  imprisonment  by  way  of  security.  As  a 
general  rule,  every  person  charged  with  an  offence  should 
be  entitled  to  his  freedom  till  his  trial,  on  sufficient  security 
being  found  for  his  appearance  at  his  trial,  or  when  called 
on  by  the  Judge  to  appear  before  him.  In  the  event  of 
such  security  not  being  found  to  the  satisfaction  of  a 
Judge,  the  alleged  offender  should  be  imprisoned  by  way  of 
security  until  his  trial;  and  should  be  treated,  in  every 
other  respect,  as  innocent  of  the  charge  made  against  him, 
and  should  have  his  trial  brought  fprward  with  all  speed 
consistent  with  justice  to  the  public  and  justice  to  the 
prisoner.  As  a  matter  of  justice  and  prudence,  offences 
should  be  tried  and  punishment  inflicted,  or  innocence 
fpund,   as  early    as  possible ;   b^cs^qs^   nothing  can  fully 
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compensate  a  man  who  is  innocent  of  a  criminal  charge  made 
against  him,  and  nothing  can  so  amply  punish  an  offender 
really  guilty  as  swift  and  condign  punishment.  The  more 
immediate  and  close  the  two  ideas  of  criminality  and 
punishment  are  seen  by  the  offender  to  be  cause  and 
effect,  the  greater  his  chance  of  amendment,  and  the 
better  for  Society. 

As  regards  Houses  of  Penitence,  I  have  to  state  that  the 
administration  of  houses  of  penitence  is  a  very  difficult 
matter ;  for  they  ought  to  be  suited  to  the  differences  in 
the  dispositions  of  men  and  women,  young  and  old,  in  the 
shape  of  measures  of  severity  or  indulgence.  Knowing  that 
the  differences  in  character  are  infinite,  and  that  circum- 
stances are  so  diverse  that  they  are  not  the  same  for  two 
individuals,  we  may  easily  conclude  that  the  task  of  such 
administration  is  impossible  of  complete  realisation.  But 
we  have  always  one  important  fact  to  guide  us  in  our  treat- 
ment of  an  offender, — that  is  to  say,  that,  if  we  are 
attentive  enough,  the  character  of  the  delinquent  can  be 
inferred  from  the  offence,  and  from  the  circumstances 
in  which  the  offence  was  committed.  Thus,  if  we  are 
known  to  have  acquired  certain  moral  habits,  we  are  held 
in  esteem  in  proportion  as  these  habits  are  valued  in  the 
community ;  and  if  we  have  acquired  certain  immoral  habits, 
we  are  not  so  held  in  esteem.  When  people  are  feeble,  we 
pity  them.  When  they  are  cruel  we  hate  them.  When  they 
are  false,  we  do  not  trust  them.  Although  a  person  is 
deterred  from  crime  by  the  fear  of  punishment,  he  is  not 
reformed.  "  Reformation,"  says  Bentham,  "  implies  a 
change  of  character  and  moral  dispositions."  Inasmuch 
as  poverty,  ignorance  and  drunkenness  are,  as  I  have 
stated,  the  great  sources  of  crime,  we  should  direct  our 
highest  energies,  in  the  reformation  of  criminals,  to  the 
eradication  of  these  three  great  sources.  When  people  are 
young,  new  habits  of  life  can  be  acquired ;  but,  when  they 
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are  old,  they  cannot  be  so  to  any  very  great  extent.  Hence  so 
little  good  has  been  effected  by  any  kind  of  imprisonment. 
But,  so  far  as  yet  known,  by  reasoning,  observation,  or  experi- 
ence, the  best  treatment  of  prisoners  guilty  of  rapacity  is 
to  get  them  to  learn  habits  of  industry,  and  turn  to  honest 
labour  to  gain  the  means  of  an  honest  livelihood ;  and  of 
those  who  are  guilty  of  cunning,  to  direct  them  towards  a 
useful  application  of  their  habits,  and  to  devote  themselves 
to  their  own  highest  interests,  which,  properly  understood, 
will  be  those  of  the  community  at  large.  Ignorance 
must  be  extirpated  by  education,  moral  as  well  as  intel- 
lectual. Drunkenness  must  be  extirpated  by  enforced 
or  voluntary  habits  of  temperance  and  sobriety.  Man- 
kind must  be  acted  upon  through  their  wills,  which 
should  be  directed  towards  the  realisation  of  good  and 
useful  and  national  objects,  and  by  a  thorough  realisation 
of  the  philosophy  of  pains  and  pleasures  as  applicable  to 
human  actions. 

Delinquents  are  a  peculiar  race  of  human  beings.  Like 
idiots  and  lunatics,  they  yield  to  every  passing  temptation. 
Idleness,  intemperance,  and  vicious  connections  are  the 
three  great  causes  of  crime  amongst  the  poor  and  ignorant. 
"Ignorance  and  indigence,"  says  Bentham,  **  are  the 
parents  of  crime."  For  their  reformation,  there  are  required 
the  very  opposite  habits,  which  cannot  be  formed  in  them 
except  by  perpetual  superintendence.  Constraint  alone 
will  not  inspire  a  taste  for  labour,  but  will  discourage  it.  A 
model  prison  should  be  a  school  for  learning  habits  which 
prevent  offenders  there  imprisoned  from  ever  being  there 
again,  and  also  from  committing,  or  needing  to  commit, 
similar  offences.  Many  offences  do  not  spring  from 
vicious  habits,  but  from  youth,  ignorance,  indigence,  and 
sudden  anger. 

Houses  of  penitence  ought  to  be  made  schools  for  the 
young  and  the  old,  and  should  have  ample  provision  mad^ 
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in  them  for  teaching  all  the  branches  of  an  ordinary 
elementary  education,  which  is  now  indispensable  to  all 
classes  and  ages  of  the  community.  They  should  also 
provide  instruction  in  commercial,  agricultural  and  in- 
dustrial work. 

(2.)  Pecuniary  Punishments, — Pecuniary  punishments  are 
mostly  inflicted  as  satisfaction  for  the  injury  done,  and  not  as 
punishment  in  the  usual  modern  sense  of  the  term.  For- 
merly, pecuniary  punishments  were  almost  universal  in  all 
countries,  and  in  every  description  of  crime.  Certainly, 
amongst  our  Teutonic  ancestors,  pecuniary  punishments 
were  universal  and  applicable  to  all  crimes  from  the  highest 
to  the  lowest.  In  pecuniary  punishments,  there  are  great 
diversities  and  degrees  of  justice,  both  as  regards  the  classes 
of  crimes,  and  the  amounts  of  compensation,  and  the  degree 
of  punishment  inflicted  on  the  offender.  When  a  rich  man 
and  a  poor  man  commit  the  same  offences,  a  pecuniary 
punishment,  which  would  be  nothing  to  the  former,  might 
be  absolute  ruin  to  the  latter.  In  the  course  of  events, 
pecuniary  fines  became  less  numerous  amongst  the  Teutonic 
Legislators,  and  ceased  to  become  the  great  sources  of  their 
incomes,  as  they  once  were. 

In  all  injuries  to  private  property,  and  in  all  cases  of 
theft  and  robbery,  where  there  is  no  personal  violence  used, 
the  punishment  might  be  pecuniary.  The  law  of  England 
adopts  a  different  mode  of  dealing  with  such  crimes ;  but 
with  very  little  effect.  When  the  pecuniary  punishment  is 
not  paid,  some  corporeal  punishment,  by  way  of  imprison- 
ment and  hard  labour,  should  be  inflicted  on  offenders 
against  property.  When  violence  against  the  person  is 
used,  corporeal  punishment  should  always  be  inflicted,  by 
the  deprivation  of  liberty,  till  such  time  as  the  offender  is 
likely  to  be  amended  of  his  evil  propensity. 

(3.)  Punishment  of  Death. — A  question  now  much  agitated 
is  this:  Is  the  punishment  of  death  legitimate,  useful,. pf 
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necessary  for  the  safety  or  good  order  of  Society?  Till 
the  Eighteenth  Century,  nobody  doubted  that  it  ought  to 
be  answered  in  the  afiBrmative,  But,  in  the  present  age, 
a  large  number  of  wise  and  prudent  men  boldly  answer  it  in 
the  negative.  Beccaria  was  the  first  author  who,  in  the 
Eighteenth  Century,  strongly  argued  for  the  abolition 
of  capital  punishment.  In  England  this  punishment  is  now 
reserved  to  wilful  homicide  and  high  treason,  and  the 
question  here  is  as  to  its  legitimacy  in  those  cases.  On  the 
one  hand,  some  authors  deny  that  Society  has  a  right  to 
take  away  the  life  of  any  man.  On  the  other  hand,  most 
people  think  that  the  punishment  of  death  is  morally 
legitimate.  It  is  just  in  itself,  they  say,  when  it  is  necessary 
or  useful  for  Society.  Let  us  briefly  consider  this  matter 
as  to  its  legitimacy,  and  its  applicability  in  general,  and 
in  this  country  in  particular. 

In  discussing  this  question  of  legitimacy,  we  have  to  deal 
with  this  matter  from  the  point  of  view  of  abstract  justice  and 
pure  morality ;  and,  therefore,  some  people  may  say  that  the 
question  is  one  of  no  practical  importance.  I  do  not  agree 
with  this  conclusion ;  for,  if  the  punishment  of  death  is  illegal 
by  the  moral  law,  I  would  require  strong  evidence  to  shew 
that  it  was  morally  legitimate  by  any  law.  If,  however,  the 
punishment  is  morally  illegitimate,  there  still  remains  the 
opportuneness  of  its  abolition  where  it  exists.  In  the 
practical  aifairs  of  life,  we  must  not  be  guided  exclusively 
by  abstract  principles. 

Montesquieu  held  generally  that  a  citizen  deserved 
death  when  he  violated  the  public  security  by  taking 
away  the  life  of  another,  or  attempted  it.  His  words 
are  these :  "  Qu'un  citoyen  merite  la  mort  lorsqu'il  a  violi 
la  silrete  au  point  d' avoir  die  la  vie  ou  d* avoir  entreprisdeVoterJ" 
{Esprit  des  Lois,  Bk.  II.,  Ch.  4.)  Beccaria,  in  his  work, 
Dei  delitti  e  delle  pene,  cap.  16,  denied  the  legitimacy  of  the 
punishment  of  death.     But  neither  he,  nor  his  successors, 
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argumentatively  proved  their  case.  The  Eighteenth 
Century  was  dominated  by  the  chimera  of  the  Social 
Contract ;  and,  with  the  demolition  of  that  fantastic  idea, 
Beccaria's  arguments  fell  to  the  ground.  Beccaria  denied 
that  man  had  given  up  to  Society  his  rights  of  natural 
liberty  to  life,  and  thence  concluded  that  the  punishment  of 
death  was  illegitimate.  But  it  was  ably  argued  that,  if  Society 
cannot  guarantee  the  life  of  its  citizens  otherwise  than  by 
death)  it  has  power  to  impose  death.  Hence,  as  Diderot 
said,  the  legitimacy  of  the  punishment  of  death  for  crime  is 
derived  from  its  necessity  to  Society.  Filangieri  is 
opposed  to  the  punishment  of  death,  in  his  Scienza 
delta  Legislazione,  Lib.  II.,  part  iii.,  cap.  3.  The  Abb6 
Morellet,  in  his  note  on  Beccaria,  points  out  that  the  punish- 
ment of  death  is  irrevocable  and  irreparable,  and  thence 
infers  that  it  should  not  be  inflicted.  But  this 
argument  does  not  prove  unlawfulness,  and  merely  points 
out  one  of  the  vices  of  the  punishment  of  death.  Voltaire 
combats  the  punishment  of  death  by  the  common  saying : 
"Qu*unpendu  n'est  bon  a  rien.'*  Pastoret  holds  Beccaria's 
opinion,  on  the  ground  that  the  punishment  of  death  was 
not  indispensable  to  Society.  Bentham,  the  declared 
enemy  of  this  punishment,  did  not  examine  the  matter  from 
the  moral  point  of  view,  but  as  contrary  to  the  social 
interest  and  utility.  Those  who  bring  forward  the  personal 
and  inviolable  right  to  existence  against  the  legitimacy  of 
this  punishment,  use  an  argument  which  is  uncertain,  and 
too  general  to  be  strongly  relied  on.  Rousseau,  in  his 
Conirat  Social^  Bk.  II.,  chap.  5,  defends  the  punishment  of 
death  on  the  ground  of  its  being  necessary  for  legitimate 
self-defence.  But  how  can  there  be  legitimate  self-defence, 
when  defence  is  no  longer  required,  and  it  is  undertaken 
by  Society  against  the  wrong-doer?  Surely,  Rousseau 
and  his  followers  have  here  confounded  legitimate  defence 
yfitl\  the  right  of  punishnient.     Every  man  has  the  right  \q 
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defend  himself  against  every  attack  on  his  life ;  but  every 
man  has  not,  and  only  Society  has,  the  right  to  punish. 
Pastoret  completely  answers  all  the  arguments,  hitherto 
advanced  in  favour  of  the  punishment  of  death,  on  the 
ground  of  the  legitimacy  of  self-defence — Vide  *^  Des 
Lois  Penales,*'  2*  partie.  Merlin  argues  for  the  right 
of  Society  to  defend  itself  as  much  as  an  individual,  and  to 
destroy  an  enemy,  if  it  cannot  preserve  him  without  danger 
— Vide  Repertoire,  Peine.  But  what  analogy  is  there 
between  one  man  struggling  against  another  man  and  an 
unarmed  man  against  a  whole  Society?  When  a  man  defends 
himself,  he  is  in  imminent,  present,  inevitable  peril; 
but  when  Society  punishes,  the  danger  is  past,  and 
Society  can  reflect  freely,  and  in  full  knowledge,  on 
the  cause  and  the  effect  of  punishment.  The  positions 
of  Society,  and  of  the  individual  defending  his  life  are 
not  identical.  But,  it  is  said,  the  punishment  of  death 
is  allowable  in  certain  circumstances — e.g.,  by  a  husband 
in  defence  of  his  wife  and  children  ;  by  a  woman  in  defence 
of  her  chastity ;  apd  by  a  general  against  a  traitor  on  the 
field  of  battle.  I  may  admit  these  cases  as  affording 
legitimate  grounds  for  the  infliction  of  death.  But  I 
deny  that  Society,  as  such,  has  a  right  to  take  away 
the  life  of  another  person,  because  it  is  called  upon 
to  guarantee  public  security  and  the  established  order 
of  things.  Beccaria  answers  the  arguments  based  on  the 
universality  of  the  punishment  of  death,  op.  cit.,  c.  lo,  where 
he  truly  says  that,  "  History  is  an  immense  ocean  of  errors, 
from  which,  at  great  intervals,  some  truths  emerge."  The 
universality  of  human  sacrifices  in  all  countries,  at  some 
time  or  another,  is  no  argument,  in  the  present  age,  for 
the  legitimacy  of  such  sacrifices.  Boresco  well  says  that 
the  "  Human  spirit  is  feeble,  and  marches  slowly  to  the 
discovery  of  truth.*' 
I  havei  sjiewn,  I  think,  tlia^  tl^e  punighn^en^  of  d^ath  by 
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the  State  is  not  legitimate  on  the  grounds  of  legitimate 
defence,  or  of  History ;  and  have  now  to  consider  whether  it 
is  lawful  on  the  grounds  of  Morality.  Observe  that  it  is  by 
the  title  of  punishment  that  Society  inflicts  death  on  an 
offender.  Has,  then,  capital  punishment  all  the  essentials  of 
just  punishment  ?  If  the  answer  is  in  the  affirmative,  it  is  just ; 
but  if  in  the  negative,  it  is  unjust.  We  have  already  seen 
that  punishment  has  for  its  end  to  re-establish  the  moral  and 
the  social  orders  overthrown  or  set  at  defiance  by  an 
offender;  and  that  the  moral  order  is  re-established  on 
reparation  by  the  offender ;  and  the  social  order  by  the  re- 
pression of  the  offender.  Now,  the  punishment  of  death  by 
Society  does  neither  the  one  nor  the  other  of  these  things  ; 
for  the  guilty  person,  by  being  deprived  of  life,  is  not  able 
to  repair  the  evil  he  has  caused,  and  the  measure  of 
repression  adopted  far  exceeds  the  necessity  of  the  social 
interest.  All  the  world  acknowledges  that  the  punishment 
of  death  is  not  reformative,  and  that  civilized  Society  can 
effectually  protect  itself  against  a  murderer,  or  a  traitor,  by 
perpetual  imprisonment.  Further,  the  punishment  of  death 
is  illegitimate  for  the  same  reason  as  confiscation  and  tortures 
are  unjust :  for  it  is,  as  well  as  they  are,  immoral  by 
exceeding  the  measure  sufficient  to  maintain  public  order, 
and  is  depravatory  by  hardening  the  morals  of  the  innocent 
as  well  as  of  the  guilty.  Formerly,  tortures  on  criminals 
were  usually  but  the  opening  stages  to  the  punishment  of 
death.  Such  tortures  have  been  abolished  in  the  Criminal 
legislation  of  all  civilised  countries.  Let  us  hope  the  day 
will  soon  dawn  when  the  punishment  of  death  shall  be 
universally  abolished. 

But,  if  the  punishment  of  death  is  morally  illegitimate  now, 
it  was,  it  may  be  said,  always  so.  Hence  former  legislators 
and  judges  and  nations  may  be  said  to  be  guilty  of  judicial 
murder.  I  answer — not  so  ;  for  there  must  be  premeditation 
{|i  murder,  and  there  cap  be  np  moral  culpability  where  th^ 
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act  was  performed  in  the  exercise  of  a  supposed  moral 
obligation,  or  of  a  supposed  legal  duty.  We  do  not  say  that 
a  savage  is  guilty  of  parricide  when  he  kills  his  father  to 
prevent  him  from  falling  into  the  hands  of  his  enemies. 
But,  it  may  be  said,  public  opinion  approves  of  capital 
punishment ;  and  that,  therefore,  the  punishment  is  just.  In 
the  Middle  Ages,  tortures  and  death  were  inflicted  for  heresy, 
and  amidst  the  applause  of  the  multitude.  Did  that 
approbation,  asks  Boresco,  prove  the  justice  of  the  punish- 
ment ?  Those  who  actually  believe  that  the  voice  of  the 
people  is  the  voice  of  God,  may  say  that  it  did ;  but  I,  for 
one,  deny  it,  and  maintain  that  justice  is  a  higher  and 
grander  principle  than  can  be  derived  from  the  mass  of  the 
people.  The  punishment  of  death  is  a  combination  of 
tortures  and  mutilations.  It  hardens  the  morals,  and  renders 
the  heart  insensible.  I,  therefore,  arrive  at  the  conclusion 
that  the  punishment  of  death,  as  a  principle  of  pure  morality, 
is  illegitimate  and  unjust,  and  ought,  as  soon  as  possible,  to 
be  rejected  in  all  penal  legislation.  Morality  is  injured  by 
everything  that  is  unjust  and  contrary  to  its  precepts. 
It  does  not  rest  on  social  necessities,  the  caprice  of 
legislators,  or  the  arbitrariness  of  Governments.  Its  laws 
are  perpetual  and  immutable ;  consequently  they  do  not 
depend  on  times,  places,  manners,  social  conditions,  or 
human  laws. 

I  proceed  to  consider  the  necessity  and  utility  of  the 
punishment  of  death — that  is  to  say,  punishment  of  death 
from  the  point  of  view  of  the  social  interest.  Now,  for  a 
punishment  to  be  justifiable  by  the  social  interest,  it  must, 
as  we  have  seen,  conform  to  several  conditions — that  is,  it 
should  be  proportional,  personal  and  moral,  equal  and 
real,  reforming  and  exemplary,  and  remissible.  But  capital 
punishment  is  neither  remissible,  nor  reforming,  nor 
exemplary,  nor  moral,  and  is  only  proportional  and  equal 
by  the  lex  talionis,  and  real  and  personal  in  the  sense  that  its 
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chief  ingredients  fall  principally  on  the  offender.  More- 
over, the  punishment  of  death  ought  not  to  be  inflicted  as  a 
grand  tragic  spectacle;  but,  if  at  all,  as  an  example  to  all 
present  and  all  possible  future  murderers,  assassins,  and 
traitors.  But  to  suppose  that  men,  thoroughly  corrupt, 
whose  moral  sentiments  are  almost  extinct  by  the  effects 
of  their  criminal  misconduct,  will  ever  be  convinced,  by  the 
knowledge  of  an  execution,  of  the  intrinsic  immorality 
of  wilful  or  culpable  homicide,  is  to  believe  some- 
thing which  appears  to  me  to  be  contrary  to  common 
sense  and  all  human  experience.  To  put  a  murderer  to 
death  in  order  to  deter  future  possible  murders  is  wild, 
chimerical,  and  unjust.  Nay  more,  it  appears  to  me  to  be 
monstrous  to  put  a  man  to  death  for  the  benefit  of  other 
people,  or,  indeed,  to  punish  a  man  for  any  reason  what- 
ever, unless  on  the  grounds  of  his  own  crimes.  I,  therefore, 
infer  that  the  punishment  of  death  is  of  no  use  to  those 
for  whose  benefit,  by  way  of  example,  it  is  inflicted. 

With  regard  to  the  effectiveness  of  perpetual  imprisonment, 
by  way  of  example,  as  compared  with  that  of  the  punishment 
of  death,  I  venture  to  assert  that  perpetual  imprisonment  is 
as  effective  as  the  punishment  of  death  by  way  of  example. 
Upon  malefactors,  and  degraded  creatures,  the  punishment 
of  death  is,  I  think,  rightly  believed  to  be  very  small  by  way 
of  example.  Such  persons,  every  day  of  their  lives,  are 
reckless  of  their  lives,  and  prefer  to  run  great  risks  rather 
than  abandon  their  modes  of  life.  In  this  respect,  they  act 
like  all  persons,  such  as  soldiers,  who  are  engaged  in 
dangerous  trades  or  professions.  Familiarity,  in  more 
senses  than  one,  breeds  contempt.  Most  people  may  think 
the  punishment  of  death  a  very  dreadful  thing;  but  the 
deep-dyed  malefactors  do  not  think  so.  The  criminal 
classes  live  a  life  of  savage  independence,  and  of  freedom 
from  restraint,  and  will  be  as  much  affected  by  the  dread 
of  perpetual  imprisonment  as  by  that  of  death.     I  myself 
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have  heard  a  confirmed  criminal,  sentenced  to  a  long 
term  of  penal  servitude,  entreat  the  Judge  to  pass  on 
him  a  sentence  of  death.  I  am,  therefore,  inclined  to  agree 
with  Boresco  that,  all  things  being  equal,  the  prospect  of 
the  loss  of  life  does  not  inspire  in  great  criminals  more 
fear  than  the  loss  of  liberty.  It  is  self-evident  that  the 
punishment  of  death  is  very  real  and  very  efficacious  as 
regards  the  offender  himself;  for  death  most  effectually 
prevents  him  from  ever  again  offending  human  society.  In 
this  aspect,  it  is  not  without  its  advantages  in  the  adminis- 
tration of  Criminal  law  against  murderers,  and  especially 
against  persons  guilty  of  High  Treason. 

But  the  punishment  of  death — for  murder  and  treason — 
is  no  more  the  natural  and  eternal  state  of  man  than 
relentless  war.  Wars,  with  their  barbarous  horrors,  have 
diminished  in  modern  times,  and  are  now  never  waged,  un- 
less for  great  and  exceptional  causes.  Executions,  with  their 
barbarous  horrors,  have  diminished  in  modern  times,  and 
are  now  reserved  for  the  most  heinous  crimes.  Vengeance 
has  been  excluded  from  the  Criminal  Codes  of  all  civilised 
nations;  and  the  horrors  and  cruelties  of  ignorant  and 
savage  times  are  greatly  diminished.  Since  the  abolition 
of  the  laws  of  Feudalism,  and  the  introduction  of  the  great 
principle  of  the  equality  of  justice  to  all,  great  advancement 
has  been  made  in  Criminal  law.  Now,  the  public  authority 
has  replaced  feudal  lords,  and  their  arbitrary  will,  and  all, 
rich  and  poor  alike,  are  equally  protected  by  and  before  the 
law.  Why,  then,  should  the  punishment  of  death  be  con- 
tinued amongst  powerful  and  civilised  nations,  when  it  is 
not  justified  by  absolute  necessity  ?  Several  States  have 
abolished  it,  and  suffered  no  harm,  but  rather  have 
experienced  good,  by  abolishing  it.  We  cannot  pretend  that 
we  arc  unable  to  secure  murderers  and  even  traitors  against 
all  possibility  of  escape  from  imprisonment  after  their 
conviction. 
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According  to  the  Report  of  the  Directors  of  Convict 
Prisons  for  England  and  Wales  for  1889-90,  20  persons 
were  sentenced  to  death,  and  11  were  executed.  Would 
this  country  be  in  any  worse  condition  by  these  eleven 
persons  being  sentenced  to  penal  servitude  for  life  ?  By  way 
of  contrast,  I  may  here  add  that  the  same  Report  shews 
that,  in  1836,  there  were  20  persons  convicted  of  murder  in 
England  and  Wales  and  sentenced  to  death,  and  that  17  of 
them  were  executed ;  and  that,  in  the  same  year,  740  persons 
were  sentenced  in  England  and  Wales  to  transportation  or 
penal  servitude  for  life,  and  in  1889  only  3  to  penal  servitude 
for  life.  That  there  has  been  a  very  considerable  and 
regular  diminution  of  serious  crime  in  England  and  Wales 
is  undeniable.  Into  the  causes  of  this  improvement  I 
should  like  to  enter  here,  but  must  now  forbear.  I  shall 
merely  give  the  population  of  England  and  Wales,  and  the 
number  of  prisoners  sentenced  to  imprisonment  and  trans- 
portation and  penal  servitude  in  1836,  and  the  population 
and  number  of  prisoners  sentenced  to  penal  servitude  in 
1889.  I^  ^836  th^  population  was  15  millions  as  against 
29  in  1889 1  ^^d  ^^^  number  sentenced  to  imprisonment  in 
1836  was  10,125  as  against  7,857  in  1889 ;  and  the  number 
sentenced  to  transportation  and  penal  servitude  in  1836 
was  3,611  as  against  918  in  1889.  Nay  more,  in  1836,  474 
persons  were  sentenced  to  death  for  offences  other  than 
murder ;  and  in  1889,  not  one  person. 

The  punishment  of  death  cannot  be  necessary ;  for  Society 
can,  or  ought  to  be,  and  in  England  is,  able  to  protect  itself 
against  a  murder.  It  is  not  useful ;  for  it  never,  I  fear,  pre- 
vented murder  or  even  treason,  or  any  great  crime  in  the  case 
of  any  determined  resolution  to  injure  Society,  or  a  fellow 
being.  As  a  punishment,  perpetual  imprisonment  is,  I 
believe,  more  dreadful  than  death  ;  for  our  sensibility  is 
more  powerfully  affected  by  weak,  but  repeated,  impressions 
than  by  a  violent  and  momentary  impulse.  When  the  criminal 


CRIMES  AKD   PUNISHMENTS.  I27 

is  hardened  by  crime,  neither  the  fear  of  death,  nor  of  per- 
petual imprisonnient,  will  have  any  effect  on  him  to  turn  him 
from  his  evil  courses.  He  looks  upon  the  extreme  penalty 
of  the  law  with  great  indifference.  In  considering  the  effects 
of  punishment,  we  must  always  distinguish  between  the 
effects  produced  by  punishment  on  ordinarily  well-behaved 
citizens,  and  on  depraved  and  habitual  criminals.  Clearly, 
the  reasoning  of  the  former  will  be  very  different  from  tke 
reasoning  and  mental  habits  of  the  latter.  The  imagination 
also  has  a  powerful  influence  on  our  habits  and  opinions,  and 
may  cause  that  which  is  unbearable  at  one  time  to  be  easily 
borne  at  another,  and  by  one  person,  and  not  by  another. 

I  may  be  told  that  all  nations  have  punished  some 
crimes  by  death.  I  admit  the  fact.  But  I  do  not  admit  the 
righteousness  of  capital  punishment  on  that  ground. 
Unless  the  punishment  is  necessary,  as,  e,g.^  in  the  case  of  self- 
defence,  as  it  may  be  and  often  is,  I  do  not  admit  the  abstract 
moral  legitimacy  of  capital  punishment;  for  such  a 
right  is  not  essential  to  modem  political  society,  which 
is  known  to  be  able  to  do  without  it.  The  punishment 
of  death  is  no  more  necessary  for  civilized  Society  than 
torture,  and  is  a  remnant  of  the  past,  or  of  a  passing  stage  of 
Society,  which  is  destined  to  pass  away.  I,  therefore,  hope 
to  live  to  see  imprisonment  for  life  substituted  in  England 
for  the  punishment  of  death  in  every  case  of  murder  j  and 
that,  at  the  very  least,  the  English  legislature  may  adopt  the 
principle,  established  in  France,  by  allowing  the  jury,  in  a 
case  of  murder,  to  return  a  verdict  of  murder  with  or  under 
extenuating  circumstances.  On  the  ground  of  practical 
expediency,  and  State  policy,  I  am  not  in  favour  of  the 
abolition  of  the  sentence  of  death  in  High  Treason ;  for 
High  Treason  is  a  crime  not  against  a  private  individual,  but 
against  the  Majesty  of  the  State  itself  or  of  its  Represen- 
tative. A  person  guilty  of  High  Treason  against  the  State, 
or  the  Sovereign,  is  a  public  enemy,  and  should  be  treated 
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as  an  enemy  with  whom  the  State  or  the  Sovereign  is  at 
war.  In  a  matter  of  this  kind,  State  policy  may  be  as 
powerful  an  argument  as  abstract  reasoning. 

Am  I  still  pressed  with  the  argument  of  the  universality 
of  the  punishment  of  death  in  all  countries  ?  If  so,  then, 
I  answer,  so  were  human  sacrifices  at  one  time  or  another, 
in  every  country  of  the  world,  so  far  as  we  have  been  able 
to  ascertain  the  truth,  or  form  probable  conclusions  from 
other  well-known  and  authenticated  facts.  But,  as  a  flash  of 
lightning  penetrates  the  gloom  of  the  dark  and  murky  night, 
so  the  voice  of  reason  and  truth  ever  and  anon  flashes 
across  the  world,  and  lights  up  the  torches  of  truth  and 
reason  and  sweeps  away  old,  savage  and  barbarous  laws 
from  the  Criminal  Code.  When  all  the  Physical  sciences 
are  advancing  with  rapid  strides,  why  should  the  science  of 
Law  stand  still  ? 

Confiscation  of  eff^ects,  by  a  death  sentence,  did  not  exist 
in  the  old  Roman  law,  and  was  first  introduced  by  Sylla, 
and  was  maintained  by  Julius  Ca&sar.  The  Feudal  lords, 
who  were  generally  poor  and  rapacious,  adopted  confiscation 
to  fill  their  often-exhausted  exchequers  ;  but  their  example 
has  been  rejected  in  most  of  the  modern  European 
Criminal  Codes.  Confiscation  of  property  by  a  death 
sentence  recently  existed  in  England ;  but  was  abolished  in 
1872.*  The  relations  of  the  murderer  suff^ered  enough  by 
the  punishment  of  the  criminal,  without  being  deprived  of 
the  property  which  would  have  fallen  to  them  by  his  natural 
death.  This  change  is  an  example  of  the  progress  of 
criminal  law  towards  the  adoption  of  more  humane 
principles  than  formerly  existed. 

If  the  only  proper  object  of  human  punishment  were  the 
reformation  of  the  offender,  the  necessary  consequence 
would  be  that  the  punishment  of  death  is  not  allowable 
under  any  circumstances.    As  I  do  not  admit  that  this  is 

•  Vidi  33  &  34  Vict.,  c.  23. 
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SO,  I  do  not  avail  myself  of  that  argument  for  the  abolition  of 
the  punishment  of  death.  I  believe  that  capital  punish- 
ment, which  is  the  destruction  of  human  life,  is  destined 
to  disappear  from  the  Criminal  laws  of  all  enlightened 
nations ;  because  the  principles  which  I  have  here  laid  down 
are  becoming  the  common  doctrines  of  all  enlightened 
Criminal  jurists  and  philanthropists,  and  are  largely  held  by 
all  enlightened  nations  in   the  world. 

On  the  whole,  then,  I  conclude  that,  on  the  principles  of 
absolute  morality,  the  punishment  of  death  is  not  morally 
legitimate ;  and  that  it  is  not  justified,  by  its  utility,  in  any 
case,  except  High  Treason ;  and  that,  whatever  may  have 
been  its  suitability,  in  former  ages,  it  is  not  suited  to  the 
present  age.  Of  course,  so  long  as  it  exists  in  the  Statute 
Book,  capital  punishment  can  be,  and  ought  to  be,  enforced. 

6.  The  necessity  for  a  Supreme  Criminal  Court  of  Appeal. — ' 
When  there  is  no  Court  of  Appeal  to  reconsider,  and,  if 
necessary,  revise  the  judgments  of  a  Court  of  First  Instance, 
there  is  serious  danger  of  grave  acts  of  injustice.  In 
Civil  cases  of  the  most  insignificant  amount,  Civil  Courts  of 
Appeal  are  amply  provided  from  the  lowest  to  the  highest 
Court  in  this  realm.  But  in  Criminal  Courts,  where  the 
honour,  liberty  and  life  of  the  citizens  are  often  decided, 
there  is,  in  England,  as  a  rule,  no  right  of  appeal.  This 
condition  of  affairs  is  a  public  scandal  to  English  Justice, 
and  ought  not  to  be  allowed  to  continue  another  session 
of  Parliament.  Where  an  innocent  person  is  convicted, 
absolute  remissibility  of  punishment  is  impossible ;  but  it 
ought  to  be  approached  as  nearly  as  human  frailty  will  allow. 

Strange  as  it  may  appear,  China,  for  at  least  4,000  years, 
has  afforded  three  appeals  to  its  meanest  subject  when 
sentenced  to  death ;  and  yet  we,  in  England,  do  not  allow 
of  a  single  appeal,  unless  to  the  clemency  and  mercy  of  the 
Sovereign,  whose  prerogatives  are  exercised  by  a  political 
'unctionary,  who  can  never,  in  any  case,  be  alleged  to  be 
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more  qualified  to  exercise  this  great  prerogative  than  a 
Court  of  Appeal  composed  of  the  highest  Judges  in  the 
realm,  and  engaged  in  the  investigation  of  the  most  grave 
charge  which  can  be  made  against  a  fellow  subject. 
Is  money  of  more  value  in  England  than  the  life  of  a 
human  being?  Why  should  there  be  an  Appeal  in  civil 
actions  in  the  High  Court  of  Justice,  and  not  an  Appeal  in 
the  same  Court  in  a  case  of  life  and  death  ? 

7.  Pardon  by  the  Royal  Prerogative. — The  power  to  pardon 
offenders  is  usually  entrusted  to  what  is  called  the  Executive 
power.  What  is  this  Executive  power  is  not  very  clear,  and 
the  name  does  not  suggest  any  very  clear  idea.  Perhaps,  the 
most  perfect  notion  we  can  form  of  this  Executive  power  is 
that  it  is  an  authority  subordinate  to  the  supreme  Legislative 
power  in  the  State.  How  far  this  power  of  pardon  should  be 
exercised  in  any  case  is  a  grave  matter  for  discussion ;  because, 
if  the  power  is  exercised  on  a  knowledge  of  the  case,  the 
Executive  power  acts  as  a  Court  of  Appeal,  and  over-rides 
the  ordinary  Courts  of  the  State ;  and  if  it  acts  arbitrarily,  it 
acts  legislatively  and  in  violation  of  the  fundamental  laws 
of  civilised  government.  Pardon  of  offences  against 
the  Criminal  Laws  should  not  be  granted,  unless  on  a  proper 
satisfaction  to  the  State  by  punishment,  or  by  an  equivalent 
of  past,  present,  or  future  services.  By  the  Constitution  of 
England,  the  prerogative  of  mercy  is  reserved  to  the 
Sovereign.  No  matter  where  deposited,  or  how  actually 
exercised,  it  should  not  be  regarded,  says  Paley,  as  a  favour 
yielded  to  solicitation,  granted  to  friendship,  or  least  of  all 
made  subservient  to  the  conciliation  or  gratification  of 
political  attachments,  but  should  be  a  judicial  act.  Recent 
events  have  shewn  that  this  great  doctrine  is  apt  to  be  for- 
gotten by  a  large  number  of  well-meaning,  but  weak-minded 
persons.  An  unmerited  pardon  is  a  crime  against  the  public. 
A  wise  Government  will  never  be  affected  by  the  violence  or 
threats  of  a  mob,  or  of  its  leaders.    The  Sovereign  power, 
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entrusted   with   the  high   and  sovereign   right   to   pardon 
offenders,  should  be  governed  by  an  enlightened  regard  to 
the  public  welfare.  When  it  does  not  put  the  laws  of  the  land 
into  execution,  the  Sovereign  power  suffers  a  serious  wrong. 
The  power  of  pardon  should  not  be  exercised  by  caprice,  or 
under  fear.     It  is  often  a  beneficent  and  beneficial  power  ; 
but  it  often  gives  rise  to  unjust  clamour,  unfounded  libels, 
and  dangerous  threats.     Such  a  power  cannot  be  easily 
exercised  to  the  satisfaction  of  all.    As  a  rule,  clemency 
should   be  excluded  in  a  perfect  Criminal  system  of  law, 
where  punishments  are  mild  and  the  proceedings  in  Criminal 
cases  are  regular  and  expeditious ;  for,  then,  clemency  is 
unjust  to  the  nation  and  dangerous  to  its  security  and  peace. 
When  an  accused  person  is  innocent,  and  has  been  found 
guilty,  his  case  is  not  one  for  clemency,  but  for  justice,  and 
should  be  subject  to  a  regular  Appeal  to  a  Criminal  Court 
of  Appeal.     A  criminal  should  no  more  be  exempted,  by 
caprice,  from  the  sentence  inflicted  on  him  by  law,  than  a 
defendant,  in  a  Civil  action,^  should  be  exempted  from  the 
judgment  passed  against  him  in  a  Civil  suit,  unless  by  and 
in  virtue  of  a  judgment  of  a  Court  of  Appeal.     But,  when 
the  Criminal  Laws  are  absurd,  or  the  punishments  severe, 
the  clemency  of  the  supreme  power  may  be  just  and  neces- 
sary. Still,  clemency  should  belong  to  the  laws,  and  not  to 
the  legislator.     It  should  shine  out  and  illuminate  the 
Criminal  Code.     It  ought  not  to  be  left  to  the  whim  or 
fancy  of  private  judgment.     It  should  not  be  determined 
"y  the  invisible  and  mysterious  power  of  public  opinion, 
'^hich,  though  strong,  is  vague  and  capricious. 

III. — Reforms  Required. 

8»  Some  Reforms  Required  in  our  Criminal  Laws* — Great 
improvements  and  reforms  have  been  made  during  the 
Present  century  in  our  Criminal  laws ;  but  much  requires 
^°  be  done  by  future  Legislators    and  Judges  and  Magi- 
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strates.  Looking  at  the  Criminal  laws  of  our  country,  and 
the  offences  they  are  intended  to  punish  and  to  prevent,  I 
venture  to  assert  that  the  spectacle  of  human  suffering 
before  our  eyes,  even  after  all  the  advancements  we  have 
made  in  the  present  century,  should  arouse  our  best 
exertions  to  help  and  save  those  who  are  surrounded  by 
vice,  or  addicted  to  crime,  and  that  not  only  in  their 
interest,  but  also  in  our  own  and  that  of  the  pubHc.  Let 
us  see  that  our  Criminal  laws,  and  indeed  all  our  laws,  are 
in  conformity  to  Justice  and  the  public  interest.  Nothing 
would  enable  us  more  effectually  to  arrive  at  this 
conformity  than  the  simplifying  and  codifying  of  our 
Criminal  laws,  and  making  them  clear,  precise,  and  brief  in 
expression.  Napoleon  the  Great  boasted  that  his  Code  had 
done  more  good  to  France  than  all  previous  laws.  Was  he 
right  ?  To  a  very  large  extent  he  was.  Very  considerable 
progress  in  this  great  and  necessary  Reform  was  made  under 
the  late  Lord  Chancellor  Caimsin  1878  and  1879.  Than  the 
present  Lord  Chancellor  of  England,  no  man  in  this  country  is 
more  capable  of  completing  the  grand  work  which  Lord 
Cairns,  with  the  aid  of  most  able  coadjutors,  commenced, 
but  did  not  succeed  in  bringing  to  a  final  conclusion. 

I  have  shewn,  I  think,  that  it  is  of  the  highest 
importance  that  the  Legislature  should  provide  for 
a  High  Court  of  Criminal  Appeal  in  all  cases  of  murder, 
and,  indeed,  in  all  grave  and  serious  crimes,  in  order 
to  protect  the  innocent,  and  to  prevent  the  execution 
of  harsh  or  unjust  sentences  against  the  guilty.  But, 
if  the  accused  ought  to  have  the  right  of  Appeal,  the 
question  arises,  should  the  accuser  have  the  right  of 
Appeal,  or  of  beginning  a  new  prosecution?  Thorrilon 
answers  both  questions  in  the  negative,  and  supports  his 
opinion  by  an  appeal  to  the  principle  of  Humanity.  I 
venture  to  think  that  he  is  wrong  on  this  point ;  and  that 
the  accuser  as  well  as  the  accused  should  have  the  right 
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of  appeal ;  and  unless  the  Court  of  First  Instance,  or 
Court  of  Appeal,  held  the  accused  to  be  innocent,  that  the 
accused  should  be  entitled,  as  in  a  Civil  action,  to 
re-commence  proceedings  against  the  accused.  All 
Criminal  appeals  should  be  immediately  from  the  Inferior 
Courts  to  the  High  Court  of  Justice,  and  should  be 
brought  under  review  by  a  simple  and  inexpensive  procedure. 
Finally,  I  would  refer  to  the  Criminal  Law  and  Pro- 
cedure Reforms  which  I  suggested  in  this  Review  in  May, 

1878. 

Alexander   Robertson. 


II.— CONTEMPT  OF   COURT, 
I.  Introduction. 

I.    Introduction.—  !  i.  The  Nature  and  Outline  of  the  Subject, 
Distinction  between  contempt  by  disobedience  and  contempt  by  obstruction 
or  interference — Former  part  of  law  of  execution — Latter  a  criminal  matter — 
Criminal  contempt  defined — ^Jurisdiction  to  visit  with  summary  punishment — 
Nature  and  reason  of  the  jurisdiction — Not  necessary  to  shew  an  actual  deflec- 
tion  of  the  course  of  justice — Power  of  Court  neither  arbitrary  nor  precisely 
limited — Motions  where  mere  technical  contempt  discouraged — The  limits  of 
the  jorisdiction^-Meaning  of  "  the  Court  '* — Arrangement  of  subject. 
§  ii.  When  a  Proceeding  is  Pending. 
Civil  proceeding — Criminal  cause — Institution  of  proceeding — Before  judg- 
ment drawn  up— Contempt  sedente  curia — Cases  concluded,  or  concluded  as  to 
one  stage — Reports  of  cases — New  trial — Indictment  against   a  number  of 
persons  tried  seriatim  -Molestation  after  decree  for  judicial  separation. 

§  i.  The  Nature  and  Outline  of  the  Subject, 

A    CONTEMPT  of  Court  may  be  committed  either  by 
"^^    disobeying  an  order  of  a  Court,  or  by  obstructing  or 
interfering  with  the  course  of  justice. .  Contempt  by  dis 
obedience  to  an  order  is,  at  bottom,  a  branch  of  the  law  of 
execution."*^     Contempt  by  interference  with  the  course  of 

•  Pooley  V.  Whetham,  1880,  15  Ch.  D.  435  C.A.  (disobedience  to  order  not 
an  offence  within  sect.  19  of  the  Extradition  Act,  1870) }  Mqrtin  v.  Bannister ^ 
1879.  4  Q.B.D,  491  C.A, 
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justice  is  a  highly  criminal  matter,  on  occasion  arising  out  of 
an  act  of  disobedience,  but  separable  and  distinct  from  any 
form  of  contempt  in  process.*  I  propose  to  treat  of 
Criminal  contempts  only.t 

A  contempt  of  Court  is  anything  done,  when  an  action, 
cause,  proceeding,  or  matter  is  pending  in  Court,  which 
has  a  tendency  to  obstruct  or  interfere  with  the  ordinary 
course  of  justice,  or  to  prejudice  the  trial.  J 

Such  an  act  would  generally  be  punishable  by  the 
criminal  law,  and  is,  at  times,  a  libel,  and  if  there  is  some 
particular  doubt  as  to  a  matter  of  fact,  for  instance,  as  to 
the  meaning  of  a  document,  the  Court,  in  its  discretion, 
may  leave  the  question  to  be  determined  by  a  jury,§  but, 
since  ordinary  criminal  process  is  slow  and  would  be 
inoperative  till  after  the  mischief  was  done,  there  is  a  juris- 
diction, which  Courts  of  Record  have  properly  exercised 
from  the  earliest  times,  to  deal  summarily  with  such 
cases.  II 


•  76. ;  Harvey  v.  Harvey,  1884,  26  Ch.  D.  644 ;  O'Shea  v.  O'Shea,  ex  parte 
Tuoky,  1890,  15  P.D.  59  C.A. ;  Reg.  v.  Caitro  (Shipworth'i  Case),  1873, 
L.R.  9  Q.B.  219,  232. 

t  Excluding  contempt  by  the  non-payment  of  money  ordered  to  be  paid  in 
a  fiduciary  capacity  and  contempts  by  solicitors  as  officers  of  the  Supreme 
Court,  which,  though  criminal  {In  re  Gent,  1888,  40  Ch.  D.  190 ;  In  re  Freston, 
1883  II  Q.B.D.  545),  are  not  of  the  same  character  as  contempts  by  inter- 
ference ;  and  contempts  committed  by  inferior  Courts  in  ignoring  orders  of  a 
superior  Court  directed  to  them.  See  Bl.  2  Com.  280,  2  Hawk.  P.C.  c.  22 ; 
Vin.  Ab.,  t.  Contempt ;  Coventry  and  Hughes,  Dig.,  /.  Contempt ;  Barton  v. 
Reg,,  1840,  2  Mo.  P.C.  19 ;  Barton  v.  Field,  1842,  4  Mo.  P.C.  273. 

t  Anon.  {Case  of  the  Champion,  Case  of  the  St.  jfames*  Evening  Post),  1742, 
2  Atk.  469,  S.C.  Roach  v.  Garvan,  2  Dick.  794,  1748 ;  i  Yes.  Sen.  157 ;  Skiip^ 
worth^s  Case,  u,s, 

§  Ex  parte  Jones,  1806, 13  Ves.  237 ;  Helmore  v.  Smith,  1886, 35  Ch,  D.  449. 

II  Rex  V.  Almon,  1765,  Wilmot's  Op.  243  (approved  Re  Johnson,  1887, 
20  Q.B.D.  68) ;  2  Hawk.  P.C.  c.  22 ;  Burdett  v.  Abbott,  1811,  14  East  85,  per 
Lord  Ellenborough,  C.J. ;  Rex  y,  Davison,  1821,46.  and  Aid.  329;  Rex  v, 
Qlementf  182X,  ib,  218 ;  Skipworth*s  Case,  ubi  supra^ 
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A  proceeding  for  contempt  does  not  amount  to  a  process 
taken  for  vindicating  the  personal  dignity  of  the  Judges, 
and  protecting  them  from  personal  insults  as  individuals. 
A  contempt  may  be  committed  by  a  libel  or  slander,  or 
personal  attack  on  a  Judge,  and  through  him  on  the  Court, 
or  by  an  insult  offered  to  him,  and  through  him  to  the 
dignity  of  the  Court ;  but  the  object  and  reason  of  the 
process  and  jurisdiction  is  to  preserve  the  proceedings  of 
the  Court  from  being  misrepresented,  to  prevent  prejudice 
to  the  minds  of  the  public  against  persons  concerned  as 
parties  in  causes,  before  the  cause  is  finally  heard,  to  keep 
the  streams  of  Justice  clear  and  pure  that  parties  may 
proceed  with  safety  both  to  themselves  and  to  their 
characters,  to  check  attempts  to  influence  the  Court,  or  to 
attack,  deter,  intimidate,  or  insult  witnesses  or  jurymen, 
and  generally  to  shield  and  protect  those  having  duties  to 
perform  in  Courts  of  Justice,  in  order  that  a  cause  may  be 
tried  fairly  and  impartially,  without  fear  or  favour,  accord- 
ing to  the  law  and  practice  of  England.* 

It  is  not  necessary,  therefore,  to  shew  an  actual  deflec- 
tion of  the  course  of  justice.  There  being  a  possibility  of 
obstruction,  the  offence  is  constituted  by  the  bare  inter- 
ference, for  if  the  contemner  escaped  with  impunity 
because  he  had  failed,  he  might  be  encouraged  to  success, 
and  frequently,  as  when  an  attempt  is  made  to  influence 
the  minds  of  possible  jurors  or  witnesses,  it  cannot  be 
established  whether  the  object  has  been  attained  or  not.t 

The  power  of  the  Court  is  neither  perfectly  arbitrary  and 
indefinite,  nor  precisely  limited  or  fixed,  but  may  be  ex- 
tended to  new  cases  as  they  arise,  provided  they  be  within 

*Re  yoknsoH,  ubi  supra,  S.C.,y onus  v,  Lotig,  31  Sol.  Jo.  727;  Roach  v. 
Garvan;  Skipworth's  Case;  Helmon  v.  Smith,  and  other  cases  supra;  Ex 
poHe  Femandex,  1861,  30  L.J.  C.P.  331. 

t  Skipwortk's  Case,  u,s, ;  Poor  v.  Sacheverel,  1720,  i  P.  Wm.  67C ; 
^elkin  v.  Herbert,  1863,  33  L.J.  Ch.  294 ;  Re  Mulock,  1864,  33  L.J.  M.  205. 
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the  principle  of  those  in  which  the  jurisdiction  has  been 
decided  to  exist,  the  Court  shewing  the  length  of  its  arm 
when  occasion  so  requires.* 

But  the  authority  of  the  Court  is  best  vindicated  by 
reserving  its  extreme  powers  for  cases  which  imperatively 
call  for  their  exercise,  and  a  motion  ought  not  to  be  made 
for  committal  when  a  party  has  other  means  of  working  out 
his  rights  without  prejudicial  delay,  and  merely  on  the 
ground  of  a  technical  offence,  the  real  object  being  to 
compel  payment  of  costs.t 

It  is  not  every  Court  which  has  any  jurisdiction  to  punish 
as  for  contempt,  while  the  jurisdiction  of  many  others  does 
not  extend  to  contempts  committed  out  of  doors,  but  is 
limited  to  contempt  in  the  face  of  the  Court,  as  it  is 
called.  J  It  will  in  consequence  be  convenient,  after  shortly 
explaining  when  a  proceeding  is  pending,  to  deal  generally 
with  the  divers  contempts  which  may  be  committed, 
reserving  the  proper,  qualifications  in  relation  to  the 
different  Courts  for  later  consideration,  so  that  "the 
Court,"  unless  the  contrary  is  expressly  stated,  or  made 
apparent  from  the  context,  will  mean  the  Supreme  Court 
of  Judicature. 

§  ii.  When  a  Proceeding  is  Pending, 

A  civil  proceeding  is  pending  from  the  issue  of  the  writ 
or  other  initiatory  process  so  long  as  any  proceeding  can  be 
taken  in  the  cause.  And  a  criminal  cause,  in  the  same 
way,  is  pending  from  the  issue  of  the  summons  or  warrant, 

•  MilUr  V.  Knox,   1838,    4    Bing.    N.C.  589,    opinion    of  WilliamR,   J. 
Helmore  v.  Smith,  «^. 

t  IVardy.  Swiff,  1848,  6  Hare  312,  per  Shadwell,  V.C.;  Re  Clements, 
Republic  of  Ccsta  Rica  v.  Erlanger,  1877,  46  L.J.  Ch.  375,  383,/^  Jesscl,  M.R. ; 
Plating  Co,  v.  Farquharson,  188 1,  17  Ch.  D,  49  C.A.;  Hunt  v.  Clarke  (Star), 
1889,  58  L.J.  Q.B.  490 ;  61  L.T.  343  ;  37  W.R.  724  C.A. 

X  Reg,v.  Lefroy,  1873,  L.R.  8  Q.B.  134,  S.C.  Ex  parte  ^ollife,  42  L.J.  Q.B, 
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or  presentment  of  the  indictment,  till  the  final  sentence  of 
the  Court  has  been  commenced  to  be  put  into  execution,  or 
till  the  defendant  has  been  acquitted  and  discharged,  or 
discharged  for  some  other  reason.* 

Accordingly,  the  publication  of  comments  on  the  conduct 
of  the  parties  shortly  after  the  issue  of  the  writ  is  a 
contempt,  although  no  proceedings  whatever  have  taken 
place  in  open  Court.t  And,  in  like  manner,  it  is  a  contempt 
to  obstruct  the  service  of  a  writ, J  or,  immediately  upon 
the  institution  of  an  action  to  which  he  is  a  party,  to 
interfere  with  an  infant. § 

So,  again,  true  bills  had  been  found  by  the  Grand  Jury  at 
the  Central  Criminal  Court.  The  indictments  had  been 
removed  by  certiorari  into  the  Court  of  Queen's  Bench,  and 
a  day  fixed  for  the  trial.  At  this  stage  speeches  were 
delivered  at  a  public  meeting  which  censured  the  prose- 
cution and  the  Crown  counsel,  and  reflected  on  the  trial 
generally.  The  Court  had  no  doubt  that  the  cause  was 
pending  before  it,  and  inflicted  a  punishment  for  this 
contempt.  II 

To  take  an  instance  of  another  kind.     After  judgment 

^^d  been  given  by  the  Chief  Judge  on  a  matter  before  the 

^ourt  of  Review,  but  before  the  minutes  of  the  order  were 

finally  settled,  V.  S.,  the  solicitor  to  one  of  the  parties, 

published  a  printed  circular,  copies  of  which  he  distributed 

^^  ^Vie  Court,  containing  defamatory  charges  against  the 

^^^c^itors  opposed  to  him,  and  commenting  in  severe  and 

^^^^spectful  terms  on  the  judgment.    The  solicitors  on  the 

^cc  Salt  V.  Cooper y  1880, 16  Ch.  D.  544 ;  Hart  v.  Hart,  1881, 18  Ch.  D.  670  ; 
*  ^^lagett,  1882,  20  Ch.  D.  637,  653 ;  Willi  v.  Luff,  1888,  38  Ch.  D.  197. 
"^    ^aw   V.    E/<y,    1868,    L.R.    7    Eq.    49 ;    Peters    v.    Bradlaugh,    1887, 
*  y-r..R.  414. 

♦     V^itham  v.  Witham,  1669,  3  Ch.  R.  41. 

S    Qynn  V.  Gilbard,  i860,  i  Dr.  &  Sm.  356. 

^\    ^eg.  V.  Castro  (Onslow's  and  Whalley's  Cases),  1873,  L.R.  9  Q.B.  219, 
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other  side  presenting  a  petition  to  that  end,  V.  S.  was 
committed.* 

And  though  a  cause  be  technically  dead,  the  Judge  will 
punish  by  committal  or  otherwise  violence  done  or  offered 
to  the  parties,  witnesses,  or  others,  at  the  conclusion  of  the 
case  and  in  the  vicinity  of  the  Court .t  And  any  violent  or 
indecent  behaviour  in  the  face  of,  or  in  the  vicinity  of  the 
Court,  sedente  curia,  would  be  a  contempt,  though  no  cause 
had  been  called  on  before  the  Court. J 

But  (saving  the  ordinary  law  as  to  libel  and  slander)  any 
person  may  comment  as  he  pleases  on  a  case  which  is 
concluded. §  And  although  a  cause  or  action  may  be 
technically  pending,  it  is  not  every  comment  on  a  past 
stage  of  the  proceedings  which  will  be  punished  as  a 
contempt.  This  plainly  appears  from  the  following,  among 
other  cases : — 

A  motion  was  made  before  Stuart,  V.C,  for  an  injunction 
to  restrain  the  defendants  from  using  the  trade  mark  of  the 


*  By  Sir  Geo.  Rose  sitting  for  the  C.J.,  Ex  parte  Van  Sandau.re  Martin^  1844, 
I  Ph.  445,  S.C.  Ex  parti  Turner,  3  Mont*  D.  &  D.  523.  Order  approved  by 
Lyndhurst,  L.C.,  ex  parte  Van  Sandau,  1844,  14  L.J.  Bk.  g,  but  subsequently 
discharged  by  Cottcnham,  L.C.,  on  account  of  irregularity  in  the  form  of  the 
writ  of  attachment,  ex  parte  Van  Sandau,  1846,  i  Ph.  605;  i  De  G.  303.  See 
also  Van  Sandau  (printed  Saudau)  v.  Turner,  1845,  14  L.J.  Q.B.  154  (action 
for  false  imprisonment  arising  out  of  the  committal).  Ex  parte  Crowe,  the 
unreported  case  relied  on  by  Sir  Geo.  Rose,  is  ex  parte  Jones,  1806,  13  Yes.  237 
(see  Birch  v.  Walsh,  1846,  10  Ir.  Eq.  Rep.  93),  and  the  same  case  as  Re  Quick, 
the  order  in  which  is  cited  by  Cottenham,  L.C.,  in  the  report  i  De  G.  303. 

t  Rex,  V.  Wigley,  1835,  7  C.  and  P.  4. 

X  lb.  See  In  re  Pater,  1864,  33  L.J.  M.C.  142.  D.,  a  disappointed  suitor, 
firing  a  pistol  at  Jessel,  M.R.,  who  had  alighted  from  a  cab  at  the  door  of  the 
Rolls  Court,  and  was  about  to  proceed  to  his  private  room  and  thence  to  the 
Court,  was  taken  into  custody  by  a  policeman  in  attendance  at  the  Court, 
and  afterwards  tried  by  ordinary  criminal  process.  Reg,  v.  Dodwell^  Times, 
i6th  March,  1878,  S.C.  Re  Dodwell,  Seton,  1589. 

§  Re  ledger,  Dallas  v.  Ledger,  1887,  5^  J-P-  328;  4  TX.R.  432, 
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plaintiflfs.  The  plaintiffs  admitted  that  they  had  known  of 
the  alleged  infringements,  but  had  not,  till  the  then  present 
time,  taken  any  steps  to  restrain  them.  Upon  this,  the 
Vice-Chancellor,  without  calling  on  counsel  for  the 
defendants,  directed  the  motion  to  stand  over,  with  liberty 
to  the  plaintiffs  to  bring  such  action  as  they  might  be  advised, 
and  with  liberty  to  apply.  Three  days  later  a  report 
appeared  in  the  Leeds  Mercury  in  which  it  was  stated  that  a 
particular  fact  necessary  to  the  case  of  the  plaintiffs  had 
been  established  in  evidence,  and  that  the  defendants  relied 
on  the  lapse  of  time.  The  plaintiffs  printed  this  report  in 
the  form  of  hand-bills,  which  they  circulated  among  the 
trade.  The  defendants  moved  for  an  injunction  to  prevent 
this.  This  was  not  in  form  a  motion  for  attachment  or 
committal,  but  it  was  discussed  on  the  same  principles.  It 
was  argued  that  the  report  was  false,  inasmuch  as  it  stated 
a  certain  thing  to  have  been  established  in  evidence, 
whereas  no  evidence  was  gone  into  on  the  occasion  of  the 
motion  and  that  the  defendants  relied  on  lapse  of  time, 
whereas  counsel  for  the  defendants  had  not  been  heard. 
The  report,  it  was  urged,  was  calculated  to  prejudice  the 
minds  of  the  public,  some  of  whom  might  act  as  jurors  in 
an  action  at  law  then  pending  between  the  parties,  and  was 
an  interference  with  the  due  administration  of  justice. 
The  Vice-Chancellor  refused  the  motion.  The  report,  he 
said,  was  not,  and  could  not  be  expected  to  be,  a  perfectly 
accurate  report,  yet  it  contained  no  such  inaccuracy  and  no 
such  impropriety  in  any  part  of  it  as  to  justify  the  motion ; 
and  though  he  did  not  approve  the  publication,  not  being 
satisfied  that  it  was  a  fair  proceeding,  it  was  not  every 
unfair  report  that  the  Court  would  punish.  His  Honour 
directed  that  the  costs  should  be  costs  in  the  cause.  An 
appeal  from  this  decision  was  dismissed  by  Knight  Bruce 
and  Turner,  LL.J.J.,  the  latter  saying,  "  If  we  entertain  this 
application  we  might  have  to  sit  here  from  day  to  day  to 


140  CONTEMPT  OF  COURT. 

try  the  fairness  or  unfairness  of  every  report  appearing  in 
the  newspapers."* 

M.  brought  an  action  against  G.  to  recover  damages  for 
breach  of  an  agreement  to  supply  250  additional  sub- 
scribers to  the  Choir  newspaper.  The  trial  took  place 
before  Brett,  J.,  at  the  Guildhall,  when  a  question  arose  as 
to  the  validity  of  the  alleged  agreement.  A  verdict  was 
returned  for  the  plaintiff,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  or  for  a  new  trial,  or 
to  have  the  verdict  entered  against  him  on  the  money 
counts  in  the  declaration  only,  these  being  in  respect  of 
copies  of  the  newspaper  actually  supplied  to  him.  At 
a  concert  given  shortly  afterwards  at  St.  James's  Hall,  W. 
acting,  as  was  admitted,  as  the  defendant's  agent,  caused 
a  printed  paper  to  be  placed  in  every  seat,  commenting  on 
the  trial,  and  giving,  generally,  a  version  of  the  facts 
favourable  to  the  defendant,  and  not  strictly  accurate. 
Thereupon  a  motion  was  made  for  a  rule  to  shew  cause 
why  an  attachment  should  not  issue  against  W.  for 
contempt  of  Court.  The  Court  of  Common  Pleas  refused 
the  rule ;  because,  if,  looking  to  the  mode  of  distribution, 
and  its  general  character  and  object  (to  explain  the  absence 
of  an  orchestra  at  the  concert  owing  to  the  expenses  of 
the  action),  the  paper  could  constitute  a  contempt  at  all, 
which  the  Court  doubted,  the  time  in  which  a  new  trial 
could  be  moved  for  had  not,  indeed,  expired,  but  the 
motion  might  or  might  not  be  made,  and  there  was  nothing 
pending  before  the  Court  at  all.t 

D.  brought  an  action  against  the  proprietor  of  the  Era  for 
an  alleged  libel.  The  trial  resulted  in  a  verdict  of  forty 
shillings  for  the  plaintiff.    The  defendant  gave  notice  of  an 

•  Brook  V.  Evans,  i860,  29  L.J.  Ch.  616 ;  8  W.R.  688.    See  Butnos  Ayns 
Gas  Co.  V.  Wildi,  1880,  42  L.T.  657  ;  29  W.R.  43. 

t  Metsler  v.  Gounod  (Mrs,  Weldon's  Case),  1874,  30  L.T.  264.  Judgment 
of  Keating,  J.,  Brett  and  Denman,  J.J«,  concurring 
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application  for  a  new  trial,  but  published   in   the   Era  an 

article  censuring  and  ridiculing  the  jury  for  their  disregard 

of  the  summing  up  of  Lord  Coleridge,  CJ.,  before  whom 

the  trial  took  place.     On  an  affidavit  verifying  this  article, 

a  motion  was  made  that  the  defendant  might  be  punished 

for  contempt.  The  gist  of  the  argument  was  that  the  article 

was  an   interference  with  the  course  of  justice  in  that  it 

plainly    suggested    that    a    second  jury    would  be    fools 

if  they  did  not  find   for  the   defendant.     The   Divisional 

Court  declined  to  accede  to  the  application.    There  was  an 

undoubted  right,  said  Field,  J.,  to  make  comments  upon 

the  conduct  of  Judges  or  Jurors,  and  it  was  admitted  that  if 

the  article  had  been  published  before  the   notice  of  an 

application  for  a  new  trial,  it  could  not  have  been  complained 

of.    But  the  liability  of  the  writer  could  not  depend  upon 

a  notice  having  been  given  of  an  application  for  a  new  trial. 

Suppose  the  new  trial  refused  by  the  Court,  and  an  appeal 

brought.      Suppose   an   appeal   carried  to   the   House  of 

Lords.    Was  the  right  of  comment  to  be  in  suspense  for 

two  or  three  years  ?     The  case  would  by  that  time  have 

'ost  all  interest.     In  that  view,  the  right  of  comment  would 

'^ot  be  of  much  value.    The  true  principle  was  that  the  article 

uiust  be  such  as  (in  reasonable  possibility)  to  influence  the 

nal  of  the  case  and  prevent  the  tribunal  from  coming  to  a 

J^^  and  impartial  decision.   If  on  the  morning  of,  or  before, 

®  ^rial  an  article  had  appeared  indicating  that  the  jury 

ould  be  foolish  unless  they  found  according  to  the  view  of 

^  ^v^iter,  that  would  be  an  interference  with  the  course  of 

^^^,  and  he  should  be  prepared  to  exercise  the  power  of 

^  Court  to  prevent  a  miscarriage  of  justice  by  means  of  a 

^^    contempt.     Stephen,  J.,  expressed  his  opinion  to  the 

,  ^^  effect,  and  noticed,  as  a  sufficient  ground  for  refusing 

application,  the  considerable  time  which,  in  any  event, 

^t   elapse  before  a  new  trial  took  place,  and  the  con- 

^^^nt  improbability  that  the  article  would  then  have  any 
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influence  on  possible  jurors,  or,  through  them,  on  the 
course  of  justice.* 

When  an  indictment  has  been  found  against  a  number  of 
persons,  the  whole  trial  constitutes  one  proceeding,  though, 
in  point  of  fact,  the  defendants  sever  in  their  challenges  and 
are  tried  seriatim.  The  proceeding  does  not  terminate  till 
the  last  prisoner  has  taken  his  trial.t 

Where  the  husband  had  obtained  a  decree  of  judicial 
separation,  a  motion  for  attachment  against  the  wife  upon 
the  ground  of  molestation  after  the  decree  was  refused  by 
Butt,  J.,  who  held  that  his  functions  were  at  an  end,  and 
that  he  had  no  jurisdiction, — the  case  was  one  for  a  police 
magistrate.  J 

Horace  Nelson. 


^Re  Ledger,  Dallas  v.  Ledger,  1887,  52  J.P.  328;  4  T.L.R.  432; 
Metiler  v.  Gounod,  u,s,,  not  cited«  In  Corkery  v.  Hickson,  1876, 
I.R.  10  C.L.  174,  Q.B.,  Whiteside,  C.J.,  O'Brien  and  FitzgeralJ,  J.J.,  the 
defendant  publishing,  pending  a  respite  to  enable  him  to  move  for  a  new  trial, 
a  pamphlet  discussing  in  a  spirit  of  censure  the  entire  case,  the  jury,  the 
counsel,  and  the  evidence,  was,  on  motion,  fined  ;£'2o  with  costs.  The  point 
that,  substantially,  there  was  no  case  pending  before  the  Court  was  not  taken. 
See  also  Felkin  v.  Herbert,  1863,  33  L.J.  Ch.  294. 

t  Rex  V.  Clement,  1821,  4  B.  &  Aid.  218  (the  trial  of  the  Cato  Street 
conspirators), 

t  Smith  V.  Smith,  i88g,  59  L.J.  P.  15. 
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CODE  OF  COMMERCE.    BOOK  III. 

Tit.   III.   (continued). 
Section   I.   (continued), 

(30 
Of  the  Duties  of  the  Shipper. 

Art,  679.  A  charterer  of  a  whole  ship  may  sub-charter 

wholly  or  partially  for  the  periods  that  he  pleases,  and  the 

^ptain  cannot  refuse  to  accept  the  cargo  tendered  by  the 

sub-charterers,  provided  always   that  the  terms    of   the 

^^'ginal  charter  are  observed,  and  that  the  whole  chartered 

^^ight  is  paid  to  the  person  letting  the  ship,  even  if  the 

^^^p   is  not  fully  laden,  having  regard,  however,  to  the 

provisions  of  the  next  Article. 

^-  Bk.  II..  72,  G.  606,  I.  563,  N.  45,  P.  552,  R.  1031,  Sw.  116. 
^-  and  P.  393,  Macl.  331. 

^So.  A  charterer  who  does  not  load  the  whole  of  the 

^^So  that  he  has  contracted  to  ship,  will  pay  freight  on 

*^^t  he  ought  to  have  loaded,  unless  the  captain  has  taken 

y*^^r  goods  to  complete   the  cargo,  in  which  case  the 

^flR^rence  in  freight,  if  any,  will  be  carried  to  the  charterer's 

^^<^ount. 

"^^     Bk.  II.,  72,  75,  F.  287,  288,  G.  579,  580,  589,  I.  564,  N.  47,  P.  552, 
^    C^),  R.  1032,  Sw.  87.    E.  105. 
"^^rws.  73,  75,  M.  and  P.  298,  Morris  v.  Levison,  1  C.P.D.  155,  Macl.  348. 

^€i.  If  a  shipper  loads  goods  that  are  of  a  different 

^^c::ription  from  those  he  declared  at  the  time  of  entering 

^^^  the  charter-party,  without  the  knowledge  of  the  person 

^^^ing  the  ship  or  the  captain,  and  in  consequence  thereof 

^^  person  letting  the  ship  or  other  shippers  are  prejudiced  by 

^^nfiscation,  embargo,  detention,  or  other  cause,  the  person 

lo 
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causing  the  loss  is  liable  to  make  complete  compensation 
out  of  his  cargo  and  other  property  to  all  who  have 
sustained  damage. 

B.  Bk.  II.,  98,  G.  563,  564,  H,  477,  R.  1033.  Sw.  82. 
News.  73,  M.  and  P.  134,  Macl.  388,  415. 

682.  If  the  goods  are  shipped  for  the  purposes  of  an  illicit 
trade,  and  are  put  on  board  with  the  knowledge  of  the 
person  letting  the  ship  or  the  captain,  these  latter  will  be, 
jointly  with  the  owner  of  the  goods,  responsible  for  all  loss 
which  may  arise  from  such  shipment  to  other  shippers,  and, 
even  if  they  have  so  agreed,  they  cannot  demand  from  the 
shipper  (of  the  illegal  goods)  any  compensation  for  loss  that 
the  ship  sustains. 

B.  Bk.  II.,  88. 
M.  and  P.  134. 

683.  If  the  vessel  puts  in  to  a  port  in  distress,  for  repairs 
to  the  hull,  machinery,  or  apparel  of  the  ship,  the  shippers 
must  wait  till  the  vessel  is  repaired,  but  they  may  discharge 
the  cargo  at  their  own  expense  if  they  think  fit. 

If  the  shippers,  a  Court  of  Law,  a  Consul,  or  a  proper 
authority  in  a  foreign  country,  think  fit  to  have  a  cargo 
liable  to  deterioration  discharged  for  its  own  benefit,  the 
expenses  of  discharging  and  loading  will  be  at  the  expense 
of  the  shippers. 

B.  Bk.  II.,  85,  86,  89,  94,  F.  277,  278,  296,  G.  636,640,  H.  478, 1.  570,  P.  556, 
R.  1,022,  Sw.  114.    E.  115. 
News.  75,  78,  M.  and  P.  154,  368,  Macl.  399. 

684.  If  a  shipper,  when  notice  of  the  circumstances 
referred  to  in  the  preceding  article  has  occurred,  seeks  to 
discharge  his  goods  before  their  arrival  at  their  port  of 
destination,  he  will  pay  the  full  freight,  the  expenses  o.f 
putting  into  port  at  his  request,  and  the  damages  and 
losses,  if  any,  occasioned  to  other  shippers. 

B.  Bk.  II.,  89,  F.  293,  G.  583,  I.  567,  N.  49,  P.  554.     E.  112. 

685.  In  a  general  ship,  any  one  of  the  shippers  may 
unload  his  goods  before  the  voyage  is  commenced,  and  pay 
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half  freight,  the  expense  of  stowing  and  unstowing,  and 
any  other  loss  caused  to  the  other  shippers. 

B.  Bk.  II.,  87,  F.  291,  G.  581,  582,  590,  H.  473,  I.  564,  N.  47,  Sw.  91  diff. 
£.  Ill  diff.,  Macl.  418. 

686,  Upon  the  discharge  and  delivery  of  the  cargo  to  the 
consignee,  he  must  at  once  pay  the  captain  the  agreed 
freight,  and  all  other  charges  for  which  the  said  cargo 
is  liable. 

The  gratuity  to  the  captain  (hat-money)  must  be  paid  in 
the  same  proportion  and  at  the  same  time  as  the  freight* 
taking  into  account,  in  regulating  its  amount,  all  alterations 
and  reductions  to  which  it  is  subject. 

B.  Bk.  II.,  76,  G.  615,  616,  H.  485,  487,  R^  1035,  Sw,  109.    E.  103. 
News.  76,  M.  and  P.  359,  382.387,  Macl.  434. 

687.  Charterers  and  shippers  may  not  abandon  goods 
which  are  damaged  by  their  inherent  vice  or  accident  for 
the  payment  of  freight  and  other  charges. 

They  may,  however,  if  the  shipment  consists  of  liquids 
/  which  have  leaked,   abandon  them,   if  no  more  than  a 

quarter  of  the  contents  remain. 

B.  Bk.  11.,  77,  F.  310,  G.  617,  H.  497, 1.  581,  N.  67  diff.,  P.  562,  Sw.  no  diff. 
K.  131. 

Af.  and  P.  378,  Macl.  438. 

(4.) 
Of  the  Total  or  Partial  Rescission  of  a  Charter-Party. 

^88.  A  charter-party  may  be  rescinded  on  the  demand  of 
^he  shipper  :— 
(^0  If  he  abandons  the  adventure  before  loading  the 

cargo,  on  payment  of  half  freight. 
'^•)  If  the  capacity  of  the  vessel  does  not  conform  with 

that  stated  in  the  certifitate  of  registry,  or  if  there 

is  a  mistake  as  to  the  national  flag  under  which  she 

sails. 
^^•)    If  the  vessel  is  not  put  at  the  disposal  of  the  chj^rterer 

at  the  time  and  place  agreed. 

10 — 2 
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(4.)  If  the  vessel,  after  putting  to  sea,  puts  back  to  her 

port  of  sailing  from  danger  of  pirates,  enemies,  or 

adverse  winds,  and  the  shippers  agree  to  discharge  her. 

In  (2)  and  (3)  the  person  letting  the  ship  must  indeninify 

the  charterer  for  all  loss  he  may  sustain. 

In  (4)  the  person  letting  the  ship  retains  his  right  to  the 
whole  freight  for  the  outward  voyage. 

If  the  freight  is  payable  by  the  month,  the  charterer  will 
pay  one  full  month  if  the  voyage  was  to  a  port  in  the  same 
sea,  and  two  if  to  one  in  another  sea. 

From  one  port  to  another  of  the  Peninsula  and  adjacent 
islands  only  half  a  month  will  be  payable. 

(5.)  If  the  ship -puts  into  a  port  in  the  course  of  the 
voyage  for  necessary  repairs,  and  the  shippers  prefer 
to  dispose  of  the  goods  there. 
When  the  delay  does  not  exceed  thirty  days,  the  shippers 

will  pay  the  full  outward  freight. 
If  the  delay  exceeds  30  days,  they  will  only  pay  freight 
pro  rata  itineris  peracta. 

B.  Bk.  II.,  73,  74,  91,  94,  F.  288-290,   299,  296,  G.  581,  H.  467,  459,  478, 
1.  562,  564,  570,  N.-42,  46,  p.  542  (5),  553,  R.  1017,  Sw.76,  87,93.    E.  io6, 109. 
News.  79,  M.  and  P.  322. 

689.  A  charter-party  may  be  rescinded  on  the  demand  of 

the  person  letting  the  ship  : — 

(i.)  If  the  shipper  at  the  end  of  the  demurrage  days  has 

no  cargo  on  the  quay. 
In  this  case  the  charterer  must  pay  half  freight,  as  well 

as  for  the  lay  days  and  days  on  demurrage. 
(2.)  If  the  shipowner  sells  the  ship  before  the  charterer 

has  commenced  to  load,  and  the  purchaser  loads  on 

his  own  account. 
In  this  case  the  shipowner  will  indemnify  the  charterer 

for  losses  he  may  sustain. 
If  the  purchaser  does  not  load  on  his  own  account  the 

charter-party  holds  good,  and  the  vendor  indemnifies 
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the  purchaser  if  he  did  not  give  him  notice  of  the 
charter-party  at  the  time  the  sale  was  agreed  on. 

B.  Bk.  II..  75,  F.  288,  Q.  577,  586,  H.  464,  467, 1.  564,  N.  46. 
M.  and  P.  322. 

690.  A  charter-party  is  annulled,  and  all  actions  arising 
out  of  it  are  extinguished,  if  before  the  vessel  sails  from  her 
port  of  departure  any  of  the  following  events  happen  : — 

(i.)  A  declaration  of  war  or  interdict  on  trade  with  the 

State  to  whose  ports  the  vessel  is  bound. 
(2,)  A  blockade  of  the  port  to  which  the  vessel  is  bound, 

or  an  outbreak  of  plague  subsequent  to  the  contract. 
(3.)  A  prohibition  against  the  reception  at  such  port  of 

the  goods  of  which  the  ship's  cargo  consists. 
(4.)  A  detention  for  an  undefined  period,  in  consequence 

of  an   embargo    put  on  the  ship  by  order  of   the 

Government,  or  for  other  reason  independent  of  the 

will  of  the  shipowner. 
(5.)  The  unseaworthiness  of  the  vessel,  when  no  blame 
.    attaches  to  the  captain  or  shipowner.  The  discharge 

will  be  at  the  expense  of  the  shipper. 

B.  Bk.  II.,  90,  84,  F.  276,  300,  G.  631,  H.  499,  500,  I.  551,  N.  51,  P.  547, 
Sw.  118.    E.  94. 
News.  74,  M.  and  P.  324,  Macl.  544,  Macl.  56«-,  443. 

691.  If  the  ship  cannot  put  to  sea  in  consequence  of  the 
port  of  departure  being  closed,  or  for  any  other  temporary 
cause,  the  charter-party  remains  in  force  without  either 
party  having  a  right  to  claim  damages. 

The  provisions  and  wages  of  the  crew  will  be  considered 
as  General  Average. 

During  the  detention,  the  shipper  may  unload  and  re-load 
the  cargo  at  his  own  expense  as  convenient,  paying  demur- 
rage, however,  if  the  reloading  occasions  delay  after  the 
cause  of  detention  has  ceased. 

B.  Bk.  II.,  84,  103,  F.  277,  300,  G.  639,  H.  505,  I.  552,  Sw,  121,    E.  95, 
96,  119. 
^ews.  74,  M.  and  P.  324,  223,  Macl.  5x6, 
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692.  If  in  the  course  of  the  voyage  a  declaration  of  war, 
closing  of  ports,  or  interdict  on  trade  should  happen,  and 
the  vessel  puts  into  a  port  as  arranged  by  the  shipper  for 
such  an  eventuality,  the  charter-party  is  partially  rescinded, 
and,  unless  otherwise  agreed,  the  captain  has  no  right  to 
more  than  the  outward  freight. 

B.  Bk.  II.,  92,  F.  299.  G.  631,  636.  I.  553,  572,  P.  548,  549,  Sw.  119.     E.  97. 
News.  74,  M.  and  P.  363,  325. 

(5.) 

Of  Passengers  by   Sea, 

693.  If  the  amount  of  passage  money  is  not  agreed  upon, 
it  will  be  summarily  fixed  by  the  Judge  of  the  Court,  on  the 
advice  of  experts. 

H.  521.     E.  134. 

694.  If  the  passenger  does  not  go  on  board  at  the  time 
fixed,  or  leaves  the  vessel  without  permission  from  the 
captain  when  the  vessel  is  ready  to  sail,  the  captain  may  go 
on  the  voyage  and  demand  the  full  passage  money. 

B.  Bk.  IL,  127,  G.  667,  H.  522, 1.  583,  p.  564.      E.  136. 

695.  The  right  to  a  passage,  if  given  by  name,  cannot 
be  transferred  without  the  consent  of  the  captain  or  agent. 

B.  Bk.  II.,  120,  G.  665,  H.  523.      E.  135. 

696.  If,  before  the  commencement  of  the  voyage,  the 
passenger  dies,  his  legal  representatives  are  not  liable  for 
more  than  half  the  passage  money. 

If  provisions  are  included  in  the  price  of  the  passage, 
the  Judge  or  Court  after  consulting  experts,  if  thought  fit, 
will  decree  the  amount  that  ought  to  be  credited  to  the 
ship. 

If  another  passenger  is  taken  in  place  of  the  deceased, 
nothing  is  due  from  the  personal  representatives. 

B.  Bk.  II.,  128,  G.  668,  H.  524, 1.  583,  P.  564  (i),  Sw.  122.    E.  137. 

697.  If,  before  the  commencement  of  the  voyage,  there  is 
a  delay  caused  exclusively  by  the  fault  of  the  captain  or 
owner,  passengers  have  a  right  to  a  return  of  the  passage 
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money,  and  to  be  reimbursed  for  all  losses  and  damages, 
but  if  the  delay  is  caused  by  accident, /orc^  majeure,  or  any 
other  reason  independent  of  the  captain  or  owner,  the 
passengers  are  only  entitled  to  the  return  of  the  passage 
money. 

B.  Bk.  II.,  129,  130,  I.  583,  P.  564  (2).    E.  137. 
M.  and  P.  693,  Macl.  305. 

698.  Where  the  voyage  is  interrupted  after    its   com- 
mencement,   passengers    only     pay    passage     money    in 
proportion   to  the  distance  accomplished,   and    have    no 
right  to  be  reimbursed   for   losses   and  damages,   if   the 
interruption    is    caused     by   accident     or   force     majeure, 
but   have  a  right  to  compensation  if  the   interruption  is 
exclusively  caused    by  the   captain.      If  the  interruption 
arises  from  the  unseaworthy  condition  of    the  ship,  and 
the  passenger  chooses  to  wait  till  it  is  made  seaworthy,  no 
extra  passage  money  can  be  charged,  but  the  maintenance 
of  the  passenger  will  be  at  his  own  expense  during  the  delay. 
In  case  of  the  sailing  of  the  vessel  being  delayed,  passengers 
are  entitled  to  remain  on  board  and  be  maintaned  at 
the  expense  of  the  vessel,  unless  the  delay  is  owing  to  an 
accident  or  force  majeure.    If  the  delay  exceeds  ten  days, 
passengers  have  a  right  to  be  repaid  their  passage  money, 
if  they  wish  it,  and  if  it  arises  entirely  from  the  fault  of 
the  captain  or  owner,  they  may  besides  claim  to  be  reim- 
bursed for  losses  and  damages. 

A  ship  which  carries  passengers  only,  must  take  them 
direct  to  their  port  or  ports,  whatever  be  their  numbers, 
calling  at  the  ports  mentioned  in  the  statement  of  the 
voyage. 

B.  Bk.  II.,  132, 133,  126,  G.  672,  H.  525, 1.  584.586,  P.  565,  567,  568,  569, 
572,  Sw.  123.    E.  139. 
News.  36.     18  &  19  Vict.,  c.  119,  §  56.    Macl.  308,  307. 

699.  Where  the  contract  is  rescinded  either  before  or 
softer  the  con^menc^ment  of  the  voyage,  the  paptain  has 
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a  right  to  recover  for  whatever  he  has  supplied  to  the 
passengers. 
H.527. 

700.  In  everything  relating  to  the  preservation  of  order 
and  discipline  on  board,  passengers  must,  without  any  ex- 
ception, submit  to  the  arrangements  made  by  the  captain. 

B.  Bk.  II.,  123,  G.  666,  H.  528.     E.  133. 
News.  34,  M.  and  P.  694,  Macl.  312. 

701.  The  captain  is  not  obliged  or  allowed,  for  the 
convenience  or  business  of  passengers,  to  touch  at  or 
enter  ports  which  cause  the  vessel  to  deviate  from  her 
voyage,  nor  to  stop  longer  in  those  at  which  he  has  to  call 
than  is  necessary  for  the  business  of  the  voyage. 

H.  529.    E.  148. 

702.  Unless  otherwise  agreed,  the  maintenance  of 
passengers  during  the  voyage  is  deemed  to  be  included  in 
the  passage-money,  but  if  they  victual  themselves,  the 
captain  is  bound  in  case  of  necessity  to  supply  them  with 
needful  provisions  at  a  reasonable  price. 

B.  Bk.  II.,  121,  H.  530  diff.,  I.  588,  p.  573.    E.  142  diflF. 

703.  A  passenger  will  be  considered  as  a  shipper  in  respect 
to  the  effects  he  brings  on  board,  and  the  captain  will  not 
be  responsible  for  those  which  he  keeps  in  his  own  custody 
and  control,  unless  they  sustain  damage  from  the  act  of  the 
captain  or  crew. 

B.  Bk.  II.,  122,  G.  673,  674,  H.  532,  I.  589,  Sw.  124,  E.  144,  145. 
News.  35,  M.  and  P.  695. 

704.  The  captain,  in  order  to  secure  payment  of  the 
passage-money  and  maintenance  may  retain  the  effects  of 
the  passenger,  and  in  case  of  their  being  sold,  will  be  pre- 
ferred to  other  creditors,  treating  the  case  similarly  to  that 
of  the  collection  of  freight. 

B.  Bk.  n.,  124,  G.  675,  H.  533,  Sw.  125.    E.  147. 

News.  34,  M.  and  P.  695.    Wolfw,  Summers,  2  Camp.  631. 

705.  If  a  passenger  dies  in  the  course  of  the  voyage,  the 
captain  is  authorised  to  take  what  steps  may  be  necessary 
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with  regard  to  the  corpse,  and  must  carefully  guard  the 
papers  and  effects  on  board  belonging  to  the  passenger, 
following  the  rules  laid  down  in  §  10  of  Art.  612,  with 
regard  to  members  of  the  crew. 

B.  Bk.  II.,  125,  G.  676,  H.  531.    E.  146. 


(6). 

Of  Bills  oj  Lading. 

706.  The  captain  and  shipper  of  goods  in  a  vessel  are 
bound  to  draw  up  a  Bill  of  Lading  in  which  are  stated  : — 

(i.)  The  name,  port  of  registry,  and  tonnage  of  the  ship. 

(2.)  The  name  and  domicile  of  the  captain. 

(3.)  The  ports  of  loading  and  discharge. 

(4.)  The  name  of  the  shipper. 

(5.)  The  name  of  the  consignee,  if  the  Bill  of  Lading  be 
to  a  special  person. 

(6.)  The  quantity,  quality,  and  number  of  parcels,  and  the 
marks  on  the  goods. 

(7.)  The  freight  and  gratuity  to  captain  agreed  on. 

A  Bill  of  Lading  may  be  to  bearer  or  order,  or  to  a  person 
named,  and  must  be  signed  within  twenty-four  hours  of  the 
receipt  of  the  cargo  on  board  the  ship,  failing  which  the 
shipper  may  demand  the  redelivery  of  the  cargo  at  the 
captain's  expense,  and  in  all  cases  the  damages  £^nd  losses 
occasioned. 

B.  Bk.  II.,  40,  F.  281,  G.  644,  645,  H.  507,  508,  I.  555,  N.  56,  P.  538,  Sw.  96. 
E.99. 
News.  48,  49,  50,  M.  and  P.  338. 

707.  The  original  Bill  of  Lading  must  be  fourfold  (/.^., 
there  must  be  four  identical  specimens  of  it),  and  the 
captain  and  shipper  must  sign  them  all.  The  shipper 
keeps  one  and  forwards  another  to  the  consignee.  The 
captain  holds  two,  one  for  himself  and  one  for  thQ 
shipowner. 
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There  may  be  as  many  copies  of  the  Bill  of  Lading  as 
parties  concerned  think  necessary,  but  when  they  are  to 
** order"  or  **  bearer**  the  destination  must  be  stated 
in  all  the  copies,  whether  the  four  above-mentioned  or  the 
later  ones,  pointing  out  whether  it  is  for  the  ship's  husband, 
captain,  shipper,  or  consignee ;  if  the  copy  intended  for  the 
last-mentioned  person  is  in  duplicate,  it  is  necessary  to 
mention  that  fact  on  the  duplicate,  and  also  to  state  that 
the  duplicate  will  not  be  valid  except  in  default  of  the 
originaU 

B.  Bk.  II.,  41,  F.  282,  G.  644,  H.  509, 510, 1. 555, 556,  p.  538,  Sw.  95.  E.  100, 
News.  53,  M.  and  P.  338,  339,  Mad.  366. 

708.  A  Bill  of  Lading  "  to  bearer,"  sent  to  the  consignee, 
will  be  transferable  by  simple  delivery  of  the  document,  and, 
if  "  to  order,"  by  endorsement. 

In  both  cases  the  transferee  of  the  Bill  of  Lading 
acquires  all  rights  and  actions  of  the  former  holder  or 
endorser  over  all  goods  to  which  it  refers. 

B.  Bk.  II.,  44,  G.  646,  H.  508,  I.  555. 
News.  50,  51, 52,  M.  and  P.  344,  Macl.  372. 

709.  A  Bill  of  Lading  drawn  up  as  here  directed  will  be 
conclusive  as  between  all  parties  concerned  in  the  cargo,  and 
between  them  and  their  assurers,  saving,  however,  to  the 
last  mentioned  a  right  to  contradict  it  by  evidence. 

B.  Bk.  II.,  42,  F.  283,  G.  653,  H.  512,  I.  558,  P.  540.     E.  loi. 
M.  and  P.  343. 

710.  If  there  is  a  discrepancy  between  the  Bills  of  Lading, 
and  none  of  them  shew  marks  of  alteration  or  erasure, 
those  signed  by  the  captain  or  owner  and  in  the  posses- 
sion of  the  shipper  or  consignee,  are  believed  in  favour  of 
the  latter,  and  against  the  captain  and  owner,  and  those 
signed  by  the  shipper  are  conclusive  against  the  shipper 
and  consignee  in  favour  of  the  captain  or  owner. 

B.  Bk.  II.,  43,  F.  284,  H.  515  diflf.,  I.  359,  R.  1014,  Sw.  100,  loi.    E.  102. 
M.  and  P.  350. 

711.  A  lawful  holder  of  a  Bill  of  Lading  ought  to  present 
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it  to  the  captain  of  the  ship  before  the  discharge,  and  is 
liable  for  the  consequences  of  omitting  to  do  so,  and,  if  in 
consequence  the  cargo  is  landed  and  warehoused,  will  be 
answerable  for  the  expenses  of  storage  and  all  others  that 
are  caused  thereby. 

B.  Bk.  II.,  78,  R.  1027. 
News.  76,  M.  and  P.  322. 

712.  A  captain  cannot  change  the  destination  of  the 
goods  without  authority ;  if  such  an  alteration  is  allowed 
at  the  request  of  the  shipper,  he  must  first  get  back  the 
Bills  of  Lading  that  have  been  forwarded,  under  penalty  of 
answering  for  the  cargo  to  the  legal  holder  of  them. 

M.  and  P.  138. 

713.  If  before  delivery  of  the  cargo  a  fresh  Bill  of  Lading 
is  demanded  from  the  captain,  on  the  ground  that  the 
former  ones,  which  have  not  been  presented,  have  mis- 
carried, or  for  other  just  cause,  he  must  give  it,  on  getting 
bail  to  his  satisfaction  for  the  value  of  the  cargo,  but  with- 
out any  alteration  in  the  consignment,  and  expressing  in  the 
fresh  Bill  all  the  particulars  mentioned  in  Art.  707,  where 
it  is  one  of  those  Bills  of  Lading  to  which  the  Article  refers, 
under  penalty,  in  either  case,  of  being  liable  for  such  cargo 
if,  by  his  omission,  it  is  wrongly  delivered. 

714.  If,  before  the  ship  goes  to  sea,  the  captain  dies  or 
vacates  his  appointment  by  any  accident,  shippers  have  a 
right  to  require  the  new  captain  to  ratify  the  former  Bills 
of  Lading,  and  he  must  do  so,  always  provided  that  copies 
already  issued  be  presented  or  returned,  and  that  it  appears 
from  overhauling  the  cargo  that  it  agrees  with  them. 
Expenses  occurring  by  overhauling  the  cargo  will  be  the 
shipowner's,  without  prejudice  to  his  recovering  fhem  from 
the  former  captain  if  discharged  for  his  own  fault.  If 
there  is  no  such  survey  of  cargo,  it  is  considered  that  the 
new  captain  accepts  the  cargo  as  stated  in  the  Bills  of 
Lading  which  bav^  been  fo;-warded, 
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715.  Bills  of  Lading  give  rise  to  a  summary  or  immediate 
action  {acciSn  somarisima  6  de  apremio)^  if  necessary,  for  the 
delivery  of  the  cargo  and  payment  of  the  freight,  and 
charges  arising  fiom  it. 

F.  28o* 

716.  If  several  persons  present  Bills  of  Lading  "  to 
bearer  "  or  "  to  order  "  endorsed  to  them,  claiming  the  same 
goods,  the  captain  will  give  a  preference  to  the  one  who 
presents  the  first  Bill  of  Lading  forwarded,  except  in  case 
the  holder  of  a  later  one  can  shew  that  the  former  one 
has  miscarried,  and  they  are  in  the  hands  of  different 
persons. 

In  this  case,  as  also  when  second  or  later  Bills  of  Lading 
alone,  without  such  justification,  are  presented,  the  captain 
will  call  on  the  Judge  or  Tribunal  to  authorise  the  ware- 
housing and  subsequent  delivery  of  the  merchandise,  under 
direction  of  the  Court,  to  the  persons  entitled. 

B.  Bk.  II.,  44,  G.  651,  H.  515-518,  I.  557.  N.  63,  64,  p.  539.  Sw.  98. 
News.  53,  54,  M.  and  P.  359. 

717.  The  delivery  of  a  Bill  of  Lading  cancels  all  pro- 
visional receipts  of  prior  date  given  by  the  captain  or  his 
officers  in  respect  of  parts  of  the  cargo. 

G.  644.  N.  56,  s.  95. 

News.  49,  M.  and  P.  338,  Macl.  366. 

718.  When  the  cargo  is  delivered,  the  Bills  of  Lading 
signed  by  the  captain  are  returned  to  him,  or,  at  all  events, 
the  copy  against  which  he  has  delivered,  with  a  receipt 
for  the  goods  signed  upon  it. 

Delay  on  the  part  of  the  consignee  will  render  him 
liable  for  losses  that  the  delay  may  cause  to  the  captain. 

B,  Bk.  II.,  46,  F.  285,  G.  652,  I.  560,  R.  1035,  Sv/.  99.    £.  103. 

Section  II. 
Of  Bottomry y  or  Loans  on  Maritime  Risks. 

719.  That  is  deemed  to  be  a  loan  on  bottomry,  or  on 
fnaritime  risk,  in  which,  whatever  the  conditions  may  be^ 
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the  repayment  of  the  sum  lent  and  the  premium  agreed  on, 
depends  upon  the  safe  arrival  in  port  of  the  articles  on 
which  it  is  made,  or  on  the  value  they  realise  in  case  of 
misfortune. 

B.  Bk.  II.,  164,  F.  325,  327,  G.  680,  H.  369, 1.  599,  N.  99,  Sw.  126.      E.  149. 
News.  81,  M.  and  P.  560,  571,  Macl.  47,  137, 

720.  Bottomry  Bonds  may  be  made  : — 

(i.)  By  a  notarial  instrument. 

(2.)  By  means  of  a  bond  signed  by  the  parties  and  the 
broker  employed. 

(3.)  By  a  simple  contract. 

In  whichever  of  those  ways  the  contract  is  made,  it  will 
be  noted  on  the  certificate  of  the  ship's  register,  and 
entered  duly  on  the  Mercantile  Register,  without  which 
debts  of  this  description  will  not  have  with  respect  to 
other  debts  the  precedence  to  which  their  description 
entitles  them,  although  the  contract  will  be  binding 
between  the  parties. 

Bonds  entered  into  during  the  voyage  are  regulated  by 
Articles  583  and  611,  and  are  valid  against  third  parties 
from  the  time  of  their  execution,  if  they  are  inscribed  in 
the  Mercantile  Register  of  the  ship's  home  port  within 
eight  days  after  her  arrival.  If  eight  days  elapse  without 
the  bond  being  inscribed  in  the  Mercantile  Register,  bonds 
entered  into  during  the  voyage  are  of  no  effect  against  third 
parties  until  the  day  on  which  the  inscription  is  made. 
With  regard  to  the  validity  of  bonds  made  according  to 
(2),  they  must  be  in  conformity  with  the  broker's  books ; 
for  those  made  according  to  (3),  the  signature  must  be 
proved. 

Contracts  that  are  not  in  writing  give  no  right  of  action. 

F.  311,  312,  H.  570,  571, 1.  590,  591.    E.  150-153. 
News.  81,  83,  M.  and  P.  560,  567,  Macl.  54,  58. 

721.  A  Bottomry  Bond  must  state : 

(i.)  The  description,  name,  and  home  port  of  the  ship. 
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(2.)  The   name  and   surname   of   the    captain   and  his 

domicile. 
(3.)  The  names,  surnames,  and  domiciles  of  the  lenders 

on  bottomry. 
.  (4.)  The  sum  lent  and  the  premium  agreed  on. 
(5.)  The  place  of  repayment. 
(6.)  The  articles  pledged  for  repayment. 
(7.)  The  voyage  for  which  the  risk  is  taken. 

F.  311,  G.  684,  H.  570, 1.  590,  N.  98,  Sw.  I2Q.     E.  150. 
News.  81,  Macl.  54. 

722.  Bonds  may  be  made  "  to  order,"  in  which  case  they 
are  transferable  by  endorsement,  and  the  transferee  acquires 
all  the  rights  and  runs  all  the  risks  of  the  former  holder. 

B.  Bk.  II.,  163,  F.  313,  G.  685, 687,  H.  573, 1.  592,  Sw.  130.       E.  154. 
Macl.  56. 

723.  Loans  on  goods  and  merchandise  may  be  made  on 
an  estimated  value,  to  determine  the  sum  to  be  lent. 

724.  Loans  may  be  jointly  or  severally  on  : — 
(i.)  The  hull  of  the  ship. 

(2.)  The  outat. 

(3.)  The  stores,  provisions,  and  fuel. 

(4.)  The  engines,  when  the  vessel  is  a  steamship. 

(5.)  The  cargo. 

If  upon  the  hull  of  the  ship,  the  outfit,  stores,  and  other 
furniture,  provisions,  fuel,  engines,  and  freights  carried  in 
the  bottomry  voyage  are  deemed  to  be  affected  to  the  loan. 

If  upon  the  cargo,  the  whole  of  it  is  affected  ;  and  if  upon 
a  special  part  of  the  vessel  or  of  the  cargo,  that  alone 
which  is  specified  is  affected. 

B.  Bk.  IL,  157,  F.  315,  G.  681,  H.  574,  575,  I.  593,  N.  97,  Sw.  126.    E.  155. 
M.  and  P.  563,  564. 

725.  There  can  be  no  loan  or  bottomry  on  the  wages  of 
the  crew  or  on  anticipated  profits. 

B.  Bk.  II.,  158,  F.  319,  H.  577,  578, 1.  593,  594,  Sw.  126.    E.  158,  159. 

726.  If  the  lender  shews  that  he  was  induced  by  the  fraud 
of  the  borrower  to  advance  more  than  the  value  of  the 
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article  on  which  the  loan  was  secured,  the  bottomry  will  be 
good  only  for  the  amount  of  the  value  ascertained  by  experts. 
The  balance  of  the  capital  will  run  at  the  legal  rate  of 
interest  until  repayment. 

F.  316,  H.  576. 1.  594.    E.  156. 

727.  If  the  whole  of  a  loan  for  the  purpose  of  loading  a 
cargo  is  not  used  for  this  purpose,  the  balance  is  repayable 
before  the  vessel  sails. 

Similarly  when  the  goods  pledged  are  not  loaded. 

F.  324,  32g. 

News.  83,  M.  and  P.  567. 

728.  A  loan  effected  by  a  captain  in  the  port  of  residence 
of  the  owners,  affects  the  captain's  share  only  if  the  owners 
have  not  given  him  express  authority  or  intervened  in  the 
operation  by  themselves  or  their  authorised   agents.      If 

one  or  more  of  the  owners,  on  being  required  to  con- 
tribute their  share  for  the  repairs  or  provisioning  of  the  ship, 
do  not  do  so  within  twenty-four  hours,  their  shares  will  be 
liable  in  the  same  proportion  for  bottomry. 

Elsewhere  than  where  the  owners  reside  the  captain  may 
take  up  loans  on  bottomry  in  conformity  with  Articles 
5*3  and  611. 

^-  Bk.  II.,  23,  F.  234,  321,  323,  G.  497,  681,  H.  579,  580,  I.  595,  R.  1060, 
^^'  127.    E.  161, 162. 
^ew8.  83, 

7^9.  If  the  articles  on  which  the  loan  is  made  are  never 
^Posed  to  the  risk,  the  contract  is  reduced  to  a  simple  loan, 
.   ^    borrower  is  bound  to  repay  the  money  with  legal 
^^i^^st  if  this  is  less  than  that  agreed  upon. 

•  335,  H.  586, 1.  597,  Sw.  141  diflf.    E.  170. 
^^^V8.82. 

^3o.  Loans  made  during  the  voyage  take  precedence  of 
^^e  made  previously  to  it,  and  rank  in  the  inverse  order 
*^lieir  dates, 
^-cans  for  the  last  voyage  take  precedence  over  previous 
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ones.     Loans  made  in  the  same  port  of  distress  and  for  the 
same  purposes  are  payable  pro  raid. 

B.  Bk.  II.,  159,  F.  323.  G.  771-773,  H.  581, 1.  675  (9)  (13).    E.  163. 
News.  84,  M.  and  P.  576,  Macl.  58. 

731.  Actions  by  the  lender  are  extinguished  by  the  total 
loss  of  the  articles  on  which  the  loan  is  made,  if  arising  from 
perils  of  the  sea  in  the  time  and  during  the  voyage  named  in 
the  bond  whilst  the  cargo  is  on  board,  but  not  if  the  loss 
arises  from  the  inherent  vice  of  the  thing,  or  from  the  fault 
or  improper  conduct  of  the  borrower,  or  from  the  barratry 
of  the  captain,  or  if  occasioned  by  injuries  sustained  by 
the  ship  in  consequence  of  her  being  employed  in  an  illegal 
voyage,  or  if  it  arises  from  the  goods  being  carried  in  a 
different  vessel  from  that  named  in  the  bond,  unless  the 
change  was  caused  by  force  majeure. 

The  proof  of  loss  rests  on  the  borrower,  as  well  as  the 
existence  in  the  vessel  of  the  goods  declared  to  the  lender 
as  the  objects  pledged. 

B.  Bk.  II.,  164,  F.  325,  329,  H.  588,  I.  599,  600,  N.  99.    E.  165,  166. 
News*  81,  82,  Macl.  57. 

732.  Lenders  on  bottomry  contribute  to  General  Average 
attaching  to  the  articles  on  which  the  bottomry  loan  is 
made,  in  proportion  to  their  respective  interests.  In  case 
of  Particular  Averages,  unless  otherwise  agreed  by  the 
contracting  parties,  the  lender  on  bottomry  will  contribute 
so  far  as  his  interest  is  concerned,  if  the  average  is  not 
caused  by  the  perils  excepted  in  the  preceding  Articles. 

B.  Bk.  II.,  167  diff.,  F.  330,  G.  691,  H.  589,  I.  603,  Sw.  134  diff.    E.  171. 

733.  If  the  time  of  duration  of  the  risk  taken  by  the 
lender  is  not  mentioned  in  the  contract,  it  will  run,  for  the 
ship,  engines,  apparel,  and  furniture,  from  the  time  the  ship 
sails  until  she  is  anchored  in  the  port  of  her  destination, 
and  for  the  cargo  from  the  time  it  is  placed  on  the  quay 
or  mole  at  the  port  of  loading  until  discharged  in  that 
to  which  it  is  consigned. 

F.  328,  G.  68^,  H.  585,  I.  601.    E.  168. 
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^34.  In  case  of  shipwreck  the  sum  payable  on  the  loan 
is  reduced  to  the  amount  of  the  proceeds  of  the  property 
salved,  less  salvage  charges. 

If  the  loan  be  on  the  ship,  or  any  part  of  it,  freights 
earned  on  the  voyage  for  which  the  loan  was  made  are 
liable  for  its  repayment  as  far  as  they  go. 

B.  Bk.  II.,  165,  F.  327,  G.  681  diff.,  6gi,  H.  588, 1.  599.  N.  99.    E.  167. 
M.  and  P.  572. 

735.  If  there  are  both  a  loan  on  bottomry  and  an 
insurance  on  the  same  ship  or  cargo,  the  value  of  the 
proceeds  of  salvage,  in  case  of  shipwreck,  will  be  divided 
between  the  lender  on  bottomry  and  assurer  in  proportion 
to  the  proper  interests,  reckoning  for  this  purpose  only  the 
capital  advanced  by  the  lender,  and  without  prejudice  to 
preferential  rights  of  other  creditors  as  laid  down  in  Art.  580. 

P.  331.  H.  610, 1.  599.    E.  172. 

736.  If  there  is  delay  in  the  repayment  of  capital  and 
maritime  premiums,  the  former  alone  bears  legal  interest. 

B.  Bk.  lU  161  diff.,  I.  596  diff.,  N.  100,  Sw.  131  diff. 
News.  82,  M.  and  P.  573. 

Section  III. 
Of  Marine  Insurance. 

(I.) 
Of  the  Form  of  the  Contract. 

737.  To  render  a  contract  of  marine  insurance  valid  it 
must  be  in  writing,  in  a  policy  signed  by  the  contracting 
parties. 

The  policy  will  be  drawn  up  and  executed  in  duplicate, 
each  of  the  contracting  parties  keeping  one. 

F.  332,  H.  256, 1.  420,  604,  P.  595,  R.  1237.    E.  174. 
^ew8. 125,  Arn.  231,  232. 

738.  A  policy  of  insurance,  in  addition  to  the  conditions 
which  only  concern  those  interested,  must  contain  the 
following  particulars  :— 

(!•)  The  date  of  the  contract,  stating  the  hour  at  which 

it  was  agreed  on. 

II 
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(2.)  The  names,  surnames,  and  addresses  of  the  insurer 

and  assured. 
(3.)  A  declaration  of  the  capacity  in  which  the  assured 

contracts,  whether  for  his  own  account  or  on  behalf 

of  another  person. 
In  the  latter  case,  the  name,  surname,  and  address  of 

.  the  person  on  whose  behalf  the  insurance  is  made. 
(4.)  The    name,    port,   flag,   and    register  of   the   ship 

insured,    or    of    that    which    carries    the    insured 

goods. 
(5.)  The  name,  surname,  and  residence  of  the  captain. 
(6.)  The  port  or  roadstead  in  which  the  insured  goods 

are,  or  ought,  to  be  shipped. 
(7.)  The  port  for  which  the  ship  has  sailed  or  is  to  sail. 
(8.)  The  ports  or  roadsteads  in  which  the  ship  is  to  load 

and  discharge,   or  at  which  she  is  to  call  for  any 

reason. 
(9.)  The  description  and  quality  of  the  things  insured. 
(10.)  The  number  of   parcels  or  bulk  pf  any  sort,  and 

their  marks,  if  any. 
(11.)  The  period  when  the  risk  commences  and  ends. 
(12.)  The  sum  assured. 
(13.)  The  premium  agreed  on  for  the  insurance  and  the 

place,  time,  and  form  of  its  payment. 
(14.)  The  portion  of  the  premium  belonging  to  the  out- 
ward and   homeward   voyages   respectively,   if   the 

insurance  is  on  a  round  voyage. 
(15.)  The   obligation   the   insurer  is   under  to   pay    for 

damage  sustained  by  the  property  insured. 
(16.)  The  place,  time,  and  manner  in  which  payment  is 

to  be  made. 

F.  332,  H.  236,  592,  I.  420,  605,  P.  595,  596,  Sw.  204.     E.  174. 
M.  and  P.  444,  Macl.  231,  233. 

739.  Contracts  and  Policies  of  Insurance  authorised  by 

Consular  Agents  in  foreign  ports,  where  the  contracting 
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parties  or  any  of  them  are  Spaniards,  are  of  equal  validity 
as  if  they  had  been  verified  by  a  broker. 

740.  Ship  and  cargo  may  be  included  in  one  and  the 
same  contract  or  policy,  the  value  of  each  article  being 
stated,  and  the  amount  insured  on  each  distinguished, 
otherwise  the  insurance  will  be  void. 

So  also,  different  premiums  may  be  agreed  on  for  each 
article  insured. 

Several  insurers  may  underwrite  the  same  policy. 

B.  Bk.  II.,  168,  F.  334.  335,  G.  782,  783,  H.  593.  I.  606,  P.  597,  R.  1234, 
Sw.  186, 187.    E.  175-177. 

741.  In  insurances  on  goods,  the  special  description  of 
them  and  of  the  ship  carrying  them  may  be  omitted  when 
they  are  unknown  to  the  assured. 

K»  in  such  a  case,  the  ship  sustains  sea  damage,  the 
^sured  is  bound  to  prove,  not  only  the  loss  of  the  ship,  but 
^so  that  it  sailed  from  its  port  of  loading,  that  the  goods 
lost  were  loaded  on  his  account,  and  what  was  their  value, 
*^fore  he  can  claim  the  insurance. 

^'  337t  H.  595,  596,  Sw.  215.     E.  180. 

742.  Policies  of  Insurance" may  be  drawn  "to  order**  of 
'^e  assured,  in  which  case  they  may  be  endorsed  (j.^.,  the 

befits  of  them  may  be  transferred  by  endorsement). 


^"^  234. 


F.  W.  Raikes. 
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IV.— CURRENT  NOTES  ON  INTERNATIONAL 

LAW. 

The  Castioni  Extradition  Case. 

rilHE  ephemeral  "revolution"  in  the  Canton  of  Ticino 
-*-  resulted  in  at  least  one  tragedy,  which  has  given  rise 
to  an  exceedingly  important  decision  on  the  Law  of 
Extradition.  The  circumstances  of  CastionVs  case  (1891, 
Q.B.  I,  p.  149)  are  of  too  recent  occurrence  to  require 
any  detailed  account,  but  it  might  be  well  to  mention  here 
the  two  really  important  points  decided  by  the  Court  on 
the  application  for  a  Habeas  Corpus.    They  are  these : — 

(1.)  That  the  question  whether  an  offence  is  of  **a 
political  character/*  is  a  "  mixed  question  of  law  and  fact  " 
(Denman,  J.,  In  re  Castioni^  1891,  Q.B.  i,  p.  157),  and  must 
therefore  to  a  great  extent  be  determined  by  the  facts  of 
each  particular  case.  The  most  satisfactory  definition  of 
a  "  political  crime,"  is  a  crime  **  incidental  to  and  forming 
part  of  political  disturbances  "  (see  ibid.^  Hawkins,  J.,  at 
p.  166 — approving  Sir  James  F.  Stephen,  History  of  Criminal 
Law,  II.,  pp.  70,  71). 

(2.)  That  notwithstanding  some  apparently  contrary  dicta 
in  .the  well-known  cases  oiEx  parte  Huguet,  29  L.T.  N.S.  41, 
and  /?.  V.  Maurer,  10  Q.B.D.  513,  the  Court  has  jurisdiction 
under  the  Extradition  Act,  1870,  upon  an  application  for 
Habeas  Corpus  to  review  the  decision  of  the  magistrate  as 
to  the  political  nature  of  the  offence  (see,  especially  on  this 
point,  Denman,  J.,  at  p»  157,  and  Hawkins,  J.,  at  p.  164). 

♦      * 

The  Behring  Sea  Question. 
The  modest  hope  expressed  by  President  Harrison  in  his 
last  Message  to  Congress,  that  "  Some  arrangement  will 
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be  arrived  at  assuring  to  the  U.S.  the  property  right  in  the 
Behring  Sea,"  has  not  yet  been  fulfilled.  Indeed,  the 
Christmas  "  Truce  of  God  '*  had  scarcely  come  at  an  end, 
before  most  bellicose  rumours  were  set  afloat  as  to  naval 
preparations  being  made  by  both  the  disputants  in  view  of 
the  forthcoming  sealing  season.  Mr.  Blaine's  latest 
attempt  at  vindicating  the  U.S.  claims,  is  rather  like  the 
prelude  to  a  retreat  from  his  original  position.*  He 
practically  denies  that  he  ever  expressly  claimed  the 
Behring  Sea  as  a  mare  clamunt,  and  further  suggests  in  a 
vague  way,  that  the  U.S.  would  consent  to  arbitration,  if 
only  he  could  draw  up  the  terms  of  the  submission  and  the 
statement  of  facts.  This  ex  parte  sort  of  arbitration  does 
not  appear  to  have  found  favour  with  Lord  Salisbury. 
Meanwhile  the  Canadian  Minister  of  Justice  has  carried  the 
war  into  the  enemy's  camp  by  a  rather  sensational  coup. 
He  has  applied  to  the  Supreme  Court  of  the  United  States 
for  a  Writ  of  Prohibition  against  the  Alaskan  District  Court 
in  the  matter  of  the  seizure,  fifty-nine  miles  from  land,  and 
condemnation  of  the  Canadian  vessel,  the  W.  P.  Sayward. 
The  Supreme  Court,  contrary  to  general  expectation, 
decided  against  the  preliminary  objection,  and  held  that  it 
had  jurisdiction  to  hear  the  application.t  The  whole  case 
will  now  be  considered  upon  the  merits,  the  Diplomatic 
negotiations  being  thus  supplemented  by  an  appeal  to  the 
U.S.  Municipal  Law  as  to  the  validity  of  the  recent  seizures. 
It  is  dangerous  to  trust  too  much  to  newspaper  reports, 
but  a  very  extraordinary  argument  is  attributed  to  the  U.S. 
Attorney-General  to  the  effect  that  there  is  a  right  by 
International  Law  to  follow  and  seize  on  the  High  Seas  a 
vessel  which  has  violated  Municipal  Law  in  Territorial 
waters.  This  is  almost  as  amusing  as  the  dictum 
attributed  to  Mr.  Blaine,  that  seals  born  on  the  Alaskan 

f  Stt  TimeSf  6th  January,  1891.  f  Times,  3rd  February,  1891. 
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Islands  are  so  far  U.S.  property,  that  they  can  be  followed 
for  their  protection  even  outside  the  limits  of  territoriality. 

*       * 

The  Loutsky  AfHedr. 

The  arrest  of  Vladimir  Loutsky  by  Russian  agents  in 
Turkish  territory,  is  a  matter  of  more  than  a  humanitarian 
interest.  Loutsky,  it  seems,  though  of  Russian  birth,  had 
been  for  twelve  years  engaged  in  the  Bulgarian  Public 
Works  Department.  Induced  by  false  telegrams  to  go  to 
Constantinople,  he  was  virtually  kidnapped  at  the  station 
of  Serkedji-Skelesi,  and  forcibly  carried  off  in  a  steamer  as 
prisoner  to  Russia.  Even  assuming  that  Loutsky  was  not 
a  mere  political  suspect  (as  seems  to  have  been  the  case), 
but  a  true  **  common  law  criminal,'*  as  the  Turkish  Govern- 
ment described  him,  the  affair,  from  an  International 
Law  point  of  view,  can  only  be  regarded  as  a  flagrant 
outrage. 

Of  course,  if  the  Porte  chooses  to  acquiesce  in  such  a 
violation  of  its  territorial  rights  (as  the  official  statement  to 
the  effect  that  "  The  Turkish  Government  and  Court  had  no 
cause  to  interfere,"  seems  to  suggest),  practically  nothing 
further  can  be  done  in  the  matter. 

It  is  worthy  of  note,  however,  that  the  Continental 
Press,  as  well  as  our  own,  has  evinced  great  and  justfiable 
indignation  on  the  subject.* 

*  *  * 

The  Blockade  Question  in  Chili. 

The  revolution  in  Chili  has  given  rise  to  one  question  of 

general    interest,    viz.,   the    validity  of   the    blockade   of 

Valparaiso  by  the  "  rebel "  fleet.    There  is  at  present  a 

lack  of  information  as  to  the  exact  nature  and  extent  of  the 

*  See  daily  papers,  22nd  January,  and  for  a  full  (though  ex  parte)  account, 
see  Free  Russia  for  February,  i8gi. 
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blockade.  It  does  not  appear  that  foreign  vessels  have  been 
seriously  interfered  with.  A  meeting  of  the  Diplomatic 
representatives  of  foreign  States  is  reported  to  have  declined 
to  recognise  the  validity  of  the  blockade.*  We  are  inclined 
to  agree  with  this  opinion  in  view  of  the  facts  at  present 
known. 

The  Baird  Case»  Newfoundland  Fisheries. 
In  connection  with  the  Newfoundland  Fisheries  dispute, 
it  is  worthy  of  note  that  the  Supreme  Court  of  Newfound- 
land has  reserved  judgment  in  the  important  action  brought 
by  Mr.  Baird  against  Sir  Baldwin  Walker,  arising  out  of 
the  Lobster  Fisheries  agitation. 

*  *  * 

Private  International  Law. 

As  is  usually  the  case,  the  question  of  the  issue  of  Writs 

out  of  the  Jurisdiction  has  been  the  subject   of    several 

rather  interesting  decisions  during  the  last  three  months. 

In  Triibner  v.  Trubner  &  Christiani,  59  L.J.  P.D.  56,  Butt,  J., 

in  the  case  of  a  co-respondent  who  was  cohabiting  with 

™  respondent  at  Geneva,  allowed  a  citation  to  be  served 

upon  the  former  by  registered  letter,  on  the  ground  that  by 

Genevese    Law    the    co-respondent,   being    an     Austrian 

subject,  would  have  a  right  of   action   against   a  person 

^ning  him  personally  at  Geneva.      In  a  more  recent  case, 

^^^  of  Bell  &  Co.  V.  Antwerp,  London  &  Brazil,  Lint.,  1891, 

y-B.  103,  leave  to  serve  notice  out  of  the  jurisdiction 

^  refused  on  the  ground  that  the  case  did  not  sufficiently 

^^^^  within  the  scope  of  Ord.  xi.,  r.  i  (e).     The  case  is 

oteworthy  for  the  interpretation  by  the  Court  of  Appeal 

^he   words,    "any    contract    wherever    made    which, 

^^^ording  to  the  terms  thereof,  ought  to   be  performed 

'^in  the  jurisdiction."     Here  it  was  held  that  the  payment 

*  Times,  February  9th  and  loth,  1891, 
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of  moneys  due  by  charterers  on  a  contract  of  indemnity 
for  lighterage,  was  not  expressly,  or  by  implication,  required 
to  be  made  within  the  jurisdiction.  Cf.  Rob^  v.  Snaefell 
Mining  Co.,  20  Q.B.D.  152. 

The  Court  of  Appeal  (Esher,  M.R.,  dissenting),  decided 
a  very  important  point  in  The  Western  National  Bank  of  the 
City  of  New  York  v.  Perez,  Triana  &  Co.,  W.R.,  1890,  p.  227, 
and  (more  fully)  Times  L.R.,  1890,  p.  177.  The  Court 
regarded  Pollexfen  &  Co.  v.  Sibson  &  Co.  (16  Q.B.D.  792), 
as  completely  overruled  by  Russell  v.  Cambefort,  23  Q.B.D. 
526,  and  refused  to  follow  the  decision  of  Chitty,  J.,  in 
Shepherd  v.  Hirsch,  45  Ch.D.  231  (and  cf.  Law  Magazine  and 
Review,  ante,  p.  78),  and  decided  that  when  a  partnership 
is  properly  domiciled  abroad  so  as  to  be  a  foreign  partner- 
ship, service  upon  one  partner  here,  of  a  writ  against  the 
firm  as  such,  is  not  a  valid  service.  If  the  writ  had  been 
against  the  partners  as  individuals,  the  service  would  have 
been  good  as  against  the  particular  one  served,  and  leave 
to  serve  out  of  the  jurisdiction  would  have  been  required 
as  regards  the  others. 

The  case  of  Wilding  v.  Bean,  1891,  Q.B.  i,  p.  100,  is 
valuable  upon  the  question  of  substituted  service.  The 
Divisional  Court,  in  the  case  of  Mayer  v.  Claretie,  Times 
L.R.  VII.,  p.  40,  unfortunately  did  not  deem  it  necessary 
to  decide  the  highly  interesting  point  as  to  whether  the 
Com^die  Fran9aise  was  sufficiently  identified  with  the 
French  Government  to  be  outside  the  jurisdiction  of  our 
Courts. 

♦ 
Assignment  of  Personal  Property. 

The  facts  in  the  recent  case  of  In  re  Queensland  Mercantile 
and  Agency  Co.;  ex  parte  Australasian  Investment  Co.,  1891, 
W.R.,  p.  8,  and  Times  L.R.  VII.,  194,  were  rather  com- 
plicated. The  real  point  at  issue,  however,  was  as  to 
the  title  to  certain  unpaid  calls  due  by  shareholders   \t\ 
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Scotland  to  the  Queensland  Co.  These  shares  had  been  (a): 
assigned  in  Queensland  by  way  of  charge  to  the  Union 
Bank  of  Australia,  without  notice  to  the  shareholders,  such 
notice  not  being  required  by  the  Law  of  Queensland,  the 
lex  domicilii  of  the  Company ;  and  (6) :  subsequently 
"  arrested  *'  in  Scotland  by  certain  Scotch  creditors  of  the 
company,  and  notice  given  in  such  a  way  as  to  create  a 
valid  first-charge  by  Scotch  Law.  North,  J.,  in  a  very 
lucid  judgment,  decided  that  though  the  original  assign- 
ment was  good  by  the  lex  domicilii  of  the  parties,  yet,  as 
regards  these  particular  shares  the  subsequent  assignment 
had  priority  over  the  first,  by  the  lex  loci  (that  of  Scotland), 
and  the  claim  of  the  Scotch  creditors  therefore  prevailed. 

The  decision  'seems  to  be  quite  in  harmony  with  the 

modem  tendency  to  make  the  lex  loci  govern  the  question 

of  the  disposition  of  movables  except  incases  of  succession 

on  death,    bankruptcy,    and  general  assignments.      (See 

Specially  the  old  cases  of  Cammellv,  Sewell,  29  L.J.  Ex.  300, 

^H^is  V.  Usherwood,  1  East.  815,  etc.,  and  the  more  recent 

cases   on   choses    in    action,    Williams  v.   Colonial  Bank, 

•J*  Ch.   D.   388,  and  Picker  v.  London  and  County  Bank$ 

^*  Q.B.D.  510.)     The  learned  Judge's  observation  upon 

^^   limited  application    to    such    cases  of  the   doctrine, 

'^bilia     sequuntur    personam,    is    worth    quoting,    though 

expressed  rather  negatively  than  positively.     "  A  transfer 

'Movable  property  duly  carried  out  according  to  the  law 

^he  place  where  the  property  is  situated  is  not  rendered 

'^^fif^ectual  by  shewing  that  such  transfer  was  carried  out 

i^  accordance  with  what  would  be  required  by  the  law 

^l^e  country  where  the  owner  is  domiciled/' 

Superstitious  Bequest  by  English  Will  to  Foreigners, 
^orth,  J.,  decided  in  the  case  of  In  re  Elliott,  W.N., 
^^»  P-  9>  that  a  bequest  by  a  domiciled  English  testafof 
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to  persons  domiciled  in  Australia,  of  money  "  to  be  spent 
in  masses  for  the  soul  of  (testator's)  late  wife,"  was  bad  as 
being  void  by  English  law  (the  lex  domicilii),  though  good 
by  the  law  of  Victoria. 

This  is  perfectly  consistent  with  the  recognised  law  on 
the  subject.  See  In  re  Trufort,  36  Ch.  D.  601,  In  re  Andros, 
24  Ch.  D. 

* 
Domicile  and  Besidence. 

The  misuse  of  the  word  "  Domicile  "  in  the  sense  of  mere 
'*  residence,"  was  aptly  illustrated  in  a  case  before  the  Privy 
'  Council  recently  reported,  McMullenv,  Wadsworthy  59  L.J. 
P.C.  7.  The  Civil  Code  of  Lower  Canada  requires  marriages 
to  be  solemnised  at  the  place  of  domicile  of  one  of  the  parties, 
such  domicile  to  be  established  by  a  residence  of  six  months 
in  the  same  place.  It  further  provides  that  marriage 
shall,  in  the  absence  of  special  provisions,  produce 
community  of  goods,  but  subject  to  the  rule  that  succession 
to  movable  property  is  governed  by  the  lex  domicilii.  The 
Privy  Council  held  that  in  the  former  case,  domicile  meant 
"residence"  merely;  in  the  latter,  Domicile  in  the  true 
International  Law  sense.  Hence  a  *'  domicile  '*  in  Lower 
Canada,  sufficient  to  vaHdate  the  marriage  as  regards 
locality,  did  not  necessarily  oust  the  domicile  proper  so  as 
to  produce  community  of  goods. 

EfTeot  of  Foreign  Bankruptcy. 

The  decision  in  Levasseur  and  another  v.  Mason  and  Barry 
63  L.T.  700,  affords  a  curious  illustration  of  the  well 
recognized  principle  that  a  foreign  bankruptcy  or  liquida- 
tion, in  the  domicile  of  the  debtor,  carries  all  the  debtor's 
property  (movables  at  any  rate)  wherever  situate.  The 
case  was  one  of  many  arising  out  of  the  recent  failure  of 
the  Soci^t6  des  M^taux,     The  actual  point  at  issu^  was 
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whether  the  appointment,  at  the  suit  of  a  creditor  in 
England,  of  a  receiver  to  receive  certain  monies  due  to  the 
Soci^t^,  did  not  operate  to  create  a  transfer  of  owner- 
ship in  such  monies  so  as  to  prevent  the  subsequent 
liquidators  of  the  Soci6t6  claiming  them.  Day,  J.,  decided 
this  question  in  the  affirmative,  on  the  ground  that  a 
receivership  order  is  "if  not  an  execution  in  terms — in 
the  nature  of  an  execution.'* 

The  learned  Judge's  dicta  on  the  general  effect  of  a 
foreign  bankruptcy  are  very  valuable  and  clear,  especially 
on  the  point  that  "upon  a  Bankruptcy  (in  the  forum 
domicilii)  a  Trustee,  or  Liquidator,  or  Syndic  .... 
becomes  entitled  to  have  all  the  property,  in  whatever 
countr}'  it  may  be  situated,  which  belonged  at  the  time  of  his 
Bankruptcy  to  the  debtor.'*  In  the  present  case,  however, 
"all  substantial  interest  in  the  property"  in  question 
had  passed  from  the  Soci^t^  to  the  judgment  creditors, 
Messrs.  Mason  and  Barry. 

John  M.  Gover. 


@xtarttrlg     llrrfcs, 

**  Incorporated  *'  Law  Reporting. 

The  Incorporated  Council  of  Law  Reporting  for  England 
and  Wales  recently  prepared  a  pleasant  surprise  for  their 
subscribers.  We  will  give  it  in  their  own  words:  "The 
Council  have  determined  to  wind  up  the  current  series  of 
the  Law  Reports  at  the  end  of  the  present  year,  1890,  with 
a  General  Digest,  and  to  commence  a  new  series  of  the 
Law  Reports  with  the  year  1891." 

Although  the  Profession,  which  witnesses  with  patience 
^he  continued  appearance  of  the  Weekly  Notes,  has  probably 
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long  ceased  to  be  astonished  at  an3rtbing  which  the  Council 
may  do,  the  Council,  [to  do  them  justice,  seem  to  have 
realised  that  some  explanation  might  be  expected  as  to  their 
latest  step.  Here  it  is :  "  As  many  subscribers  have  been 
deterred  from  subscribing  to  the  Law  Reports  by  the  fact 
that  they  must  either  begin  with  an  incomplete  series,  or 
else  purchase,  at  a  considerable  cost,  the  volumes  already 
issued  by  the  Council,  the  commencement  of  a  new  series 
will  afford  a  convenient  opportunity  for  gentlemen  who  are 
not  already  subscribers  to  become  so."  The  modesty  of 
the  Legal  Profession  and  of  gentlemen  who  are  likely  to 
subscribe  to  a  series  of  Law  Reports  may  be  taken  for 
granted,  along  with  the  grammar  and  meaning  of  the  above 
sentence,  but  it  does  not  seem  to  have  occurred  to  the 
Council,  that  a  gentleman,  or  anyone  else,  who  wants  a 
book  for  professional  use,  and  has  the  means  of  paying  for 
it,  will  probably  buy  it,  even  at  the  risk  of  allowing  his 
clients  to  see  that  he  would  rather  have  an  incomplete 
series  than  none  at  all.  To  hope  to  attract  new  subscribers 
by  any  improvement  in  the  Reports  for  the  future  would 
perhaps  be  unreasonable  in  the  eyes  of  those  who  are 
aware  of  the  unbounded  admiration  which  the  work  of  the 
Council  in  the  past  has  commanded ;  but  the  allusion  to 
the  "  considerable  cost "  may  well  have  raised  great 
expectations  in  the  minds  of  any  who  are  familiar  with  the 
financial  position  of  the  Council.  After  giving  jfi,ooo 
a  year  a  piece  to  their  editors,  and  adequately  remunerating 
the  barrister's  clerk  who  is  popularly  believed  to  be 
responsible  for  the  Weekly  Notes  of  Cases,  and  for  their 
consequent  unfailing  rejection  as  authorities  by  the  Courts, 
and  after  paying  the  youngest  of  their  reporters  a  salary 
from  four  to  twentyfold  that  offered  by  other  employers 
whose  Reports  are  cited  with  respect,  it  appears 
by  the  last  Balance-Sheet  of  the  Council,  published  in 
Jtfay,  that  in  the  previous  Deceniber  they  carried  ov^f 
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3^20,000  to  the  Reserve  Fund,  held  (among  other  property) 

investments  valued  at  nearly  3^36,000,  and  had  also  ^f  7,000 

at  their  bankers.      But  although  the  Council  are  never 

weary   of   asserting    that    their    services    are  "  perfectly 

gratoitous,"  and  that  they  are  not  a  commercial  body  (and 

indeed  their  method  of  business  may  confidently  be  cited 

in  support  of  the  statement),  and  exist  only  for  the  good 

of  their  subscribers,  they  cannot  reduce  by  one  penny  the 

"considerable  cost "  of  even  "  an  incomplete  series."     For 

it  would  seem  that,  in  their  unselfish  endeavour  to  conduct 

their  business   on  non-commercial  principles,  they  have 

disposed  of  the  entire  back  stock  (hitherto  valued  in  their 

estimates  at  **  cost  price,"  thus  becoming  "  available  when 

sold'*)   to    their    publishers,  at    a    figure  which,  if   not 

"perfectly  gratuitous,"  necessarily  requires  those  gentlemen 

to  expect,  and  to  charge  accordingly  to  the  "  subscribers 

who  have  been  deterred  from  subscribing,"  a  price  which 

must  naturally  be  more  than  even  the  "  considerable  cost " 

which   would    otherwise    have  been  paid  direct    to    the 

Council. 

It  is  an  accepted  principle  of  commerce,  outside  the 
present   sphere  of  the    Incorporated   Council,    that    the 
public  will  buy  a  good  article,  and  the  following  sugges- 
tions, some  of  which  have  already  appeared  in  our  pages, 
we  offered  to  the  Council  as  an  even  better  means  of 
attracting  "  subscribers    who    have    been    deterred    from 
Subscribing  "  than  the  commencement  of  a  new  series,  which 
^n  only  be  cited  by  a  most  clumsy  abbreviation,  i.e.,  as  we 
"'^derstand,  [1891]  i  Ch.,  [1891]  2  Ch.,  [1891]  i  Q.B.,  &c. 
*-ct  a  few  practical  men  be  added  to  the  Council,  which 
^^  present  consists  partly  of  gentlemen,  who  are  so  very 
^ojiuent  and  busy  that  they  cannot  possibly  attend  to  the 
^^ails  which  the  Council  should  superintend,  and  partly  of 
Y'^^Iemen  who  were  busy  and  eminent  so  many  years  ago 
^*  they  can  hardly  realise  the  professional  wants  of  their 
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present  or  future  subscribers.  Let  this  Council  occasionally 
read  through  their  Charter  of  Incorporation,  and  so  learn 
their  powers  and  duties,  and  especially  that  their  funds  are 
exclusively  applicable  to  professional  objects.  This  alone 
would  obviate  the  squandering  agafn  of  thousands  of  Pounds 
in  the  preparation  of  such  a  monument  of  uselessness  as  the 
Index  to  Gazettes,  a  work  which  weighs  between  five  and 
six  pounds,  and  is  believed  never  to  have  found  a  single 
purchaser  except  the  Government,  for  whose  benefit  the 
funds  of  the  Council  were  not  subscribed.  Let  the  original 
proposal  (see  Weekly  Notes,  Vol.  I.,  No.  i)  that  each  decision 
should  be  published  as  nearly  as  may  be  within  a  month 
(not  from  three  to  six  months)  of  its  date,  be  observed. 
Let  some  one  be  responsible  for  seeing  that  the  well  paid 
reporters  of  the  Council  are  duly  at  their  posts,  and  do  not 
furnish  reports  which  are  merely  made  up  of  such  informa- 
tion as  may  have  been  gleaned  from  other  reporters,  or  the 
newspapers  and  the  shorthand  writers.  Let  the  reporters 
be  forbidden  to  undertake  such  work  as  examinerships, 
and  reporting  for  various  periodicals  in  other  Courts  than 
that  to  which  they  have  been  appointed  by  the  Council, 
and  let  no  reporter  be  authorised  by  the  Council  to  report 
in  more  than  one  Court.  If  a  foolish  mistake  has  been 
made  by  a  reporter,  let  the  matter  be  honestly  corrected  by 
notice  in  the  Errata  in  the  usual  way,  and  not  slurred  over 
by  an  expensive  reprint  of  four  or  eight  pages,  in  the  hope 
of  concealing  it.  Let  some  proportion  of  the  enormous 
and  unnecessary  reserve  fund  of  the  Council  be  expended 
upon  some  more  distinctly  **  professional  object  *'  than  the 
purchase  of  Metropolitan  stock  or  Consols,  or  an  excessive 
deposit  account  with  a  banker ;  for  it  is  certain  that  the 
only  contingency  against  which  provision  is  now  professedly 
made,  vi^.,  the  utter  collapse  of  the  whole  concern,  is  one 
which  need  never  be  contemplated  if  the  Council  will  but 
properly  discharge  their  duties.     It  is  now  more  than  five 
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years  since  the  Council  announced  that,  **  independently  of 
their  then  reserve  fund,  and  assuming  them  only  to  retain 
their  then  number  of  subscribers,  their  funds  were  sufficient 
to  pay  all  annual  charges,  including  a  liberal  bonus  to  the 
staff,  and  leaving  a  balance  for  contingencies."     If,  for  the 
reasons  already  given,  or  others,  the  Notes  of  Cases  must 
still  be  expressly  made  unfit  for  citation,  let  the  weekly 
paper  itself  be  made  of  some  use  to  the  subscribers,  e.g.,  by 
containing  an  early  reprint  of  all  new  Orders  and  Rules  of 
Court,  printed  on  one  side  of  the  paper  for  insertion  in  the 
textbooks.     Instead  of  forcing  upon  the  subscribers  who 
do  subscribe,  the  circulation  all  over  the  world,  at  great 
expense,  every  two  or  three  years,  of  monstrous  volumes  of 
Statute  Digests,  which  every  one  can  see  for  himself  in  any 
decent  Library  on  the  rare  occasions  when  a  reference  to 
them  is  necessary,  let  the  Council  look  out  for  really  useful 
works  for  presentation.     There  may  be  instanced  the  ex- 
cellent cheap  re-issue  of  the  Statutes  now  being  published  in 
ovo.  volumes  under  the  direction  of  the  Statute  Law  Revision 
Committee ;  or  the  Council  might  buy  up  the  copyright  of 
such  standard  Reports  by  private  authors  as  can  now  only 
"^obtained,  when  the  volumes  come^into  the  market,  at  a 
P^'ohibitive  price,    and   reprint   the    works   for   sale   at   a 
^derate  charge.      It  should  not  be  too  much  to  hope  that 
^  Profession  has  seen  for  the  last  time  the  traditional 
^cember  Number,"  containing  the  sweepings  of  reports 
^yed  in  earlier  months ;  this  can  easily  be  avoided  for 
-.       *Uture.     Such  a  number  is  in  marked  contrast  to  the 
y    and  August  reprints  of  Statutes  for  the  year  1890, 
^^^  contained  exactly  sixteen  pages  each,  beginning  or 
^^g  in  the  middle  of  a  Statute. 
tK      ^^^  things,  or  some  of  them,  if  the  Council  will  do, 
y  may  be  spared  the  further  prosecution  of  thefr  present, 
^^  appears  to  us,  undignified  appeal  for  subscribers,  and 
y  even  contemplate  with  some  satisfaction  that  august 
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list  of  their  names  and  mysteries,  which,  in  accordance 
with  their  never-omitted  instruction  to  the  binder,  must  be 
put  "facing  the  title  and  bound  with  each  volume"  of 
their  laborious  and  costly  productions. 

*** 

Armed  Vessels  not  Commissioned  by  a  State  or  Beoognised 

Belligerent. 

It  appears  to  us  that  a  point  relatively  of  rare  occurrence, 
happily,  at  the  present  day,  has  come  to  the  surface  during 
the  recent  internal  disturbances  in  the  Republic  of  Chili, 
and  that  it  is  of  sufficient  importance  to  demand  some  notice 
in  these  pages,  as  far  as  our  present  information  warrants  a 
conclusion.  What  has  been  spoken  of  as  a  "  Blockade  "  of 
the  Chilian  ports  evidently  depended  for  its  possession  of  that 
character  not  solely  on  the  question  whether  the  force  was 
adequate  to  the  extent  of  the  alleged  operations  of  the  so- 
called  blockading  force,  but  also,  and  indeed  principally, 
on  the  question  what  was  the  character  of  that  force  in 
International  Law.  We  know  what  had  been  the  character 
of  the  armed  vessels  which  purported  to  blockade  the  ports 
of  Chili.  These  ships  were  formally  commissioned  by  the 
Republic  of  Chili,  but  their  officers  and  crews  had,  at 
the  time  they  claimed  to  be  a  blockading  force,  thrown 
ofif  their  allegiance  to  that  Republic,  the  Government 
of  which  was  still  in  possession  on  land,  and  they  had 
not  been  commissioned  afresh  by  any  State  or  recognised 
belligerent.  It  would  appear,  therefore,  that  the  status  of 
these  armed  vessels  was  simply  that  of  pirates,  and  it  is 
obvious  that  if  such  was  the  aspect  which  they  presented  to 
the  Diplomatic  Representatives  accredited  to  the  Chilian 
Government,  those  Representatives  could  not  possibly  recog- 
nise the  alleged  blockade  as  having  any  validity  in  Inter- 
national Law.  This  appears  to  us  to  be  the  probable 
ground  of  the  action  bf  the  Diplomatic  Body  in  Chili,  and 
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on  the  facts,  as  we  understand  them,  quite  independentfy 
of  any  possible  question  as  to  the  sufi&ciency  of  the  force 
for  the  alleged  blockade,  we  do  not  see  that  any  other 
course  could  consistently  have  been  taken.  And  the  action 
of  the  Diplomatic  Body  on  this  occasion  would  seem  to 
have  been  both  consonant  with  the  principles  of  Interna- 
tional Law,  and  most  favourable  to  the  early  restoration  of 
Peace  to  a  disturbed  country. 

*  *  * 

Beprdsentative  Gk>v6mment  in  Western  Australia. 

The  acquiescence  of  the  Parliament  of  the  United 
Kingdom  in  the  Acts  passed  by  the  Legislature  of  Western 
Australia  conferring  upon  that  Colony  the  power  of 
Responsible  Government,  is  a  fact  of  importance,  and  of 
considerable  interest  as  completing  the  group  of  self- 
governing  Australian  Colonies. 

The  way  in  which  the  demand  made  by  Western 
Australia  was  met  in  the  House  of  Commons  seems  to  us 
to  have  been  in  many  ways  both  significant  and  instructive. 
It  would  appear  that  whatever  talk  may  be  indulged  in  by 
some  Members  as  to  what  is  called  Imperial  Federation, 
there  are  a  good  many  Representatives  in  what  we  are  apt 
to  speak  of  as  the  Popular  Chamber,  who  are  not  at  all  in 
sympathy  with  Representative  Institutions  elsewhere  than 
in  this  country.  It  was  urged  by  some  Members  that  the 
effect  of  the  Bill  would  be  to  hand  over  to  some  forty 
thousand  scattered  Colonists  the  power  over  an  area  as 
large  as  Europe.  If  the  area  be  indeed  so  large,  the 
absurdity  of  keeping  these  Colonists  in  leading  strings  might 
have  been,  as  it  was,  urged  on  the  other  side.  We  were 
said  to  be  voluntarily  resigning  our  control  over  vast 
territories  which  we  ought  to  keep  in  our  own  hands. 
Sir  George  Campbell  was  angry  with  the  Colonial  Office 
for  being  willing  to  let  such  a  territory  slip  through  our 
fingers,  while  Mr.  Osborne  Morgan  thought  it  absurd  to 
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attempt  to  keep  the  Colonies  in  leading  strings  when  they 
could  walk  by  themselves.  The  latter  view  presumably  pre- 
vailed, since  the  Colony  got  what  it  wanted,  and  what,  on 
the  whole^  it  seems  to  have  deserved.  Mr.  Chamberlain, 
indeed,  drew  attention  to  some  very  remarkable  Acts  of  the 
local  Legislature,  which  had  much  the  appearance  of  being 
ultra  vires,  in  the  matter  of  trying  to  prevent  British  subjects 
from  other  parts  from  taking  any  share  in  the  Pearl 
Fisheries  which  constitute  one  of  the  industries  of  Western 
Australia.  This  would  seem  to  have  been  a  case  of 
Protection  run  mad,  and  Legislation  in  that  sense  has  a 
general  tendency  to  defeat  its  own  ends,  and  to  result  in 
something  like  what  is  popularly  known  as  cutting  off  one's 
nose  to  spite  one's  face.  But,  on  the  whole,  notwith- 
standing the  occurrence  of  such  temporary  aberrations, 
we  congratulate  Western  Australia  on  having  obtained 
Kesponsible  Government,  and  we  congratulate  it  still  more 
on  the  men  whom  it  has  selected  as  the  firat  Administrators 
of  Constitutional  Government  in  a  Colony  which,  as  Baron 
Henry  de  Worms  said,  was  founded  in  peace,  and  for 
whose  defence  not  a  shot  has  ever  been  fired. 


%t\iitixi&. 


The  Law  of  Damages :  A  Treatise  on  the  Reparation  of  Injuries  as 
Administered  in  Scotland,  By  John  Guthrie  Smith,  SheriflF  of 
Aberdeen,  Kincardine,  and  BanflF.  Second  Edition.  Edin- 
burgh :  T.  and  T.  Clark,  Law  Publishers.     1889. 

We  were  in  the  first  instance  not  a  little  misled  by  the  title 
of  this  book.  We  expected  to  find  a  Treatise  on  the  mode  of 
arriving  at  the  amount  of  relief  which  is  usually  sought  in  legal 
proceedings.  Instead  of  this,  we  have,  what  is  to  all  intents  and 
purposes,  and  in  the  language  of  the  English  Law — a  Treatise 
on  Torts.  Instead  of  a  subject  treated  from  the  standpoint 
of  Sedgwick  or  Mayne,  we  have  one  that  enters  into  competi- 
tion with  Addison  or  Pollock,  or  indeed  with  any  of  a  dozen 
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toore  or  less  known  authors ;  for  the  subject  of  Torts  has 
of  late  years  been  a  very  favourite  one  with  text  writers. 
Mr.  Guthrie  Smith's  book  is  a  second  edition.  His  first  edition, 
published  many  years  ago,  was*  a  book  entitled  The  Law  of 
^^paration.  This  word  is  of  exclusive  use  in  Scotch  Law,  and 
has  almost  a  technical  signification.  At  any  rate,  what  it 
connotes  is  clearly  understood.  Mr.  Guthrie  Smith's  transla- 
tion of  it  has,  however,  an  equally  well  understood  meaning 
on  this  side  of  the  Tweed,  and  the  present  name  for  his  book 
IS  to  English  readers  distinctly  misleading.  An  English  pur- 
chaser (and  we  hope  Mr.  Guthrie  Smith  will  not  fail  to  have 
roany  such)  would,  unless  advised  beforehand  (a  business  we 
^^  now  taking  upon  ourselves),  expect  on  opening  the  book  to 
find  a  general  discussion  of  the  rule  of  compensation  in  Law ; 
he  would  expect  a  review  of  the  chief  heads  of  Law  from  the 
point  of  view  of  compensation  and  the  rules  applicable  to 
each  of  these  heads  worked  out  in  detail;  discussions  as 
to  exemplary  damages,  vindictive  damages,  nominal,  remote, 
and  consequential  damages,  with  a  full  exposition  of  the 
method  of  their  assessment,  and  the  powers  exercised  by  the 
Courts  with  regard  to  them.  But  this  is  not  what  he  would 
find.  The  only  chapter  that  deals  directly  with  these  subjects 
IS  Chapter  XIV.,  the  last  in  the  book,  and  which  covers  no 
more  than  twenty  pages,  a  length  that — even  when  we  take 
into  account  the  power  of  compression  which  Mr.  Guthrie 
Smith's  lucid  and  pithy  style  puts  him  in  possession  of — is 
quite  insufl&cient  to  deal  with  the  subject  that  Mr.  Sedgwick 
has  filled  two  bulky  volumes  in  discussing,  and  that  Mr.  Mayne 
has  not  been  able  to  compress  into  a  bulk  exceeding  that  of 
the  whole  of  Mr.  Guthrie  Smith's  work  now  before  us. 

-^gain,  in  the  body  of  his  book,  Mr.  Guthrie  Smith  deals 
^ost  exclusively  with  wrongs  independent  of  Contract.  In 
^he  chapter  on  the  measure  of  damages,  very  little  short  of 
half  is  devoted  to  matter  appropriate  to  the  Law  of  Contracts, 
about  which,  in  his  book,  he  elsewhere  says  not  a  word. 

Treating  Mr.  Guthrie  Smith's  work,  however,  not  as  a  work 
on  Damages  in  our  English  sense — but  as  one  on  Torts,  there 
^re  certain  very  obvious  defects  that  should  be  noticed.  The 
first  is,  there  seems  to  be  no  principle  of  arrangement  at  all. 

After  the  third  chapter,  the  rest  of  the  book  might  be 
printed  anyhow  without  the  slightest  sacrifice  of  method, 
coherency,  or  intelligibility.  For  example :  Chapter  IV.  deals 
with  the    Church    and    the    Civil    Law;    Chapter   V.,    with 

12 — 2 


i78  REVIEWS. 

Trespass  to   Person  and  Property;  Chapter  VI.,  with  Road 
and   Railway  Accidents  ;    Chapter  VII.,  with   Collisions  at 
Sea;  Chapter  VIII.,  with  Fraud;  Chapter  IX.,  with  Injuries 
to  Land ;  and  Chapter  X.,  with  Defamation.      Now  why  these 
subjects   are  taken   in   this    particular  order  we   are   wholly 
unable  to  say.     If  the  order  were  inverted  the  sequence  would 
seem  to  us  as  good,  and  if  the  chapters  were  shuffled  and  then 
dealt  out  to  be  printed,  there  would  be  no  greater  impropriety, 
so  far  as  we  are  aware,  likely  to  emerge  than  there  is  in  the 
order  of  treatment  which  the  author  has  seen  fit  to  adopt.     The 
natural  way  of  treatment,  we  submit,  would  be  first  to  define 
the  subject  to  be  treated  of.     If  that  subject  is  the  Law  of 
Damages,  the  first  thing  is  to  specify  in  what  sense  those  words 
are  used ;    then  to  sub-divide  the  subject,  so  that  it  may  be 
orderly  treated.    Mr.  Guthrie  Smith's  view,  however,  is  not 
this.     He  prints  his  title  "  The  Law  of    Damages ; "    then 
**  Chapter  I.,  Grounds  of  Responsibility.    Examination  of  the 
Action  from  the  Pursuer's  View.    Obligations ^at  delicto.^'    To  us 
this  seems  absolutely  incoherent.    Grounds  of  Responsibility — 
for  what  ?     Examination  of  the  Action  from  the  Pursuer's  View 
— whatever  the  pursuer's  view  may  be,  so  far  the  reader  knows 
nothing  of  either  action  or  pursuer.     Again,  obligations  ex  delicto 
are  dropped  plump  on  the  reader's  toes,  so  to  speak,  without 
the  least  intimation  where  we  are,  what  we  are  about,  or  how 
they  come  into  the  ambit  of  our  concerns  at  all ;  and,  so  far  as 
we  find,  there  is  no  attempt  anywhere  to  explain  their  termino- 
logy or  to  shew  why  these  rather  than  any  other  subject,  say, 
for  instance,  obligations  ex  contractu^  should  be  discussed  here  or 
at  all. 

When  Mr.  Guthrie  Smith  is  fairly  started  with  any  of  the 
subjects  he  treats,  his  course  is  clear  and  his  treatment  felicitous, 
bearing  in  mind  that  his  object  is  to  present  the  most  authori- 
tative aspect  of  the  law  and  not  to  discuss  its  bearings,  or  to 
raise  difficulties  in  its  application.  Mr.  Guthrie  Smith  shews 
that  he  knows  his  subject  and  has  studied  it  in  its  widest 
relations.  The  chapters  which  we  should  select  as  the  best 
specimens  of  his  workmanship  are  those  on  Fraud,  Defamation, 
and  Master  and  Servant.  These  are  all  models  of  clear  and 
lucid  exposition  of  complicated  branches  of  law.  When  he 
touches  on  problems  not  yet  solved,  or  as  to  which  there  are 
two  schools  of  interpretation,  as,  for  instance,  on  the  legal 
meaning  of  the  maxim  Volenti  nonfit  injuria-^one  of  the  thorniest 
of  subjects — he  shews  a  mastery  of  the  subject  that,  did  the 
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occasion  serve,  we  doubt  nothing  would  enable  him  to  investi- 
gate satisfactorily  the  underlying  issues,  but  his  purpose  is  to 
present  the  paramount  opinion,  and  this  he  does  with  admirable 
clearness  and  force.  Mr.  Guthrie  Smith's  book  does  not 
pretend  to  analyse  and  weigh  the  principles  laid  down  in  the 
cases  he  cites.  He  is  neither  jurisprudential  nor  philosophic. 
His  aim  seems  to  be  expository,  and  that  he  succeeds  in  being  in 
a  very  marked  manner.  We  have  rarely  read  a  law  book  written 
in  a  clearer  style,  and  we  consider  Mr.  Guthrie  Smith's  treatise 
peculiarly  fitted  either  for  those  who  are  wishful  to  get  up  the 
general  bearings  of  any  of  the  subjects  he  treats  on,  unencum- 
bered with  the  mass  of  detail  that  will  be  involved  in  their 
minuter  study,  or  for  those  practitioners  who  have  to  advise 
their  clients  on  the  general  bearings  of  cases  on  the  spur 
of  the  moment,  reserving  the  more  complex  manifesta- 
tions for  further  looking  into  or  for  specialist  opinions. 
The  law  as  laid  down  is  most  usually  correct.  Yet,  in  our 
opinion,  there  are  some  few  exceptions  to  this ;  thus,  in  the 
earlier  part  of  the  book,  which  is  also  its  weakest  part,  the 
authority  of  Lord  Neaves  is  vouched  for  what,  if  we  rightly 
understand  it,  is  a  most  extraordinary  proposition.  **  I  never 
heard,"  said  Lord  Neaves,  "  of  an  obligation  arising  merely 
ex  dominie.*'  At  first  we  were  persuaded  that  we  did  not  rightly 
appreciate  our  author,  or  the  learned  Judge ;  but,  turning  to 
the  Index  (which,  by  the  way,  is  not  altogether  a  satisfactory 
one),  we  found  the  dictum,  **  Ownership  infers  no  liability;"  and 
a  reference  to  Lord  Neaves's  dictum.  The  judgment  of  Lord 
Watson  in  The  Henrich  Bjorn,  11  App.  Cases  276,  may  with 
advantage  be  studied  by  any  one  prone  to  the  credulity,  or 
the  provisions  of  either  Part  H.,  or  Part  VI H.,  of  the  Public 
Health  Act  for  Scotland  (30  &  31  Vict.,  c^  loi),  viewed  in  the  light 
of  cases  of  which  the  English  case  of  The  Queen  v.  Swindon  Local 
Board,  4  Q.B.D.  305,  is  a  sample.  These  instances,  and  they 
are  but  instances,  of  a  principle  which  is  being  most  largely  and, 
we  think,  beneficially  adopted  in  modern  law,  after  all  only 
feebly  reflect  a  principle,  that  was  almost  paramount  in  archaic 
systems  of  law.  Anyone  who  is  anxious  to  pursue  a  train  of 
thought  suggested  by  the  subject,  may  be  referred  to  the  very 
instructive  discussion  in  Mr.  Holmes's  admirable  book,  The 
Common  Law,  on  the  significance  of  deodands.  As  to  the  rights 
arising  out  of  servitude,  hypothec,  superfices,  and  emphyteusis 
(rights  to  which  frequent  reference  is  made  in  the  Civil  Law  and 
yrbich  are  not  unknown  now)  it  is  almost  impossible  to  persuade 
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oneself  Lord  Neaves  or  Mr.  Guthrie  Smith  "  never  heard  of 
them."  If  they  did,  they  must  have,  at  any  rate,  a  rudimentary 
conception  of  a  right  arising  merely  ex  doniinio.  Could  we, 
however,  persuade  ourselves  that  recondite  research  of  this 
description  was  alien  from  their  studies,  we  still  should  be 
exceedingly  anxious  to  hear  the  views  of  either  of  the  learned 
gentlemen  on  that  interesting  and  very  elementary  maxim  of 
the  Civil  Law — noxa  sequitur  caput. 

The  statement  at  p.  42  :  **  If  the  person  injured  has  accepted 
a  sum  of  money  by  way  of  indemnity,  he  is  barred  from  main- 
taining any  further  action  in  respect  of  it,"  is  not,  perhaps, 
actually  verbally  inaccurate,  but  it  may  be  very  misleading  if 
not  studied  in  connection  with  a  case  like  Lee  v.  Lancashire  and 
Yorkshire  Railway  Company,  L.R.  6  Ch.  Ap.  527.  Again,  a  state- 
ment startling  to  an  English  lawyer  is  made  at  p.  43:  **  A  lunatic 
is  not  liable  ex  contractu,'*  Our  reading  of  Motion  v.  Camroux, 
4  Exch.  17,  is  in  no  way  consistent  with  this  sweeping  state- 
ment. Probably,  too,  Mrs.  Weldon,  or  the  Lunacy  Law 
Reform  Society,  would  not  accept  the  statement  at  p.  55 : 
**  In  point  of  fact,  during  the  thirty  years  since  the  existing 
Lunacy  Acts  came  into  force,  not  a  single  case  of  illegal 
detention  is  recorded."  One  more  instance  of  this  class 
of  blemish.  At  p.  135,  we  are  told  that  **  negligence  in  the 
management  of  a  horse  or  vehicle,  or  a  public  thorough- 
fare, is  a  pure  jury  question."  Yet  on  the  same  page 
the  cases  of  Hammack  v.  White,  and  Mamoni  v.  Douglas  are 
cited,  in  both  of  which  the  question  was  withdrawn  from 
the  jury. 

This  instance  illustrates  another  peculiarity  of  Mr.  Guthrie 
Smith's  book — the  strange  weakness  of  the  opening  sentences 
of  some  of  his  chapters  when  compared  with  the  workman-like 
way  in  which  they  are  developed.  The  chapter  on  Collisions 
at  Sea  may  serve  as  an  illustration  of  this.  Perhaps,  bearing 
in  mind  Lord  Neaves*s  dictum,  standing  on  his  second  page, 
Mr.  Guthrie  Smith  did  not  see  his  way  boldly  to  face  the 
problem  of  the  **  remedy  in  rem  "  against  ships.  At  any  rate, 
his  paragraph  about  it  is  vacillating  and  inconclusive  in  an 
extraordinary  degree.  The  statement  of  the  fact  that  there  is 
a  remedy  in  many  cases  more  available  than  that  against  the 
ship  is  a  great  way  from  proving  that  in  the  residue  the 
remedy  against  the  ship  is  not  of  inestimable  importance,  and 
one  which  litigants  would  be  greatly  averse  to  lose,  however 
little,  in  any  particular  instances,  they  may  see  fit  to  resort  to 
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it.    But  when  this  preliminary  obstacle  is  overpassed,  the  rest 
of  the  chapter  rises  to  a  high  order  of  merit  in  its  kind. 

We  have  been  much  struck  in  our  perusal  of  Mr.  Guthrie 
Smith's  book  by  noting  the  influence  which  English  Law 
exercises  in  the  Scotch  Courts.  In  these  days  of  Home  Rule,  it 
says  much  for  the  English  system  of  Law,  that  it  should  so 
powerfully  and  universally  commend  itself  to  Scotch  lawyers. 
As  far  as  we  remember,  there  is  not  a  subject  treated  by  him 
which  is  not  illustrated  by  English  cases  ;  while  throughout  the 
book  we  do  not  remember  any  illustration  whatever  from  French 
Law,  which  has  its  origin  from  a  common  source  with  that  for 
Scotland.  More  than  this — we  had  always  been  under  the 
impression  that  Scotch  lawyers  drew  largely  from  the  resources 
of  the  Civil  Law.  This  is  not  so,  if  Mr.  Guthrie  Smith's  book 
may  be  taken  as  a  sample.  His  references  to  the  Roman  Law 
are  not  so  numerous  as,  for  instance,  those  of  Sir  Frederick 
Pollock  in  his  work  on  Torts,  and  not  more  so  than  in  that 
stock  book  for  English  practitioners,  Addison  on  Torts.  If  there 
were  more  of  them  in  our  opinion  the  value  of  the  book  would 
be  increased,  for  on  some  of  the  subjects  with  which  Mr.  Guthrie 
Smith  deals  the  Roman  Law  is  even  especially  rich.  Mr. 
Guthrie  Smith,  however,  brings  out  very  clearly  the  diver- 
gencies between  English  and  Scotch  decisions.  We  are  far 
from  saying  that  in  the  Law  of  Defamation  the  advantage  does 
not  lie  with  the  Scotch  lawyers ;  while  in  that  class  of  cases 
of  which  Sonterville  v.  Gray  is  an  instance,  we  think  that  the 
instinct  of  Scotch  lawyers  was  truer  than  that  of  the  English 
Courts,  whose  decisions  culminated  in  Wilson  v.  Merry ^  and 
that  this  is  the  opinion  of  a  majority  of  competent  critics. 
The  Employers*  Liability  Act,  1880,  is  some  evidence. 

Principles  of  the  Criminal  Law.  By  Seymour  F.  Harris, 
B.C.D.,  M.A.,  Oxon.  Fifth  Edition.  By  Aviet  Agabeg, 
LL.B.,  of  the  Inner  Temple  and  of  the  Northern  Circuit, 
Barrister-at-Law.     Stevens  &  Haynes.     1889. 

In  1887  we  reviewed  the  fourth  edition  of  this  work,  and 
were  careful  to  call  the  attention  of  Mr.  Agabeg  to  certain 
omissions,  which  we  noticed  in  our  perusal  of  the  work.  On 
taking  up  the  study  of  this  new  edition,  while  we  are  glad  to 
acknowledge  that  much  has  been  remedied,  we  have  yet  to  say 
that  more  remains  to  be  remedied.  The  resuscitation  from  the 
dead  of  the  old  Municipal  Corporations  Act  (5  &  6  Will.  IV., 
C  76)  at  p.  293,  and  in  four  other  places,  must  cause  much 
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merriment  to  the  practising  lawyer,  and  equal  dismay  to  the 
student  preparing  for  his  examination.  Nor  is  this  all.  At 
page  II,  we  are  informed  that  there  is  no  provision  for  the 
infliction  of  penal  servitude  after  a  previous  conviction  for 
misdemeanour,  as  there  is  in  the  case  of  felony.  This  omis- 
sion, we  are  told,  is  a  distinction  between  felony  and  mis- 
demeanour I  It  is  difficult  to  understand  so  inexcusable  a 
blunder  on  the  part  of  the  editor  of  a  work  on  Criminal  Law. 
May  we  refer  him  to  sect.  8  of  the  Larceny  Act  ?  Again,  the 
editor  sins,  this  time  by  omission,  at  p.  225,  where  he  is  apparently 
ignorant  of  11  &  12  Vict.,  c.  42,  sect.  2,  which  regulates  the 
trial  of  offences  committed  on  the  high  seas,  and  Admiralty 
jurisdiction,  and  he  should  know  that  a  person  offending  in 
such  jurisdiction  may  be  tried  not  only  in  the  county,  but  also 
m  the  place  where  he  resides,  or  may  be,  or  may  be  in  custody. 
We  hope  that  the  editor  may  see  his  way  so  to  amend  all  errors 
and  omissions  before  the  next  publication  of  the  book,  accept- 
ing our  suggestions  in  good  part,  as  he  has  already  done  to 
some  extent,  that  in  his  sixth  edition  we  may  after  a  search  of 
microscopic  minuteness  fail  to  find  any  more  flaws.  The 
editor  gives  much  evidence  of  being  a  painstaking  man,  and  his 
industry  is  the  best  foundation  for  the  future  prosperity  and 
fame  of  the  book  under  his  charge. 


The  judicial  Dictionary  of  Words  and  Phrases  Judicially  Inter- 
preted.  By  F.  Stroud,  of  Lincoln's  Inn,  Barrister-at-Law. 
Sweet  &  Maxwell,  Ltd.     1890. 

This  is  a  book  on  which  much  labour  has  been  spent,  though 
we  doubt  whether  it  has  been  wisely  spent.  The  resulting 
work  is  not  a  Law  Dictionary,  and  it  is  not  a  Legal  Treatise,  but 
something  between  the  two.  The  various  words  dealt  with  are 
placed  in  alphabetical  order,  but  are  not,  as  a  rule,  defined. 
Thus,  if  the  reader  should  look  out  "  Copyhold,*'  he  will  find 
no  explanation  of  the  term  ;  but  he  will  read  that  **  a  devise  of 
copyhold  will  pass  customary  freeholds,"  which  is  so  much 
learning  thrown  away  on  the  student  anxious  to  attain  a  defini- 
tion of  *\Copyhold."  He  may,  however,  cull  a  definition  of 
"  Manslaughter  "  and  of  **  Mansion  "  ;  but  **  Tanistry"  is  a 
hidden  word  for  him,  both  qud  definition  and  qua  interpretation, 
for  it  is  not  even  mentioned.  The  author  tells  us  in  his  Preface 
that  the  chief  aim  of  the  work  is  "  that  it  may  be  a  practical 
companion  to  the  English-speaking  lawyer."  This,  we  fear, 
\ye  Ji^ust  doubt  whether  it  will  ever  be.     It  is  fathjer  a  \)Qok  fof 
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the  theorist  or  for  the  academician ;  it  is  full  of  ramifications 
and  subtle  distinctions,  but  far  above  the  scope  of  the  average 
every-day  hard-working  lawyer.  It  is  a  book  which  was,  per- 
haps, hardly  required,  though  we  admit  that  its  pages  are  full 
of  evidence  of  the  industry  of  the  author. 

Antologia  Giuridica^  diretta  da  Pietro  Delogu,  Professore 
nella  R.  University  di  Catania.  Catania.  Tip.  F.  Martinez. 
(Vol.  IV.,  1890.) 

Rivista  di  Diritto  Pubblico.  Direttore,  Conte  Comm.  Cesare 
Albicini,  Professore  di  Diritto  Costituzionale  nella  R. 
Universita  di  Bolofjna.  Bologna.  Tip.  Zamorani  e  Albertazzi. 
(Vol.  I.,  1889.) 

These  two  Reviews,  one  from  storied  Sicily,  rich  with 
memories  of  Greek  and  Roman,  Saracen  and  Norman,  who 
have  all  left  their  mark  upon  the  island,  the  other  from  the 
home  of  Irnerius,  and  many  another  Luccrna  Juris  of  the 
middle  ages,  have  each  a  good  raison  d'Hte^  among  the  various 
Reviews  devoted  to  Juridical  science  in  Italy.  In  the 
Rivista  di  Diritto  Pubblico  we  find  the  chief  place  given,  as 
might  be  guessed  from  its  name,  to  questions  connected  with 
Public  Law.  In  the  Antologia  Giuridica  the  element  of  Roman 
Law  is  dominant.  This  might,  perhaps,  have  been  more 
naturally  expected  of  our  Bologna  contemporary,  but  in  no 
part  of  Italy  can  it  be  out  of  place. 

In  the  initial  number  of  the  Rivista  di  Diritto  Pubblico,  the 
Editor-in-Chief,  Count  Cesare  Albicini,  who  fills  the  chair  of 
Constitutional  Law  in  the  University  of  Bologna,  discusses  the 
tendencies  of  modern  Public  Law  ;  Professor  Jona,  a  "  Docente  *' 
in  the  same  University,  treats  of  Method  in  the  study  of  Public 
Law;  Professor  Minguzzi,  who  fills  the  chair  of  Constitutional 
Law  in  the  University  of  Pavia,  writes  on  Public  Opinion  under  a 
Constitutional  Government,  and  Zanichelli,  who  fills  the  Chair 
of  Constitutional  Law  in  the  School  of  Social  Science  at 
Florence,  discusses  Parliamentary  Privilege.  It  will  thus  be 
seen  that  the  Rivista  di  Diritto  Pubblico  is  true  to  its  title,  and  that 
the  subjects  of  which  it  treats  are  such  as  should  be  of  interest 
to  the  Statesman  as  well  as  to  the  Jurist.  The  List  of  Con- 
tributors includes  the  veteran  Cassani,  now  Emeritus  Professor, 
whom  we  knew  twenty  years  ago  at  Bologna,  and  younger 
men  such  as  Ellero,  Brunialti  and  others  of  note.  The 
Antologia  Giuridica,  it  may  be  'not  uninteresting  to  remark, 
pumbers  among  its  contributors  several  distinguished  Italian 
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Jurists,  from  various  parts  of  the  Peninsula,  such  as  the 
Deputy  Nocito,  and  the  Advocate  Scialoja,  both  Professors  in 
the  Royal  University  of  Rome,  Carle,  Professor  in  the 
University  of  Turin,  as  well  as  Camazza  Amari,  and  Vadali- 
Papale,  who  fill  chairs  in  the  Editor's  own  University  of 
Catania.  Its  Fourth  Volume  opens  with  an  elaborate  discussion 
by  Adolfo  Pantano,  of  what  may  be  called  the  Literary  relation 
in  which  Paulus  Diaconus  stands  to  the  several  publications  of  the 
Roman  Law  by  Justinian.  Paulus  was  held  in  profound  esteem 
in  the  Early  Middle  Ages  as  the  most  learned  man  of  his  day, 
which,  as  Pantano  says,  he  very  Hkely  was.  It  is  clear  that  he 
was  fully  acquainted  with  the  exact  order  of  the  several 
publications  as  well  as  with  their  matter,  and  his  language  is 
on  some  p>oints  almost  word  for  word  the  same  as  that  of 
Justinian.  The  parallel  passages  collected  by  Sig.  Pantano 
are  very  remarkable,  and  cover  the  whole  field  of  the  work  of 
Justinian.  It  would  even  appear  probable  that  the  last  compila- 
tion of  which  Paulus  Diaconus  speaks,  in  the  past  tense,  it  is  to  be 
noted,  comprised  alike  the  Epitome  Juliani  and  the  Authmticum* 
So,  at  least  Pantano  argues.  As  to  whether  the  Authenticum  was 
drawn  up  in  I  taly  or  in  Illyria,  the  opinions  of  modern  Jurists  vary, 
and  Pantano  does  not  seem  to  take  a  side,  though  he  remarks 
that  the  opinion  in  favour  of  Italy  is  based  upon  Justinian's  own 
language,  in  his  Pragmatic  Sanction  of  A.D.  554,  Jura  insuper. 

Among  other  subjects  treated  in  the  Antologia  Giuridica  which 
have  found  a  place  in  our  own  pages  we  may  mention  an 
inaugural  address  by  Professor  De  Mauro,  of  the  University 
of  Catania,  on  the  various  functions  of  Punishment,  corrective, 
reformative,  &c.,  in  connection  with  the  new  Italian  Penal  Code. 
We  do  not  doubt  that  Professor  De  Mauro,  if  his  English  can 
carry  him  so  far,  will  read  with  interest  our  valued  contributor 
Mr.  Alexander  Robertson's  article  on  Crimes  and  Punishments. 

In  the  matter  of  Roman  Law  we  may  mention  an  article  by 
Professor  Longo,  of  the  University  of  Palermo,  on  the 
Systematic  Division  of  the  History  of  Roman  Law. 

It  is  interesting  to  learn,  as  the  Antologia  Giuridica  tells  us, 
that  a  Civil  Code  is  being  drawn  up  for  the  Republic  of  San 
Marino— that  singular  little  eagle's  nest  in  the  Apennines, 
which  stands  out  with  Andorra  among  the  Pyrenees  as  one  of 
the  few  survivals  of  mediaeval  self-government.  The  work  has 
been  entrusted  to  Professor  Scialoja,  of  Rome,  a  contributor 
to  the  Antologia  Giuridica^  and  Professor  Brini,  of  Bologna. 
We  shall  watch  the  result  of  their  labour  with  much  interest, 
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I.— THE  IRISH  CRISIS. 

/^  REAT  events  run  up  to  far-reaching  causes ;  but  they 
^^  have  been  precipitated  by  the  most  trivial  incidents. 
Half  a  century  prepared  our  Civil  War;  the  French 
Revolution  grew  out  of  the  ills  of  ages.  Yet  Cromwell 
would  hardly  have  ruled  in  England,  had  Essex  known 
how  to  lead  an  army,  and  Jacobinism  might  not  have 
mastered  France,  had  Louis  XVI.  played  the  man  at 
Varennes.  The  Pamellite  movement,  and  all  that  pertains 
to  it,  must  have  failed,  I  believe,  in  the  long  run ;  for  they 
were  in  conflict  with  the  nature  of  things,  and  with  the 
moral  forces  that  direct  mankind.  Nevertheless,  this 
wicked  plot  against  the  State  has  been  broken  up  by  a 
mere  private  scandal ;  a  common-place  of  the  Divorce  Court 
has  done  more  to  quickly  extinguish  Home  Rule  than  the 
solemn  decision  of  a  High  Court  of  Justice,  the  utterances 
of  our  most  sagacious  Statesmen,  and  the  warnings  of 
enlightened  public  opinion.  '*  Recent  events" — to  adopt 
the  phraseology  of  the  day — have  dissipated  the  alluring 
mirage  through  which  Irish  affairs  were  falsely  seen ;  and 
they  have  brought  us  face  to  face  with  the  hard  realities  of 
Irish  treason,  sedition,  and  socialistic  passion.  They  have 
torn  the  film  from  ulcerous  parts  of  Ireland  thrown  over 
them  by  self-deluding  sentiment ;  they  have  set  before  us 
the  putrefying  sores  eating  into  the  frame  of  the  Irish 
community ;  and  they  have  shewn  what  was  the  manner  of 
men  meant  by  faction  to  have  a  free  hand  in  Ireland,  and 
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to  subject  her  to  the  most  cruel  of  tyrannies.  They  have 
proved  that  the  boasted  "  Union  of  Hearts,"  which  was  to 
make  England  and  Ireland  one,  was,  on  the  one  hand,  the 
cant  of  a  party,  wilfully  blinded  to  facts,  in  a  struggle  for 
office,  and,  on  the  other,  a  foul  conspiracy,  trading  on 
falsehood,  to  compass  its  base  ends,  to  revel  in  plunder, 
and  to  break  up  the  Empire.  They  have  exhibited,  too, 
the  Irish  priesthood  in  an  aspect  revolting  to  English 
nature ;  and  they  have  warned  Nonconformist  England  to 
shun  an  alliance  for  selfish  ends,  with  a  dishonoured  enemy. 
Above  all,  they  have  made  a  widening  breach  between  the 
hostile  monsters  of  Irish  faction,  still  eyeing  each  other 
with  deadly  hate,  which  no  expedients  can  really  close ; 
and  they  have  convicted  Mr.  Gladstone  and  his  disheartened 
followers  of  a  credulity,  a  short-sightedness,  and  a  want  of 
wisdom  which  ought  to  exclude  them  for  years  from  power 
in  the  State.  They  will  make  the  cause  of  Home  Rule 
impossible,  as  a  source  of  misery  and  wrong  to  Ireland, 
and  a  grave  danger  to  the  Three  Kingdoms,  if  Englishmen 
retain  the  sound  common  sense  and  the  political  instinct, 
which  have  secured  them  greatness. 

The  O'Shea  divorce  case  led  to  the  Nonconformist  out- 
break, to  Mr.  Gladstone's  surrender  to  it,  to  the  attempt  to 
ostracise  Mr.  Parnell,  to  the  Pamellite  split,  and  to  the 
breaking  up  of  the  Parnellite  and  Gladstonian  alliance,  the 
only  solid  ground  of  the  Home  Rule  policy.  The  first 
marked  result  of  this  series  of  facts  is  to  exhibit,  and  bring 
home  to  the  hearts  of  men,  how  absolutely  opposed 
in  their  conception  of  Home  Rule  are  the  Gladstonian 
following  and  the  two-fold  "  Irish  Party."  Mr.  Gladstone's 
extinct  Bill  of  1886 — based  on  credulous  ignorance  of  Irish 
affairs — ^would  have  caused  civil  war  and  a  rupture  with 
England ;  but  it  implied  the  supremacy  of  the  Imperial 
Parliament ;  and  it  cabined  and  confined  the  Assembly  in 
College  Green,  with  marked  jealousy,  within  the  narrowest 
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bounds.     It  would  be  an  insult  to  Mr.  Gladstone  to  place 
his  word  in  the  balance  against  Mr.  ParneH's  assertions ; 
but  his  denial  of  what  took  place  at  Hawarden  is  ambiguous, 
and  in  general  terms ;  and  it  is  most  probable  that  in  1889, 
at  least,  he  contemplated  that  the  Home  Rule  Parliament 
should  be  a  strictly  subordinate  body,  sending  delegates  to 
Westminster,  as  a  sign  of  this,  and  under  the  control  of 
the  Imperial  Parliament,  and,  even  in  some  degree,  of  the 
British  Ministry,  as  regards  questions  which,  he  must  have 
known,   could    not    be    solely  abandoned  to  any  set   of 
Irishmen.    This  was  the  view,  too,   of  his  best  known 
lieutenants — of  Lords   Granville,  Spencer,  Rosebery,  and 
Herschell,   of  Sir  William   Harcourt,   and    even  of   Mr. 
Morley,  and  the  mass  of    his    adherents — nine-tenths  of 
these  had  certainly  not  thought  out  the  subject,  and  were 
either  misled  by  false   analogies,  or  connected  "  Home 
Rule  "  with  "  Justice  to  Ireland,"  or  simply  bowed  before 
a  political  fetish — were  content  to  tread  in  their  leader's 
footsteps.       It    may    be    said,     in    fact,    of    the    whole 
Gladstonian  Party,  that  they   meant   by  Home  Rule  an 
ample  concession  of  self-government  to  a  mere  dependency, 
with  large  reservations  as  to  some  important  matters ;  they 
never   dreamed   that   England  was  to  lose  her  hold  on 
Ireland,  and  even  on  Irish  afifairs,  within  defined  limits  ; 
and,  ridiculous  as    the    whole    policy    was,    for    it  pre- 
supposed   a     "  Union    of    Hearts "     where    there    was 
disunion,    it  was    compatible    with    loyalty  and  genuine 
love  of    country.      Those    ideas,    born    of   conceit    and 
self  deception,    have    been    scattered    to    the  winds    by 
the  open  avowals  of  the  Irish  "  patriots,"  of  either  faction, 
as  to  the  kind  of  Home  Rule  they  demand  and  insist  on. 
Agreeing  in  nothing  else,  the    Hibernian    Jacobins    and 
Girondins  declare  that  Ireland  must  be,  practically,  an 
independent  State,  and  specially  require  that  the  next 
Home  Rule  measure  shall  contain  none  of  the  exceptions 
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and  safeguards  which,  it  was  assumedi  Mr.  Gladstone  would 
make  its  conditions.  The  Imperial  Parliament  is  to  have 
no  veto  in  the  legislation  of  the  Assembly  in  Dublin  ;  this 
is  to  be  "  absolutely  Sovereign  "  within  its  domain.  The 
Irish  delegates  to  Westminster,  who,  were  they  twenty 
only,  would  be  an  anomalous  nuisance  not  to  be  endured, 
are  to  be  in  sufficient  strength  to  protect  "  Irish  Rights," 
that  is,  to  paralyse  and  obstruct  the  National  Councils,  and 
to  be  shifting  ballast  to  upset  the  vessel  of  the  State.  The 
Irish  Parliament  is  to  possess  an  uncontrolled  Executive,  to 
nominate  magistrates  and  judicial  officers,  and  to  have  the 
Constabulary  force  in  its  hands ;  in  other  words,  rulers  of 
the  Davitt  type  are  to  be  given  weapons  to  torture 
every  loyal  Irishman,  to  exact  a  ruthless  vengeance  from 
indignant  Ulster,  and  to  do  intolerable  wrongs  in  the 
name  of  the  justice  approved  by  Fenian  traitors  and 
Clan-na-Gael  anarchists.  Above  all,  the  Irish  land  is  to 
be  the  prey  of  the  Home  Rule  Parliament;  that  is  to 
say,  the  Irish  landed  gentry  are  to  be  driven  from  their 
homes,  too  happy  if  they  can  escape  with  their  lives; 
and  their  estates  are  to  be  divided  between  fanatical  priests, 
adventurers  of  the  true  "  patriot "  breed,  and  a  horde  of 
peasants,  artisans,  and  labourers,  who  had  furthered  the 
holy  cause  of  agrarian  outrage.  In  theory,  therefore, 
Ireland  would  be  an  independent  State,  linked  to  the 
Empire  only  by  the  tie  of  a  Viceroy ;  and  all  the  ills  that 
led  to  the  rising  of  1798,  and  made  the  Union  necessary, 
would  be  restored,  with  this  difference,  that  Grattan's 
Parliament  was  a  loyal,  though  a  venal  Assembly,  while  a 
Home  Rule  Parliament  would  be  a  mere  rebellious  conclave. 
Fact,  however,  in  this  instance,  would  go  far  beyond  theory  ; 
Ireland  would  be  not  only  an  independent,  but  a  hostile 
State,  the  deadly  foe  of  England,  and  all  that  belongs  to 
her ;  and  her  social  life  would  be  a  scene  of  confusion  and 
discord,  of  anarchy,  lawlessness,  and  cruel  tyranny,  which 
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Jacobin  France  alone  has  equalled.  Yet,  these  are  the 
demands  of  Mr.  Paraell ;  and  those  of  the  Seceders  scarcely 
fall  short  of  them. 

A  great  gulf,  therefore,  divides  the  Gladstonians  and  the 
Irish  factions  in  the  matter  of  Home  Rule ;  a  gap  has  been 
broken  in  the  famous  "  Arch  of  Peace,"  brilliant  as  a 
rainbow,  perhaps,  but  as  airy  a  structure;  and  it  totters 
over  a  waste  of  destructive  waters.  The  next  main  result 
of  this  strange  crisis  has  been  to  shew  what  Mr.  Parnell 
really  is,  and  to  place  him  before  Englishmen  in  his  true 
character.  It  is  ridiculous  to  say  that  Home  Rule  stands 
apart  from  the  qualities  of  those  to  whom  it  would  give 
power;  the  two  subjects  are  inseparably  linked;  and,  as  a 
matter  of  fact,  the  Gladstonian  policy  was  openly  justified 
on  the  assumed  fitness  of  Mr.  Parnell  to  be  the  first  Irish 
Minister.  Firm  in  this  monstrous  belief,  Mr.  Gladstone 
forgot  that  he  had  imprisoned  his  future  colleague  as  an 
apostle  of  plunder;  Sir  William  Harcourt  swallowed 
Pamellite  juice  with  delight ;  and  the  whole  following 
laughed  at  Unionist  warnings,  mocked  at  the  findings  of 
the  Special  Commission,  and  announced  that  the  paid 
satellite  of  Patrick  Ford,  and  the  associate  of  Egan  and 
like  worthies,  was  a  kind  of  Washington  in  Irish  poUtics,^ — 
a  "Conservative  force" — to  keep  Home  Rule  within  the 
bounds  of  moderation  and  right.  It  is  disagreeable,  no 
doubt,  that  this  hero-worship  should  have  been  proved  to 
be  idolatrous  folly;  the  Gladstonians,  of  course,  are  not 
pleased,  though  false  to  themselves  in  a  hundred  instances, 
that  they  have  to  bum  what  they  adored  a  few  months  ago  ; 
and  though  he  may  cling  to  them  like  the  old  man  of  the 
sea,  and  may  possibly  even  become  their  master,  we  cannot 
wonder  that  they  should  have  vehemently  tried  to  fling 
Mr.  Parnell  oflf  like  the  moral  leper  he  held  up  to  the 
hatred  of  Irish  peasants.  But  Mr.  Parnell  has  laid  his  own 
nature  bare,  and  the  discovery,  painful  as  it  may  be  to  his 
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late  admirers,  has  been  a  blessing  to  Ireland,  and  not  less 
to  this  country.  The  man  who,  but  as  yesterday,  was 
claiming  English  sympathy  for  a  poor,  afflicted,  but  always 
loyal,  country,  has  now  cynically  thrown  ofif  his  mask  of 
falsehood ;  and  he  warns  the  vindictive  Celt  against  "  the 
smile  of  the  Saxon,"  revives  the  worst  memories  of  the 
hatreds  of  race,  and  calls  on  Irishmen  to  throw  off  the  yoke 
of  their  tyrants,  with  significant  allusions  to  their  risings  in 
the  past.  The  smooth-tongued  speaker  who  lisped  about 
Home  Rule  as  an  insignificant  measure  of  local  franchises, 
now  proclaims  that  Ireland  is  a  down-trodden  nation, 
who  is  to  take  her  place  among  free  nations,  and 
that  every  other  kind  of  Home  Rule  is  a  mockery,  a  Greek 
gift  of  English  deceit  and  selfishness.  Mr.  Parnell's  lip- 
service  to  Mr.  Gladstone  has  suddenly  turned  into  angry 
reviling ;  his  adulation  of  the  Gladstonian  Party  has 
become  loathing  and  fierce  obloquy ;  his  attitude  of  con- 
ciliation and  goodwill  to  England  has  changed  into  that 
of  a  scarcely  concealed  rebel.  No  doubt,  those  who  have 
watched  the  career  of  this  false,  unscrupulous,  but  very 
able  man,  have  known  that  this  conduct  was  all  of  a 
piece ;  that  double  dealing,  for  evil  ends,  was  perhaps  the 
most  distinctive  part  of  his  character.  But  Mr.  Pamell 
has  convicted  himself  of  duplicity  and  plotting  against  the 
common  weal ;  and  the  light  he  has  thrown  on  his  late 
acts  will  vividly  illustrate  his  bad  course  in  the  past. 
Englishmen  will  now  understand  what  was  meant  by  his 
language,  that  "a  revolutionary  movement  in  Ireland  " 
must  have  a  twofold  aspect,  "  constitutional  and  illegal  at 
once  "  ;  that  *'  the  Fenians  and  he  were  working  for  a 
common  purpose " ;  that  he  would  not  stop  **  until  the 
last  link  was  broken  " ;  and  they  will  appreciate  the  deeds 
and  the  aims  of  a  leader,  who  stood  between  the  chiefs  of 
the  Liberal  Party,  and  the  miscreants  of  the  knife  and 
dynamite,  and  made  use  of  both  for  his  evil  ends;  who 
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substituted  boycotting  for  open  murder,  because  it  achieved 
its  deadly  results  quietly ;  and  who  sought  to  compass 
what  he  called  Irish  freedom,  by  a  fraudulent  conspiracy 
against  social  order.  The  damning  exposure  of  its  ablest 
champion  must  tell  with  disastrous  effects  on  Home  Rule. 
This  consideration,  indeed,  was  so  evident,  that  Mr. 
Gladstone  has  cashiered  his  familiar  friend  from  the 
leadership  of  the  Irish  Party ;  the  moral  grandeur  of  the 
act  has,  of  course,  been  heightened  by  a  tender  regard  to 
votes  and  Nonconformist  scruples.  But  the  country  sees 
through  the  opportunist  trick  of  a  political  meteorologist 
in  his  lofty  survey ;  and  Mr.  Parnell,  if  not  a  supreme,  will 
remain  a  commanding  factor  in  Irish  politics.  As  I  write, 
the  pitiful  attempt  to  reconcile  the  hatreds  of  Irish  faction 
has  failed,  and,  though  forsaken  by  three-fourths  of  his 
followers,  the  "  uncrowned  king  "  stands  out  the  truculent 
foe  of  England  and  of  Imperial  rule  in  Ireland,  and  the 
mainstay  of  Irish  rebellion  and  crime,  backed  by  the 
Fenian  and  murder  clubs  of  America.  Whether,  as  seems 
probable,  the  two  Irish  parties  will  fight  with  each  other 
like  drunken  Helots,  or  a  hollow  truce  shall  at  last  be 
patched  up,  Mr.  Parnell  must  be  the  real  leader,  in  right 
of  superior  gifts  and  audacity ;  our  Cicero  may  denounce 
the  Catiline  of  the  Celts ;  but  he  will  not  drive  him  away 
by  rhetoric,  and  spite  of  Gladstonian  talk  and  McCarthyite 
struggles,  and  even  the  disciplined  attack  of  the  Irish 
priesthood,  "the  chief  of  the  Irish  race,"  as  he  was  lately 
hailed,  will  continue  to  wield  the  power  in  Ireland, 
which  hatred  of  the  Saxon  and  lawless  passion  have  more 
than  once  given  to  able  and  reckless  men.  Indeed,  as 
I  have  said,  the  unbending  attitude  of  this  cool  and 
wary  plotter  may  even  yet  enforce  the  submission  of  some 
of  his  late  English  satellites ;  his  insolent  demands,  there  is 
reason  to  believe,  have  obtained  fatal  concessions  in  the 
matter  of  Home  Rule  in  recent  attempts  to  negotiate  with 
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him;  and,  in  any  case,  the  Gladstonian  following  will 
stand  before  the  country  as  the  old  allies — severed  from 
him,  too,  by  a  mere  accident — of  a  conspirator  against 
England  of  the  worst  type,  possessing  immense  influence 
over  the  Irish  masses,  and  will  be  at  best  convicted  of  the 
extreme  of  foolishness.  Let  us  suppose,  however,  that  by 
some  turn  of  fortune,  Mr.  Gladstone  and  his  party  find 
themselves  relieved  from  the  incubus  of  Mr.  Pamell,  will 
their  case  be  bettered  in  the  eyes  of  Englishmen  ?  In  the 
stress  of  discomfiture  they  have  thrown  off  their  friend ; 
they  have  given  themselves  up  to  his  former  adherents; 
and  they  have  announced  that  the  cause  of  Home  Rule  will 
conquer  in  the  names  of  the  Sextons,  the  Healys,  and 
hoc  genus  omne  of  the  obscure  items  of  Mr.  Pamell's 
following.  The  last  few  weeks,  however,  have  happily  shewn 
what  some  of  these  high-souled  beings  really  are,  and  have 
reflected  a  clear  light  on  their  past  history.  They  have 
been  shamelessly  false  to  the  man  who  made  them ;  they 
have  lauded  him  to  the  skies,  and  kicked  him  when  down  ; 
they  have  proved  themselves  devoid  of  the  sense  of  fair 
play,  and  of  every  instinct  of  honour,  as  well  as  of  justice. 
And  what  has  been  the  conduct  of  late  years  of  these  men, 
in  whom  Englishmen  are  asked  to  place  trusting  confidence  ? 
Two  of  these  loyal  patriots  have  been  declared  guilty  by 
the  Special  Commission  of  treasonable  plots ;  and  all,  or 
nearly  all,  have  taken  an  active  part  in  a  rebellious  move- 
ment which,  in  Mr.  Gladstone's  words,  sought  to  dis- 
member this  nation  through  wholesale  rapine.  One  is 
responsible  for  the  vilest  print  which  has  come  into  being 
since  the  Pire  Dmhine;  another  has  boasted  that  Home 
Rule  means  the  oppression  of  the  law-abiding  Irish 
classes;  the  whole  body  countenanced  the  foul  crime  of 
"boycotting"  with  its  accompaniments  of  murder  and 
outrage ;  and  nine-tenths  of  them  have  received  the  pay 
of  American  anarchists,  and  have  been  accessories  after 
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the  fact  to  deeds  of  blood.  The  *'  Plan  of  Campaign," 
the  **  Evangel  of  Ford,"  the  Jacobin  pages  of  United 
Ireland  are  the  titles  of  honour  of  their  authors;  and 
though  impotent  compared  with  their  great  Lord 
Paramount,  they  are  yet  agents  of  evil,  within  the  measure 
of  their  powers.  These  may  be  the  Gods  of  Israel  in 
Gladstonian  eyes ;  they  are  mischievous  conspirators  in 
those  of  true  Englishmen ;  and  Home  Rule  has  a  bad 
chance  under  such  auspices. 

The  next  revelation  is  the  disclosure  of  the  character  and 
conduct  of  the  Irish  priesthood,  and  of  the  qualities  of 
Roman  Catholic  Irishmen,  conspicuously  brought  out  in 
late  events.  The  Roman  Catholic  Church  in  Ireland  has, 
upon  the  whole,  been  a  powerful  agency  on  the  side  of 
good,  spite  of  its  deadly  hatred  of  Protestant  England ; 
but  thousands  of  its  clergy,  in  the  last  ten  years,  have 
played  an  unhappy  part  in  the  Irish  community.  They 
have  been  the  instruments  of  the  National  League,  and, 
like  the  cur6s  before  the  French  Revolution,  have  identified 
themselves  with  Jacobin  teaching ;  they  have  preached  the 
gospel  of  agrarian  rapine,  and  have  never  heartily 
condemned  its  crimes ;  and  as  their  influence  depends  on 
their  moral  attitude,  their  authority  over  their  flocks  has 
greatly  declined.  This  weakening  of  power  was  much 
"^creased  by  their  open  contempt  of  the  commands  of  the 
Pope  when  condemning  the  wicked  methods  of  a  socialistic 
'Movement,  and,  at  last,  in  considerable  parts  of  Ireland, 
tbey  stood  convicted,  in  the  sight  of  a  quick-witted  race,  of 
virtual  participation  in  evil  deeds,  as  well  as  of  lawless 
disobedience  to  the  will  of  Rome,  and  they  have  found 
^hernselves,  accordingly,  set  aside  and  despised.  It  is 
ii^Possible,  too,  to  doubt  that,  in  many  instances,  their 
^<>ral  sense  has  been  completely  blunted ;  and  the  attitude 
^*  their  superiors,  as  it  was  displayed  of  late,  shewed  a 
^i^gular  indifference  to  what  was  good  or  evil.  The  Roman 
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Catholic  Bishops  of  Ireland  remained  silent,  after  the 
exposure  of  Mr.  Parnell  in  the  Divorce  Court,  until 
Nonconformist  England  spoke  out ;  they  waited  on  events, 
and  made  no  sign  of  moral  reprobation  when  it  was  most 
needed ;  and  their  anathemas  have  fallen  on  scoffing  ears, 
for  they  are  felt  to  be  mere  opportunist  teaching.  Virtue, 
in  fact,  has,  to  a  great  extent,  gone  out  of  the  Irish  Roman 
Catholic  priesthood ;  in  their  essential  nature  a  Conserva- 
tive power,  they  have  become  the  puppets  of  anarchic  masses, 
and  have  been  shorn  of  their  imposing  influence ;  and  this 
decay  of  authority  cannot  fail  to  have  weight  with  thinkers, 
who  know  that  strong  moral  discipline  is  required  to  control 
the  Irish  Celt,  and  to  afford  fresh  arguments  against  Home 
Rule.  Though  the  priests,  too,  are  making  frantic  efforts 
to  pull  down  the  idol  they  lately  worshipped,  and  to  over- 
throw Mr.  Parnell,  if  they  can,  they  are  not  in  the  least 
shocked  by  his  sins  or  his  vices ;  they  are  evidently 
working  for  selfish  ends,  and  endeavouring  to  recover  the 
power  they  have  lost  by  means  scandalous  and  dangerous  to 
the  State,  and  Protestant  England  will  not  fail  to  note  how 
formidable  to  all  of  its  race  in  Ireland  would  be  the 
organised  strength  of  a  sacerdotal  caste,  directing  ignorant 
and  superstitious  millions  against  Protestantism,  order,  and 
civilisation.  All  this  works  powerfully  against  Home  Rule; 
and  the  characteristics  of  the  Irish  Celts,  as  they  have 
come  out  in  the  last  few  weeks,  will  equally  tell  in  the 
same  direction.  I  have  noticed  the  qualities  of  the  two 
Irish  Parties;  it  would  be  impolite  to  describe  them  in 
their  own  phrases  ;  they  may  be  neither  "  dirty  tricksters," 
nor  "  cowardly  scoundrels  ** ;  but  Grattan  anticipated  what 
they  would  be,  when  he  said  that  the  representation  of 
Ireland  would  disgrace  his  country.  There  is  much 
excellence  in  the  native  Irish  character — kindly  sympathy, 
love  of  family  ties,  as  a  rule  purity  in  the  life  of  home, 
playful  fancy,  sensitiveness,  and  the  delicate  genius  seen, 
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in  its  best  development,  in  Moore  and  Goldsmith.  But  in 
all  that  makes  Society  and  the  State  sound,  the  Irish  Celt 
is  of  little  worth ;  and  representatives  and  people  have 
shewn  the  same  qualities  on  the  last  occasions  which  have 
brought  them  to  the  test.  The  Irish  masses  have  proved 
themselves  false  and  fickle,  without  moral  steadiness,  or 
grasp  of  facts ;  they  have  foamed  out  their  own  shame  in 
passionate  clamour ;  they  have  broken  into  angry  and  silly 
factions;  they  have  been  wanting  in  every  element  that 
makes  a  nation,  the  title  boastfully  given  them  by  their 
designing  leaders.* 

This  train  of  circumstances,  brought  distinctly  home  to 
the  minds  of  Englishmen  by  most  striking  proofs,  has,  we 
believe,  made  Home  Rule  an  impossible  policy.  Yet  two 
considerations  ought  to  warn  all  who  uphold  the  Union  to 
gird  up  their  loins,  and  to  continue  to  fight  the  good  fight 
on  behalf  of  the  Empire.  The  Three  Kingdoms  have 
become  a  Democracy ;  two-thirds  of  Ireland  dislike  our 
rule;  Wales  and  Scotland  are,  in  the  main,  Gladstonian, 
and,  in  fact,  the  Celtic  parts  of  these  realms  are  out  of 
sympathy  with  the  Teutonic  parts,  as  was  seen  at  the 
outbreak  of  the  Civil  War,  when  the  first  went  with 
the  King,  and  the  second  with  the  Houses.  There  is  danger, 
and  the  bye-elections  prove  it,  that  an  electorate  largely 
made  up  of  the  masses,  impulsive,  generous,  but  ill-informed, 
may,  in  their  instincts  for  liberty,  think  that  the  Union  is 
identified  with  what  they  are  told  is  ''Coercion,"  and  that 
"  self-government  "  and  "  Home  Rule  "  mean  the  same 
thing ;  and  there  is  a  special  danger  that  the  Gladstonian 
Party  may  connect  "  Home  Rule  "  with  the  revolutionary 
demands  now  being  urged  by  popular  leaders,  and  may 
endeavour  to  combine  against  the  Union  every  Separatist 

•  This  was  written  before  the  North  Sligo  election.  It  has  added  much 
fresh  evidence  to  confirm  what  I  have  written. 
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tendency  that  may  be  deemed  powerful.  At  the  General 
Election,  the  cry  of  "  Justice  to  Ireland  "  will  join  with 
Socialistic  clamour,  with  attacks  on  Property,  with  Jacobin 
teaching,  with  Disestablishment,  nay,  possibly  with  Welsh 
and  Scotch  Home  Rule ;  and  a  great  efifort  will  be  made  to 
unite  these  forces  in  a  common  cause  to  upset  the  Govern- 
ment, without  the  least  care  for  the  results  that  must 
follow.  This  danger  is  not  to  be  ignored  ;  but  Home  Rule 
for  Ireland  must  be  put  before  the  voters  as  a  distinct 
issue ;  the  duty  of  Unionists  is  to  detach  it  from  the  issues 
with  which  it  will  be  confused,  and  to  present  it  distinctly  to 
the  nation  as  an  insidious  attempt  to  break  up  the 
Empire,  and  to  hand  Ireland  over  to  foreign  enemies; 
and  Englishmen,  after  recent  disclosures,  will,  indeed, 
prove  false  to  their  real  nature,  if  they  should  basely 
surrender  to  Irish  treason,  make  Ireland  a  hostile  Power 
on  our  borders,  and  be  content  to  see  one  of  the  Three 
Kingdoms  a  theatre  of  civil  war  and  anarchy,  and  of 
Jacobinism  in  one  of  its  foulest  orgies.  The  answer 
of  England,  we  believe,  will  be  certain  ;  and  when 
Separatism  shall  have  been  put  down,  it  will  become  of  the 
first  importance  so  to  adjust  the  representation  as  to  make 
the  power  of  the  Celt  in  due  proportion  to  that  of  the 
Anglo-Saxon — that  is,  inferior  by  many  degrees — in  the 
direction  and  control  of  afifairs  of  State,  and  so  to  preserve 
Parliamentary  and  Imperial  Unity.  The  second  considera- 
tion to  which  I  refer  is  the  extraordinary  influence  which 
Mr.  Gladstone  still  possesses  over  a  great  part  of  the  nation. 
The  intelligence,  the  wealth,  and  the  sound  sense  of  the 
country  have,  indeed,  fallen  away  from  this  erratic  genius, 
whose  career  of  late  years  has  imperilled  the  State.  The 
dd  Liberal  Party  regard  with  disgust  his  abandonment  of 
their  most  cherished  principles,  and  his  adoption  of 
doctrines  of  fatal  tendency  to  good  government  and  the 
peace    of   Society.     Lovers  of   order    eschew    him,   and 
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Property  shuns  him ;  plain  Englishmen  dislike  his  ambi- 
dexterous utterances,  his  self-contradictions,  his  coquetting 
with  treason,  his  apparent  trifling  with  truth,  and  what 
they  are  apt  to  call  his  Jesuistic  sophistry.  But,  for  all  that, 
his  power  over  the  millions  is  great ;  and  if  it  is  only  that  of 
a  renowned  demagogue,  the  State,  we  must  recollect,  is 
now  a  Democracy,  and  a  demagogue  may  become  its 
master. 

This  being  the  position  of  Mr.  Gladstone,  he  will  certainly 
employ  his  dangerous  influence  and  his  remaining  energies 
in  the  cause  of  Home  Rule ;  he  will  strive  to  win 
Englishmen  to  his  Irish  policy.  He  is  tied  and  bound  to 
this  course  by  the  chain  of  the  past;  by  the  passionate 
promptings  of  an  imprudent  nature ;  by  generous,  but 
utterly  mistaken  sympathies  ;  by  the  miserable  desertion  of 
1885-6 ;  by  the  zeal  of  a  convert  to  a  new  faith ;  by 
associations,  which  must  shock  him,  but  to  which  he 
must  cling;  by  jealousy  and  hatred  of  betrayed  friends,  and 
by  personal  ambition,  intense  and  unresting.  The  disciple 
of  Peel  and  the  colleague  of  Wellington,  in  order  to  support 
what  he  calls  the  claims  of  Ireland,  has  not  hesitated  to 
denounce  the  policy  of  a  long  life,  to  break  up  the  party  of 
Liberal  progress,  and  to  ally  himself  with  Parnellism  and 
all  that  belongs  to  it ;  to  try  to  make  government  in  Ireland 
impossible ;  to  identify  himself  with  any  movement  which 
he  thinks  may  open  a  way  to  power ;  to  connect  a  great 
name  with  doctrines  that  subvert  the  State.  Mr.  Gladstone 
will  therefore  go  on  his  present  path;  he  will  continue 
to  devote  his  powers  to  Home  Rule,  and  to  rally  the 
masses  to  this  cry,  reckless  whether  he  pulls  the  Constitution 
down ;  and,  to  attain  this  object,  he  has  been  willing  to 
concede  almost  anything  to  Irish  sedition ;  he  has  made 
himself  the  tool  of  dishonoured  factions ;  he  has  half  pledged 
his  future  to  an  insane  policy,  destructive  of  our  insti- 
tutions and  our  national  welfare.    Yet  this  dangerous  man, 
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formidable  as  he  is,  is  destined,  I  am  convinced,  to  fail ; 
the  image  of  iron  will  prove  to  have  feet  of  clay.  Mr. 
Gladstone  may  go  any  lengths  for  Home  Rule,  and 
make  promises  by  the  score  to  admiring  crowds ; 
but  signs  are  not  wanting,  within  the  last  few  weeks, 
that  he  will  not  carry  a  united  following  in  this  cause; 
more  than  one  of  his  lieutenants  has  expressed  disgust 
at  undisclosed  tamperings  with  Irish  faction ;  others  dislike 
the  policy  of  setting  up  the  State  in  a  selfish  auction  for 
place ;  many,  with  life  before  them,  recoil  from  engage- 
ments, fatal  to  the  commonwealth  and  to  social  order. 
Disruption  probably  awaits  the  Gladstonian  Party,  should 
Mr.  Gladstone  remain  its  head ;  and,  were  it  to  come  into 
office  through  a  freak  of  fortune,  it  would  probably,  as 
Mr.  Parnell  has  said,  betray  Ireland  and  break  into 
fragments.  Be  this  as  it  may,  England,  I  believe,  will 
reject  Irish  Home  Rule  when  placed  clearly  before  her. 
Thinking  Englishmen,  after  what  has  lately  happened,  will 
see  that  supposed  precedents  of  Home  Rule  have  no 
application  to  the  case  of  Ireland  ;  such  a  community  can 
neither  be  a  self-governing  colony  nor  anything  like  a 
Federated  State ;  it  would  be  a  chaos  of  hostile  anarchy 
placed  at  our  doors,  and  a  source  of  continual  alarm  and 
trouble.  The  great  body  of  moderate  men,  still  happily  a 
potent  force  in  our  politics,  will  refuse  to  abandon  Ireland 
to  passionate  factions,  self-destructive,  but  equally  foes 
of  England;  to  commit  the  property  and  civilisation 
of  a  sister  kingdom  to  a  conspiracy  of  treason  and 
plunder  combined ;  to  permit  the  influence  of  rebels, 
who  detest  our  power,  to  <:ross  the  Channel  and 
to  invade  Parliament.  Nonconformist  England,  too,  in 
view  of  what  it  has  lately  witnessed,  will  at  last  remember 
what  Ulster  is,  and  what  the  attitude  is  of  the  Irish  priest- 
hood ;  and  though  the  millions  may  have  no  taste  for  Irish 
landlords,  and  may  wish  to  see  **  Irishmen  do  what  they 
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like  " — a  shibboleth  of  what  is  called  liberty;  they  will  have 
no  sympathy  with  false  and  unstable  CeltSi  and'  will  reject 
Home  Rule  as  an  impossible  folly.  *'  What  is  good  enough 
for  us,"  they  will  say,  "  is  good  enough  for  you ;  *'  and 
"  we  are  citizens  of  no  mean  city." 

The  revolutionary  incidents  of  the  last  ten  years  are  not 
without  examples  in  Irish  history.  The  Parnellite  move- 
ment, in  its  two-fold  character,  rebellious  and  socialistic, 
ascends  far  beyond  the  petty  agitation  of  1848,  and  the 
teaching  of  John  Mitchell  and  of  Finton  Lalor.  For  con- 
siderably more  than  200  years  a  treasonable  faction  has 
existed  in  Ireland;  and  it  has  always  proceeded  by  the 
same  methods — opposition  to  our  rule,  and  agrarian  rapine. 
It  unfurled  the  flag  of  Celtic  nationality  in  1641,  and 
expelled  or  massacred  the  Anglo-Saxon  colony  settled  on 
the  territories  of  the  old  chieftains.  In  1689  it  assembled 
Tyrconnell's  Parliament ;  proclaimed  war  to  the  knife  with 
England ;  attempted  to  destroy  the  loyal  Irish,  at  one  swoop, 
by  an.  act  of  attainder ;  and  began  a  crusade  of  agrarian 
lawlessness  curiously  resembling  that  of  1879-90.  The 
same  things  were  repeated  in  1798 ;  Wolfe  Tone  was  the 
master  spirit  of  a  vast  conspiracy  to  efface  every  vestige  of 
our  power  in  Ireland,  through  the  intervention  of  Jacobin 
France ;  and  the  Celtic  peasantry  were  bribed  to  take  up 
arms  by  promises  that  they  would  regain  the  lands  of  their 
fathers.  The  present  situation  of  Irish  affairs  finds, 
however,  its  most  remarkable  parallel  in  the  events  of 
1643-52.  A  treasonable  and  agrarian  rising  had  taken 
place;  the  priesthood  of  Ireland  and  Owen  Roe  O'Neill 
had  been  its  abettors  and  guiding  minds ;  and  Charles  I. 
had  been  charged  with  guilty  connivance.  But  the  Irish 
priests  and  O'Neill  fell  out ;  the  first  met  in  Kilkenny, 
demanded  Home  Rule,  in  a  Constitutional  sense,  with  loyal 
professions ;  their  old  ally  haughtily  stood  aloof,  for  he  was 
a  strong  man  and  a  daring  rebel ;  and  the  King  shamefully 
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dealt  with  the  Catholic  League  and,  for  his  own   ends, 
dabbled  with   Irish   treason.      The    priests   of   1891    are 
playing  tKe  part  of  the  Confederates  of  1643-4  ;  Mr.  Parnell 
holds  the  place  of  O'Neill ;  Charles  did  what  Mr.  Gladstone 
is  doing ;   and  if  the  Parliament  never  forgave  the  King — it 
was  really  for  this  he  was  brought  to  the  block — England, 
I  believe — we    live  in    a  milder    age — will    permanently 
ostracise  her  late  Minister.     These  risings  and  fallings  of 
Irish  rebellion  have  hitherto  come  to  the  same  end ;  they 
have  been  formidable,  but  they  have  always  failed.     So  will 
it  be,  I  am  convinced,  with  the  Home  Rule  movement ;  it 
has  been  alarming,  and  may  yet  be    dangerous  in  the 
existing  conditions  of  our  national  life  ;  but  it  is  obviously 
on  the  wane,  and  is   doomed  to  extinction.     England,  I 
feel  assured,  will  be  true  to  herself;  she  will  maintain  the 
Union  as  the  sole  guarantee  for  keeping  these  Realms  an 
undivided  State,  for  preserving  her  loyal  sons  in  Ireland — 
through  stormy  centuries  her  staunchest  friends — for  saving 
a  distracted  country  from   civil  war  and   anarchy.     The 
**  Union  of  Hearts,"  hitherto  the  dream  of  sentimental  folly, 
will  yet  be  accomplished  in  another  and  a  truer  sense,  and 
will  prevail  in  Ireland  through  wise  legislation,  impartial 
government,  and  righteous  administration  under  the  Union. 
Lord  Salisbury's  Ministry  has  done  much  to  promote  this 
great  and  all-important  object ;  but  much  still  remains  to 
be  done,  and  we  must  bear  in  mind  that  the  ills  of  ages  in 
a  community  cannot  quickly  yield  to  remedies,  however 
well  devised  and    potent.      I  shall  indicate,  in  another 
Article,  what,  in  my  judgment,  should  be  the  principles  of  a 
policy  of  enlightened  justice  for  Ireland. 

VINDEX. 
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II.— THE  INDEPENDENCE  OF  THE  JUDGES. 

TITR.  W.  H.  SMITH,  as  Leader  of  the  House  of 
-*"*-*-  Commons,  in  reply  to  a  question  recently  put  to 
him  as  to  the  alleged  inability  of  one  of  Her  Majesty's 
Judges  to  discharge  his  duties,  stated  that  "  it  was  the 
policy  of  the  Government,  of  Parliament,  and,  he  might 
almost  say,  of  the  Constitution,  to  respect  the  complete 
and  absolute  independence  of  the  judicial  bench/* 

The  history  of  the  relations  of  the  Judges  to  the  Crown 
may  be  thus  summarised.      The   Crown,  as   Fountain  of 
Honour,  has  by  virtue  of  its  prerogative,  the  privilege  of 
appointing     Judges.      The    expression     **  Her     Majesty's 
Judges,"  reminds  us  of  the  time  when  the  occupants  of 
the  judicial   bench   were   in    truth   the    servants  of   and 
dependents  on  the  Crown.      It  was,  indeed,  the  ancient 
course  till   the   reign   of  James   I.  to  make  the  Judges* 
commissions  quam  diu  se  bene  gesserint,  that  is,  during  life 
or  good  behaviour,  instead  of  durante  placito,  at  the  dis- 
cretion of  the  Crown.     How  little  the  dictum  of  Mr.  W.  H. 
Smith  that   the    Government  had    no  authority  whatever 
over  a  Judge  of   the  land    would    have  been   applicable 
to  the  relations  between   the  Judges  and  the   Crown   in 
the  time   of   the    Stuarts,    Lord    Bacon    himself   bears 
witness.  *•  It  is  a  happy  thing,"  he  writes,  in  his  Essay  on 
Judicature,  "  in  a  State  when  Kings  and  States  do  often 
consult  with   Judges,   and   again   when  Judges   do   often 
consult  with  the  King  and  State."     "  Let  no  man  weakly 
conceive  that  just  laws  and  true  policy  have  any  antipathy, 
for  they  are  like  the  spirits  and  sinews — the  one  moves 
with  the  other.     Let  Judges  also  remember  that  Solomon's 
throne  was  supported  by  lions  on   both  sides  :   let  them 
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be  lions,  but  yet  lions  under  the  throne,  being  circum- 
spect that  they  do  not  check  or  oppose  any  points  of 
sovereignty."  With  such  an  exposition  of  the  relations 
that  should  subsist  between  the  Crown  and  the  Bench, 
we  are  not  surprised  to  find  Bacon  himself  conferring  with 
the  Judges  one  by  one,  at  the  instigation  of  James  I.,  in 
order  to  secure  their  judgment  for  the  Crown  in  a  case 
of  very  doubtful  treason.  The  Judges  who  did  not  submit 
to  be  "lions  under  the  throne*'  were  dismissed  from 
their  posts  with  little  scruple.  The  famous  Coke,  who 
objected  to  the  "auricular  taking  of  his  opinion,"  was 
deprived  of  his  seat  on  the  Bench,  and  lived  to  see 
the  day  when,  as  a  dismissed  Judge,  he  was  able  to  stand 
up  in  the  House  of  Commons,  and  move  the  Petition  of 
Right.  The  absolute  dependence  of  the  Judges  on  the 
Crown,  and  their  independence  of  the  people,  is  evidenced 
by  the  stringent  sanctions,  such  as  heavy  fines,  incapacity 
to  hold  offices  of  trust,  or  to  plead  pardon  under  the  Great 
Seal,  by  which  violations  of  the  provisions  of  the  Habeas 
Corpus  Act  are  visited.  A  glance  into  the  pages  of  the 
Judges  of  England,  by  Foss,  will  shew  with  what  ruthless 
vigour  the  Stuarts  exercised  their  prerogative  of  dismissing 
Judges  whose  decisions  were  displeasing  to  the  Court. 
Even  after  the  Revolution,  the  prerogative  of  dismissal, 
which  was  supposed  to  keep  the  Judges  dependent  on  the 
Crown,  was  jealously  defended.  When  in  1692  a  Bill 
passed  both  Houses  of  Parliament,  establishing  the  in- 
dependence of  Judges  by  law,  and  confirming  their  salaries, 
William  III.  withheld  his  Royal  assent.  Bishop  Burnet 
says,  with  reference  to  this  exercise  of  the  Veto,  that  it  was 
represented  to  the  King  by  some  of  the  Judges  themselves, 
that  it  was  not  fit  that  they  should  be  out  of  all  dependence 
on  the  Court.  When  the  Act  of  Settlement  secured  that 
no  Judge  should  be  dismissed  from  office,  except  in 
consequence  of   a  conviction    for    some  offence,   or  the 
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address  of  both  Houses  of  Parliament,  the  Royal  jealousy 
of  the  measure  is  seen  by  the  promise  under  which  that 
arrangement  was  not  to  take  effect  till  the  deaths  of 
William  III.  and  of  Anne,  and  the  failure  of  their  issue 
respectively,  in  other  words,  till  the  accession  of  the  House 
of  Hanover.  It  was  not  till  the  reign  of  George  III.  that 
the  Commissions  of  the  Judges  ceased  to  be  void  on  the 
demise  of  the  Crown. 

But  the  dislike  of  the  Sovereign  to  the  independence  of 
the  Judges  may  be  most  clearly  seen  in  Irish  affairs. 
Ireland  had  no  Bill  of  Rights  and  no  Act  of  Settlement. 
It  was  the  aim  of  the  **  patriot "  party  in  the  Irish 
Parliament  to  assimilate  the  Constitution  of  their  country 
to  that  of  Great  Britain.  To  this  endeavour  the  most 
persistent  opposition  was  offered  by  the  English  Govern- 
ment, and  the  conflict  raged  most  fiercely  on  the  question 
of  the  independence  of  the  Irish  Judges.  The  Crown  had 
always  been  peculiarly  tenacious  of  its  power  to  remove  the 
members  of  the  Irish  Judiciary.  Thus,  in  1776,  Lord 
Harcourt,  when  Lord  Lieutenant,  writes  from  Ireland  to 
Lord  Weymouth,  the  English  Secretaiy  of  State,  "  The 
state  of  the  country  duly  considered,  I  am  persuaded  it 
would  be  undesirable  to  make  the  commission  of  Judges  to 
continue  during  good  behaviour.*'  Again,  Lord  Buckingham, 
in  1780,  writes  in  his  capacity  of  Lord  Lieutenant  of 
Ireland,  "  As  the  having  the  commissions  of  the  Irish 
Judges  the  same  as  in  England  has  been  a  favourite  wish 
in  this  country,  it  was  never,  as  I  understand,  thought 
expedient  to  oppose  the  heads  (of  Bills  for  this  purpose)  in 
the  House  of  Commons,  the  reasons  upon  which  these  heads 
nave  been  disapproved  of  not  being  of  a  nature  to  be 
agitated  here  (in  Ireland)  even  in  quiet  times.*'  At  last,  in 
^782,  the  free  Irish  Parliament  secured  to  the  Irish  Judges 
the  independence  enjoyed  by  their  brethren  in  England  for 
3.  period  of  sixty-two  years  previously. 

14—2 
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Judges  are  accordingly  only  removable  by  an  Act  of 
the  whole  Legislature.  This  power  has,  in  England,  never 
been  exercised.  In  Ireland  there  is  but  one  instance  of  so 
drastic  a  remedy  for  the  vindication  of  the  purity  of  the 
Bench.  In  1830,  Sir  Jonah  Barrington,  Judge  of  the  Court 
of  Admiralty  in  Ireland,  was  removed  from  his  office  on  the 
address  of  both  Houses  of  Parliament  to  the  Crown — mal- 
versation of  public  funds  having  been  clearly  proved  against 
him.  Again,  early  in  this  century,  Mr.  Luke  Fox,  an  Irish 
Judge,  was  accused  of  partial  and  unbecoming  conduct  in 
his  judicial  office.  This  case  was  the  subject  of  a  long 
inquiry  in  the  House  of  Lords,  an  inquiry  which  was 
terminated  by  the  voluntary  resignation  of  the  Judge. 
Another  Irish  Judge,  a  Mr.  Johnstone,  was  about  the  same 
time  convicted  of  a  private  libel.  He  resigned  his  office, 
and  thus  avoided  dismissal.  In  our  own  time  proceedings 
were  unsuccessfully  instituted  in  the  House  of  Commons  by 
the  late  Mr.  Isaac  Butt,  for  the  dismissal  of  Mr.  Justice 
Keogh  for  alleged  misconduct  in  the  trial  of  the  Galway 
Election  Petition  in  1872. 

Judges  are  not  only  protected  from  capricious  dismissal. 
They  are  practically  above  the  reach  of  Parliamentary 
criticism.  The  fact  that  their  salaries  are  paid  out  of  the 
Consolidated  Fund  precludes  discussion  of  their  conduct 
in  Committee  of  Supply.  The  fact  that  there  is  a  method 
of  dismissing  them  by  address  renders  disparaging  remarks 
on  Judicial  personages  in  Parliament  subject  to  the  censure 
of  the  Chair. 

But  although  Judges  are  irremovable,  and  protected 
from  public  reflections  on  their  conduct,  they  are  still,  if  I 
may  use  the  word,  "  promoveable."  **  It  is  always,"  says 
Mr.  Hallam,  when  commenting  on  the  provision  of  the 
Act  of  Settlement  securing  the  independence  of  the  Judges, 
"  to  be  kept  in  mind  that  they  are  still  accessible  to  the 
hope  of  further  promotion,  to  the  zeal  of  political  attach- 
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ment,  to   the  flattery  of    princes  and   ministers.**     "  No 
judicial    promotion     whatever,**    says     Lord    Brougham, 
"  should  be  possible.     The  hopes  of  it,  the  struggle  for  it, 
the  chagrin  at  not  receiving  it,  all  interfere  with  the  perfect 
calmness,  the  entire  abstraction  from  Court  intrigue,  the 
complete    independence    of    all     Party    connection,    the 
exclusive    devotion    to    judicial   duties,    which   ought   to 
characterise  the  great  functionaries  of  justice — the  oracles 
of  the  law.**     These  words,  written  a  generation  ago,  seem 
strange  to  us  who  have  witnessed  the  passing  of  a  statute 
by  which   Lords  of  Appeal  in  Ordinary  must  have,  before 
their  promotion  to  that  ofiice,  several  years*  experience  in 
a  judicial  capacity,  and  who  have  seen  without  protest  one 
Judge  promoted  on  four  different  occasions,  and  honoured 
with  a  baronetcy  and  life  peerage.     But,  in  truth,  even  in 
the  time  of   Hallam  and  Brougham,  the  doctrines  of  the 
Revolution    had    not    attained     their     full    development. 
There   was   still  an   antagonism   between  the  people  and 
the   Executive   Government.      The    House  of    Commons 
had  not    yet    become    the     reflection    of     the    people*s 
wishes.     The   prerogatives  of  the    Crown   had  not   been 
virtually    transferred    to    a    Cabinet    responsible    to    the 
House  of  Commons,  and  through  it  to  the  people  at  large. 
The  Act   securing  the  independence  of  the  Judges  was 
framed  not  to  render  them  independent  of  the  people,  but 
independent  of  the  Crown.    At  the  present  time,  it  is  no 
exaggeration  to  say  that  the  House  of  Commons  exercises 
the  prerogatives  of  the  Crown,  through  its  servants  the 
Cabinet,    as    the    representative    of    the    people.       The 
cumbrous    procedure    through    which    Judges    must    be 
removed  in  default  of  resignation,  in  the  case  not  of  mis- 
conduct only,  but  even  of  physical  and  mental  incapacity, 
is   unsuited   to  the   genius  of  our  modern  Constitutional 
Government.     In  the  discussions  on  the  Act  of  Settlement, 
it  was  seriously  proposed  that  a  Judge  should  be  rendered 
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capable  of  dismissal  from  office  on  an  address,  not  of  both, 
but  of  either  House  of  Parliament.  This  alone  shews  how 
far  our  notions  of  Constitutional  Government  have,  in  the 
development  of  public  opinion,  outrun  those  of  our 
ancestors.  No  Government  would  venture  to  dismiss  a 
Judge  at  the  present  day,  unless  supported  by  an  unanimous 
public  opinion.  It  is  conceivable,  though  not  probable, 
that  the  Lords  would  not  join  the  Commons  in  an  address 
to  the  Crown  for  the  dismissal  of  a  Judge  whose  conduct 
cast  contempt  and  odium  on  his  office,  or  whose  imbecility 
imperilled  the  interests  of  character,  liberty,  and  property. 
In  such  case,  the  provisions  of  an  earlier  age  for  rendering 
the  Judges  independent  of  the  Crown  might,  through  the 
action  of  the  Lords,  render  them  independent  of  the  people. 
The  control  which  the  House  of  Commons  should,  through 
the  Cabinet,  have  over  the  Judges  is,  under  the  present 
system,  halved  with  the  other  branch  of  the  Legislature. 
The  Lord  Chancellor,  at  the  present  day,  holds  office  at  the 
pleasure  of  the  Crown,  in  other  words,  at  the  pleasure  of 
the  Cabinet,  which  is  the  pleasure  of  the  House  of 
Commons  as  representing  the  Commons  at  large,  whereas  a 
puisne  Judge  may  hold  office  in  defiance  of  the  people  and 
the  people's  representatives,  at  the  will  of  the  House  of 
Lords. 

J.  G.  Swift  MacNeill. 
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III.— CONTEMPT  OF  COURT, 
II.   Contempts  by  Publication, 

Reports  of  part-heard  cases — Distinction  between  publication  in  ordinary 
way  of  business  and  publication  by  party  or  other  interested  person — Plea  of 
ignorance  of  pending  action — Of  ignorance  of  contents  of  paper  by  ostensible 
publisher, 
i.  Contempts  by  Disinteustid  Persons^EditorSf  Publishers,  Printers,  Writers, 

Motions  against  where  mere  technical  contempt,  to  be  discouraged  — 
AUter  where  substantial  interference — Libel  rules  as  to  fair  comment  do  not 
extend  to  comment  on  pending  case — Inspired  and  biassed  article  a  gross 
contempt. 

(a.)  Simple  comment. 

Insinuations  against  veracity  of  parties — Imputation  of  bad  motives — 
Class  journals — Fair  discussion — Strong  attack  on  one  side — **  Advancing 
and  promoting  the  course  of  justice" — Local  newspapers- Matters  of 
local  interest — Election  petition — General  papers—  Comment  for  political 
reasons — Plea  that  party  complaining  has  made  public  allusion  to  case, 
no  answer — Statement  that  action  has  been  abandoned^Drawing  atten- 
tion to  case  without  particular  comment — Copying  article  from  other 
papers — Exhibitions  of  models  of  accused  person  and  person  alleged  to 
have  been  murdered. 

(6.)  Publication  of  pleadings  or  other  papers,  with  or  without  comment. 

Papers  in  a  proceeding  necessarily  ex  parte — Publication  a  contempt  as 
tending  to  prejudice — Intention  in  publisher's  mind  immaterial — But 
application  for  committal  should  not  be  made  where  no  substantial 
interference  —  Duty  of  Court  to  protect  suitors  against  anonymous 
audacity — No  excuse  that  document  published  would  come  in  the  ordinary 
course  to  the  knowledge  of  a  number  of  persons  not  strangers  to  the 
action— Contempt  to  publish  a  brief— A  winding-up  petition — Pleadings 
and  affidavits — Publication  of  article  expanding  entry  in  cause  list — 
Publication  of  plaintiffs  affidavits,  with  unfair  comment — Plaintiff  in  suit 
of  local  interest  furnishing  pleadings  to  local  editor — Fair  and  temperate 
discussion  thereon. 

{c>)  Advertisements. 

Advertisement  received  in  the  ordinary  way  of  business — Advertisement 
offering  reward  for  evidence. 


208  CONTEMPT  OF  COURT. 

ii.  Contempts  by  Party,  or  other  interested  Person, 

Difference  between  position  of  interested  person  and  position  of  disinterested 
persons — Peculiar  duty  not  to  discuss  merits  in  public — Anonymous  letters 
and  artides  by  interested  person  prejudice  the  trial  through  knowledge 
displayed. 

{a.)  Making,  or  supplying  the  materials  for  making,  comment. 

Pamphlet  on  suit  by  party — Solicitor  discussing  merits  in  newspaper 
under  assumed  name — Public    agitation  to  provide  funds  for  criminal 
defence — Republication  at  large  of  privileged  statement — Counsel  sup- 
plying garbled  report  of  proceedings. 
(6.)  The  publication  of  pleadings,  or  other  papers,  with  or  without  comment. 
Persons  with  legitimate  interest  to  the  same— General  publication  of 
evidence  at  examination  under  Companies  Act — Circulation  of  statement 
of  claim  amongst  strangers— Publication  of  rough  draft  of  Receiver's 
interim  report. 
(c.)  Advertisements, 

Offer  of  reward  for  evidence — Of  a  nature  to  deter  witnesses — With 
mixed,  or  perverse,  motives  —  Law  as  to  this  and  advertisements  in 
ordinary  way  of  business  discussed — Advertisements  to  make  public 
interlocutory  order  —  To  correct  newspaper  report  of  interlocutory 
application  —  Advertisement  charging  parties  with  corrupt  motives — 
Advertisement  of  citations  proceeding  out  of  foreign  Courts. 
(d,)  Party  refuting  comment. 

Q1INCE  of  necessity  a  report  of  a  part  only  may  tend 
'^  to  prejudice,  and  the  whole  cannot,  of  equal  necessity, 
be  published  till  the  cause  is  concluded  and  no  longer 
pending,  no  report  of  a  pending  case  can  lawfully  be 
published  at  all.*  But  the  Court  cannot  notice  the  offence 
there  may  be  in  such  a  publication  unless  the  matter  is 
brought  before  it  by  complaint  regularly  made,*  or  comes  to 
judicial  notice  in  some  other  manner,t  and  at  the  present 
day  it  is  not  customary  to  complain  of  a  report  of  a  part- 
heard  cause  unless  where  the  report  is  alleged  to  have  been 
made  purposely  unfair,  or  to  be  unfair  through  reckless 
want  of   care,t   or    is    in    contravention  of   an   especial 

•  Deacon  v.  Deacon,  1827,  2  Russ.  607. 

t  See  the  concluding  paper  of  this  series,  post, 

X  See  §  ii.  (b)  and  (c)  here  below. 
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declaration  from  the  Bench  that  the  particular  cause  in 
course  of  trial,  or  about  to  be  tried,  must  not  be  reported 
till  its  conclusion.* 

Comments  upon  proceedings  in  Court  may  be,  and  often 
are,  made  by  persons  making  them  in  the  ordinary  course 
of  business,  as  a  matter  of  public  interest,  and  also  by 
persons  wlio  have,  or  fancy  they  hav^,  some  especial  object 
of  their  own  to  serve,  or  grievance  to  remedy,  in  making 
the  publication.  To  ascertain  whether  a  contempt  has 
been  committed  or  no  the  object  of  the  person  alleged  to 
have  committed  the  contempt  is  not  to  be  regarded, t  nor 
has  the  truth  of  the  statement  anything  to  do  with  the 
question. J  The  test  is — Is  there,  or  not,  a  tendency  to 
interfere  with  the  free  course  of  justice  ?§  But  yet,  a 
contempt  being  a  criminal  offence,  if  the  person  who  is 
responsible  for  the  publication  satisfies  the  Court  that,  at 
the  time  of  publication,  he  was  entirely  ignorant  of  any 
pending  action,  H  or  that  the  thing  was  innocently  done,1I 
the  mercy  of  the  Court  will  spare  him  punishment.** 

Thus,  where  the  article  complained  of  was  published,  in 
the  Financial  Times,  within  about  a  fortnight  of  the  issue  of 
the  writ,  and  it  was  shewn  that  the  editor  and  printer  were 
then  ignorant  of  the  pending  action,  and  on  being  informed 
of  the  action  promptly  published  an  apologetic  statement. 


•  Rexv.  Clement  (Observer)^  1821,  4  B.  &  Aid.  218.  See  further,  as  to  a 
simple  report  of  a  proceeding  technically  pending,  Introduction,  §  ii.,  ante, 

t  Rohson  V.  Dodds  (No.  i),  1869,  20  L.T.  941 ;  17  W.R.  782  ;  Hunt  v.  Clarke 
(Star),  1889,  58  L.J.  Q.B.  490;  61  L.T.  343;  37  W.R.  724  C.A.  But  see 
Metsler  v.  Gounod,  1874,  30  L.T.  264 ;  and  Mordey  v.  Knight^  1890,  Times^ 
16  Ap.,  1890,  D.  The  object  aflfccts  the  punishment,  Ex  parte  Green,  Re 
Rohhins,  1891,  7  T.L.R.  411. 

t  Reg.  V.  Castro  (Shipworth's  Case),  1873,  L.R.  9  Q.B.  234. 

§  lb. ;  Hunt  V.  Clarke,  ubi  supra. 

il  Metropolitan  Music  Hall  Co.  v.  Lake,  1889,  58  L.J.  Ch.  513  ;  60  L.T.  749. 

^  Baker  v.  Hart,  1742,  2  Atk.  488. 

••  lb.  s  Ex  parte  yones,  1806,  13  Ves.  237. 
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and  refrained  from  further  comment,  Chitty,  J.,  refused  to 
hold  that  every  person  was  bound  to  notice  that  a  writ  had 
been  issued,  and  considering  the  contempt,  if  any,  merely 
technical  and  not  substantial,  dismissed  the  motion  with 
costs.* 

Where,  however,  the  matter  ought  to  have  been  known, 
the  ostensible  publisher  will  not  escape  on  the  plea  of 
ignorance,t  though  he  shew  that  his  real  position  was  that  of 
foreman  printer,  and  that,  in  point  of  fact,  he  was  ignorant 
of  the  article  complained  of  and  the  contents  of  the  paper.J 

§  i.  Contempts  by  Disinterested  Persons. 

The  practice  of  making  motions  for  committal  against 
innocent  people  like  the  editors  or  proprietors  of  news- 
papers ought  to  be  discouraged  as  far  as  possible :  they 
lead  to  great  waste  of  time  and  to  a  considerable  amount 
of  costs,  and,  unless  the  Court  is  satisfied  that  the 
publication  is  a  contempt  which  interferes  with  the  course 
of  justice,  the  Court  should  not  accede  to  the  application, § 
that  is,  unless  satisfied  that  there  is  not  only  a  technical 
contempt,  but  also  a  substantial  interference.  ||  Yet 
"  nothing  is  more  incumbent  upon  Courts  of  Justice  than 
to  prevent  their  proceedings  from  being  misrepresented, 
nor  is  there  anything  of  more  pernicious  consequence  than 
to  prejudice  the  minds  of  the  public  against  persons 
concerned  as  parties  in  causes,  before  the  cause  is  finally 

•  Metropolitan  Music  Hall  Co.  v.  Lake,  1889,  58  L.J.  Ch.  513  ;  60  L.T.  749. 

t  Baker  v.  Hart,  1742,  a  Atk.  488 ;  Roach  v.  Garvan,  1742,  2  Atk.  469, 
2  Dick.  794. 

{  In  re  the  American  Exchange  in  Europe.  The  American  Exchange  in 
Europe  v.  Gillig,  1889,  58  L.J.  Ch.  706 ;  61  L.T.  502.  Stirling,  J.  {New  York 
if  ^r(i/</— publication  purporting  to  be  account  of  examination  under  s.  115  of 
the  Companies  Act,  1862). 

§  Plating  Co.  v.  Farquharson,  1881,  17  Ch.  D.  49,  55,  per  Jessel,  M.R, 

II  Hunt  V.  Clarke  {Star),  1889,  58  L.J.  Q.B.490;  61  L.T.  343;  37  W.R. 
724  C.A. 
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heard,"  and  such  a  proceeding  ought  to  be  discounten- 
anced.* The  rules  which  have  been  laid  down,  in  cases  of 
libel,  as  to  fair  comment  on  matters  of  public  notoriety  do 
not  extend  to  comment  on  matters  still  pending.t  If  the 
article  complained  of  has  been  inspired  by,  and  leans  to, 
one  side,  the  contempt  is  the  grosser.  The  bias  may 
appear  from  the  article  itself. J 

{a.)  Simple  Comment. 

It  is  a  contempt  to  print  and  publish  an  article  containing 
an  insinuation  against  the  veracity  of  the  defendants  in.  an 
action,  and  imputing  bad  motives  to  them,  and  the  printers 
were  committed  though  they  had  no  interest  in  the  matter 
beyond  the  desire  to  earn  a  livelihood. § 

The  editor  of  a  journal  written  for  a  particular  class, 
knowing  that  an  action  is  pending,  should  not  permit  a 
discussion  in  his  columns  interesting  to  his  readers  but 
involving  comment  on  the  action,  yet  if  his  object  is  that 
the  question  may  be  discussed  and  not  to  prejudice  the 
action,  and  he  has  acted  fairly  and  properly  towards  both 
sides,  he  will  not  be  committed,  and  in  such  cases  the 
motion  has  been  refused.il  Otherwise,  where  the  publica- 
tion states  that  the  deponents  on  one  side  have  been  guilty 

•  Roach  V.  Garvan  (Case  of  the  Champion,  Case  of  the  St,  yames^s  Evening 
Post),  1742,  2  Atk.  469,  2  Dick.  794,  per  Lord  Hardwicke,  L.C.  ;  Robson  v. 
Dodds,  U.S. ;  Ex  parte  Green,    In  re  Robhins,  u,s, 

t  lb, ;  Tichborne  v.  Mostyn,  Tichborne  v.  Tichborne,  1867,  L.R.  7  Eq.  55  n. 
Page- Wood,  V.C. 

I  In  re  Crown  Bank,  Ld.    In  re  O'Malley  (Star),  1890,  44  Ch.  D.  649. 

§  Roach  V.  Garvan,  ubi  sM^m— (initial  and  terminal  letters  of  proper  names 
with  asterisks  in  place  of  middle  letters  and  such  like  typographical  devices 
declared  ineffective). 

II  Daw  V.  Eley,  1868,  L.R.  7  Eq.  49,  Romilly,  M.R.  (Volunteer  Service 
Gazette — patent  action  relating  to  cartridges — discussion  by  correspondence  as 
to  novelty  of  the  invention — motion  refused  without  costs) ;  Mordey  v.  Knight, 
1890,  Times,  16  Ap.,  1890,  D.  (trade  journal,  Bristol,— discussion  on  matter  of 
trade  interest— notice  of  pending  action — motion  refused  with  costs). 
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of  perjury,  and  that  the  proceedings  are  vexatious  and 
unprincipled,  though  the  editor  conceived  "that  he  was 
advancing  and  promoting  the  cause  of  justice."* 

So  it  is  not  legitimate  for  a  local  newspaper  to  cast 
reflections  upon  the  character  of  a  solicitor  to  a  cause, 
although  the  matters  stated  are  interesting  to  the  local 
public,t  or  to  ridicule  and  abuse  persons  residing  in  a 
district  who  have  given  evidence  on  the  side  opposed  to  the 
interest  of  the  locality,!  or  to  impute  motives  to  the 
petitioner  in  an  election  petition,  with  regard  to  a  motion 
for  the  inspection  of  rejected  ballot  papers.^ 

Similarly,  as  regards  matters  of  interest  to  the  country 
at  large,  the  Court  has  to  protect  and  vindicate  its  own 
jurisdiction,  and,  if  there  is  a  substantial  interference  with 
the  course  of  justice,  it  is  no  sufficient  excuse  that  the 
articles  complained  of  were  printed  solely  for  political 
reasons,  and  that  the  party  complaining  had  himself  made 
frequent  public  allusion  to  the  matters  in  question  in  the 
action.  II 

•  Littler  v.  Thomson^  1839,  2  Beav.  129.  Longdate,  M.R.  {Gardentr^s 
Gazette — action  concerning  rights  of  tenant  in  nursery  ground). 

t  Robson  V.  Dodds  (No.  i),  1869, 20  L.T.941 ;  17  W.R.  782,  Malins,  V.C.  (North 
of  England  Advertiser— \ocz\  benefit  society — publisher  committed,  but  order 
to  lie  in  office  for  three  days  to  give  opportunity  for  publication  of  apology). 

J  Felkin  v.  Herbert,  1864,  33  L.J.  Ch.  294 ;  12  W.R.  332,  Kindersley,  V.C. 
(Sheermss  Guardian  and  East  Kent  Advertiser — action  by  Sheerness  Local 
Board — article  founded  on  report  of  meeting  of  Board — proprietor  and  publisher 
committed). 

§  Re  Tyrone  Election  Petition,  Macartney  v.  Corry  {Carson^s  Cau),  1873, 
Ir.  R.  7  C.L.  242  (Tyrone  Constitution), 

II  Peters  v.  Bradlaugh,  1888,  4  T.L.R.  414  D.  (St.  Stephen's  Review— aiction 
for  libel  against  M.P. — articles  imputing  to  defendant  delay  to  avoid  the  issue 
editor  apologising  fined  ^"20  and  costs  as  between  solicitor  and  client).  See 
also  Reg.  v.  Pamell  (No.  i),  1880,  14  Cox,  C.C.  474  (Dublin  Evening  Mail) ; 
O'Shea  v.  O'Shea  &»  Pamell.  In  re  Tuohy,  1890,  Times  19th  February, 
1890,  B.C.  59  L.J.  P.  47,  Butt,  J.  (Freeman^s  yournal—^raon  neither  editor, 
printer,  nor  publisher,  but  the  manager  at  the  London  office  of  the  paper,  fined 
;f  100  and  costs  as  between  solicitor  ani  client). 
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It  is  a  contempt  to  make  an  untrue  statement  that  a 
person  has  abandoned  an  action,  and  in  such  a  manner  as 
to  lead  to  the  inference  that  he  dared  not  proceed 
with  it.* 

Where  the  action  was  only  technically  pending  before 
him,  and  the  article  made  no  particular  comment  one  way 
or  the  other,  but  drew  attention  to  the  plaintiff's  case  in  a 
manner  calculated  to  prejudice  the  case,  and  the  newspaper 
inserted  an  apology,  Stuart,  V.C.,  made  an  order  for 
payment  of  costs  only.t 

Prisoner  was  in  the  calendar  for  trial  at  Taunton  assizes 
for  the  murder  of  M.  B.  at  Bath.  During  the  assizes  an 
"  artist "  was  exhibiting  in  the  Town  Hall  at  Taunton 
models  of  M.  B.  as  she  was  found  dead,  and  of  the 
prisoner.  Littledale,  J.,  after  consultation  with  Gaselee,  J., 
refused  to  commit  the  "  artist,"  the  exhibition,  however 
reprehensible,  not  appearing  to  the  Court  to  be  a  contempt.! 

(6.)  Publication  of  Pleadings,  or  other  Papers,  with  or  without 

comment. 

The  papers  in  any  proceeding  are  necessarily  ex  parte, 
and  since,  therefore,  their  publication  may  tend  to  prejudice 
the  cause,  it  is  not  permissible,  and  is  a  contempt  to 
publish  any  papers  before  the  proceedings  have  come  on 

•  yackson  V.  Brighton  Aquarium  Co*,  W.N.,  1872,  p.  33,  Malins,  V.C.  (Stock 
Exchange  Review),  If  this  statement  were  true  there  would  be  no  contempt 
as  there  would  be  no  proceeding  pending. 

t  Tichhome  v.  Tichborne,  1870,  39  L.J.  Ch.  398  (Echo— Tichhorne  claim- 
article  upon  impostures  or  ** double  lives"  appended  to  a  notice  of  the 
case). 

t  Rex  V.  Gilham,  1828,  i  Mo.  &  Ma.  165.  But  there  would  seem  to  have 
been  a  direct  tendency  to  prejudice.  The  case  is  very  shortly  reported. 
Slight  circumstances  might  make  a  great  difference,  and  the  case  should  be 
considered  in  the  light  of  the  general  principles  stated  in  the  Introduction  and 
the  cases  there  cited.  See  further  generally  as  to  this  section,  In  re  M'Aleece, 
1873,  Ir.  R.  7  C.L.  146  Q.B. 
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to  be  heard.  It  is  immaterial  to  the  question  of  contempt 
or  no  contempt  that  the  intention  in  the  publisher's  mind 
was  not  to  prejudice,  but  merely  to  convey  a  piece  of  news 
in  the  ordinary  way  of  business ;  for  he  is  held  to  intend 
the  consequence  of  his  act,  which  tends  to  prejudice. 
But  if  the  publication,  though  not  to  be  approved  of,  is 
not  a  substantial  interference,  no  application  should  be 
made  for  committal,  even  when  the  publication  is  accom- 
panied with  some  kind  of  comment,  while,  on  the  other 
hand,  it  is  the  bounden  duty  of  the  Court  to  protect 
suitors  against  the  facile  courage  of  anonymity,  and  the 
publisher  of  papers  in  the  cause  with  unfair  comment 
directly  tending  to  prejudice  would  be  rightly  committed.* 
It  is  no  excuse  that  the  document  published  would  come 
in  the  ordinary  course  to  the  knowledge  of  a  number  of 
persons  not  strangers  to  the  action.* 

So  it  is  a  contempt  to  print  and  publish  a  brief,  pending 
the  trial,t  or  to  publish  (with  the  single  exception  of  one 
paragraph  stating  the  number  of  shares  held  by  the  peti- 
tioner), a  winding-up  petition,!  or  for  a  local  paper  to 
print,  as  an  electioneering  expedient,  the  bill  and  depositions 
taken  in  a  suit  against  a  candidate  for  the  representation  of 
a  borough  in  Parliament.^ 

Publication  of  article  slightly  expanding  entry  in  cause 
list  of  action  for  fraudulent  misrepresentation,  stating  that 

*  In  re  Cheltenham  and  Swansea  Ry.  Carriage  and  Wagon  Co,.,  1869, 
L.R.  8  Eq.  580,  Malins,  V.C.;  Tichborne  v.  Mostyn;  Tichbornt  v.  Tichbome, 
1867,  L.R.  7  Eq.  55  n.,  Page-Wood,  V.C. ;  Hunt  v.  Clarke,  In  re  O'Malley, 
1889,  58  L.J.  Q.B.  490;  5  T.L.R.  650,  C.A. 

t  Roach  V.  Garvan,  1742,  2  Atk.  469,  per  Lord  Hardwicke,  L.C. 

J  In  re  Cheltenham  ^  etc.y  Co,.,  ubi  supra  (Bristol  Daily  Times  and  Mirror — 
submission  by  counsel — not  a  case  for  a  committal). 

§  General  Exchange  Bank  v.  Horner ^  W.N.,  1868,  p.  259,  Romilly,  M.R. 
{Sheffield  Independent — comment— ^^r  Curiam,  if  electioneering  expedient 
c  bject  must  be  to  shew  candidate  in  the  wrong— order  that  printers  and 
publishers  publish  apology  as  mentioned  In  order,  or  stand  committed). 
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the  case  was  likely  to  present  features  of  great  interest,  and 
that  mourners  over  a  certain  "  fiasco/'  naming  it,  were 
*•  likely  to  hear  a  little  of  the  inside  history  of  the  business  "  : 
Held,  by  the  Court  of  Appeal,  a  contempt  and  to  be  dis- 
approved of,  but  not  a  case  for  committal :  the  proper 
course  would  have  been  no  order  on  the  motion,  and  no 
costs.* 

Publication  of  abstract  of  the  affidavits  filed  on  behalf  of 
the  plaintiff  (but  not  then  before  the  Court),  with  comments 
obviously  interested,  and  gravely  unfair  and  one-sided. 
After  severe  censure  from  the  Bench,  the  proprietor  of  the 
newspaper,  making  his  humble  submission  and  apology 
to  the  Court,  was  ordered  to  pay  the  costs  of  the 
motion. f 

The  plaintiff  in  a  suit  of  local  interest  furnished  a  local 
newspaper  with  a  copy  of  the  bill.  The  paper  published  a 
digest  of  the  bill  with  some  slight  comment,  and  a  fair  and 
temperate  discussion  ensued  between  that  and  another  local 
paper.  Upon  a  motion,  by  the  plaintiff,  to  commit  the 
proprietors  of  the  respective  newspapers.  Bacon,  V.C.,  held 
that  there  had  been  a  clear  technical  contempt,  but  the 

•  Hunt  V.  Clarke,  u,s.  (Star) ;  cf.  In  re  Crown  Bank,  Ld.y  In  re  O'Malley 
(Star),  1890,  44  Ch.  D.  649,  North,  J.  (a  somewhat  similar  case,  but  article 
obviously  biassed  and  stronger — fine  £50). 

t  Tichborne  v.  Mostyn,  Tichborne  v.  Tichborne^  u.s,  (Pall  Mall  Gazette.  The 
Times  and  the  Morning  Advertiser  had  republished  the  article  with  acknowledg- 
ment and  without  any  comment  of  their  own.  Order,  no  costs  on  either  side) ; 
(cf,  O'Shea  v.  0*Shea  and  Parnell  (Star  and  New  York  Herald,  Times,  19th 
February,  1890).  The  Morning  Post  had  published  an  article  with  extracts 
from  the  affidavits,  and  a  statement  as  to  certain  evidence  very  damaging  to 
the  plaintiff"  which  would  be  brought  forward  by  the  defendants.  The  printer 
was  ordered  to  pay  the  costs  of  the  motion.  Per  Curiam  in  Hunt  v.  Clarke,  u.s, : 
Many  paragraphs  that  appear  in  newspapers  concerning  causes  about  to  be 
heard  are  not  to  be  approved  of.  Cf,  on  this  point  Brook  v.  Evans,  i860, 
29  L.J.  Ch.  616  i  Metropolitan  Music  Hall  Co,  v.  Lake,  1889,  58  L.J.  Ch.  513 ; 
In  re  American  Exchange  in  Europe,  1889,16.  706  (which  three  cases  have  been 
more  p-«rticiilarly  mentioned  hereinbefore) ;  Ex  parte  Green,  1891,  7  T.L.F.411. 
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plaintiff  having  initiated  and  invited  the  discussion,  there 
would  be  no  order  and  no  costs.* 


(c.)  Adveriisements. 

If  an  advertisement  is  received  and  published  in  the 
ordinary  course  of  business,  it  must,  in  any  event,  be  shewn 
that  the  printers  and  publishers  of  the  newspaper  had 
particular  information  as  to  the  cause,  and  on  whose  behalf 
the  advertisement  was  brought,  or  it  must  be  shewn  that 
the  advertisement  itself  was  on  its  face  such  that  a  person 
of  ordinary  intelligence  conducting  a  newspaper  must  have 
known  that  its  publication  was  an  interference  with  the 
course  of  justice.t 

It  is  not,  without  more,  a  contempt  to  publish,  pending 
a  cause,  an  advertisement  offering  jfioo  reward  for 
documentary  evidence — e.g.,  that  nickel-plating  was  done 
previous  to  a  certain  year,t  or  to  advertise  for  a  lost  deed, 
or  a  lost  will,  or  for  a  certificate  of  marriage,  or  of 
baptism,  to  prove  heirship  or  kinship.J 

•  Vernon  v.  Vernon^  1870,  40  L.J.  Ch.  118;  23  L.T.  696;  19  W.R.  404 
(Bcrrow^s  Worcester  Journal — The  Worcestershire  Chronicle) ;  c/.  Daw  v.  Eley^ 
1868,  L.R.  7  Eq.  49,  61. 

f  Plating  Co.  V.  Farquharson,  1881,  17  Ch.  D.  49,  C.  A.  {Birmingham  Daily 
Post — Action  relating  to  a  Birmingham  trade). 

J  lb. ;  per  J tsself  M.R.  Lord  Hardwicke,  L.C.,  committed  the  publisher  of 
the  Bristol  Journal  for  publishing  an  advertisement  relating  to  answer  put  in 
by  defendant.  The  publisher,  disclosing  at  whose  instance  the  advertisement 
had  been  inserted,  was  subsequently  discharged  on  submission,  paying  the 
costs.  Cann  v.  Cann  (Mrs,  Farley^s  Case;  Case  0/ the  Bristol  Journal)^  i754» 
3  Hare  333  n. ;  2  Yes.  Sen.  520 ;  2  Dick.  795.  In  Purcellv,  McNamara,  a  similar 
case  (unreported),  Lord  Erskine  refused  to  commit.  Birch  v.  Walsh,  1846, 
10  Ir.  Eq.  Rep.  93,  99,  per  Smith,  M.R.  But  see  Ex  parte  Jones,  1806,  13  Yes. 
237,  where,  however,  Cann  v.  Cann  is  distinguished.  See  further  §  ii.  (c.) 
infra;  Plating  Co.  v.  Farquharson,  ub.  sup.,  distinguished  from  ordinary  case 
of  contempt  by  comment  per  North,  J.  In  re  Crown  Bank,  In  te  O'Malley 
Star),  1890,  44  Ch.  D.  649  ;  59  L.J.  Ch.  767 ;  63  L.T.  304  ;  39  W.R.  45 
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§  ii.  Contempts  by  party ^  or  other  interested  person. 
Unlike  a  newspaper  proprietor,  or  a  printer,  or  some 
such  person  who  merely  carries  on  a  business,  a  party  or 
other  person  interested  or  concerned  in  the  cause  has  not 
only  a  peculiar  duty  cast  upon  him  not  to  discuss  in  public 
the  merits  of  the  questions  in  issue,  but  if  he  permits  com- 
munications written  or  inspired  by  him  to  appear  in  news- 
papers without  his  name,  the  cause  is  prejudiced  through 
the  deceit,  readers  being  influenced  by  the  knowledge  of 
the  matter  he  is  able  to  display,  without  being  aware  that 
the  writer  is  an  interested  person,  and  when  he  comments 
on  the  case  he  commits  contempt,  not  unwittingly  or  through 
negligence  or  oversight,  but  of  set  purpose  to  serve  his 
own  ends.* 
(a.)  Making,  or  supplying  the  materials  for  making,  comment. 
So,  upon  an  application  against  the  authors  and  printers 
of  a  pamphlet,  dedicated  to  the  Lord  Chancellor,  reflecting, 
l>y  the  aid  of  partial  misrepresentation,  upon  the  conduct 
of  certain  persons  in  a  lunacy  matter.  Lord  Erskine,  L.C., 
l)elieving   the    excuse    that    they  were    ignorant    of   the 
contents  refrained  from  exercising  the  jurisdiction  against 
two  of  the  printers,  committed  the  third,  who  had  been 
asked  to  desist  but  had  refused,  and  the  authors,  who  were 
persons  interested  in  the  matter.t 

And  a  solicitor  to  the  cause,  discussing  the  merits  in  a 
newspaper,  under  an  assumed  name,  was  ordered  to  stand 
committed,  and  pay  the  costs.J 

•  Daw  V.  Eley^  1868,  L.R.  7  Eq.  49,  Romilly,  M.R. ;  Coleman  v.  West 
ttarikpoolRy,  Co,,  i860,  8  W.R.  734*/^''  Page- Wood,  V.C. 

t  Ex  parte  Jones,  1806, 13  Yes.  237. 

I  Daw  V.  Eley,  u,s.  (order  not  to  be  enforced  for  a  fortnight,  to  give 
opportunity  for  an  apology).  Cf.  S.C.  §  i.  (a.),  supra.  Upon  tacts  raising  a 
presninption  that  a  solicitor  to  the  cause  had  furnished  the  material  for  a 
contempt,  Lord  Langdale,  M.R.,  put  him  upon  his  oath  to  deny  it ;  Littler  v. 
Thomson,  1839, 2  Beav.  129.    But  upon  a  like  suggestion  being  made  recently, 
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Where  persons  believe  that  a  man  who  is  under  a 
prosecution  on  a  criminal  charge  is  innocent,  the  expression 
of  that  belief,  even  in  public,  by  way  of  an  appeal  to  others 
to  unite  in  furnishing  means  for  the  defence,  though  not 
perhaps  strictly  regular,  should  not,  ordinarily,  be  made  a 
matter  of  complaint  and  punishment.* 

But  when  at  a  meeting,  held  for  the  purpose  of  providing 
funds,  the  merits  of  the  pending  prosecution  are  canvassed 
and  discussed,  and  the  evidence  which  will  be  given  at  the 
coming  trial  made  a  matter  of  pubUc  observation  and 
discussion  in  the  neighbourhood  from  which  the  jury  will 
be  taken,  a  gross  and  aggravated  contempt  is  committed,* 
and  where  a  person,  in  another  county,  makes  a  speech  in 
public  abusing  the  Court,  and  expresses  his  intention  to 
proceed  in  his  contempt  despite  the  Court,  he  commits  a 
contempt  which  the  Court  cannot  possibly  pass  by.t 

If  a  statement  where  first  made  may  be  privileged  as  made 
by  a  person  having  a  legitimate  interest  in  the  case  to  persons 
having  a  legitimate  interest  in  the  case,  the  privilege  will  not 
extend  to  subsequent  publication  in  the  newspapers  by  the 
person  making  the  statement  and  others  acting  with  him.J 

the  Court  said  that  that  was  a  matter  which  mast  form  the  subject  of  another 
application,  and  was  not  to  be  considered  incidentally  upon  a  motion  against 
the  publisher  of  the  matter  complained  of  j  Peters  v.  Bradlaugk,  1888, 
4  T.L.R.  414,  418,  D. 

•  Reg,  V.  Castro  {Onslow's  and  Whalle/s  Case),  1873,  L.R.  9  Q.B.  219. 

t  lb.  (Skif  worth's  Case),  1873,  L.R.  9  Q.B.  230. 

J  Watt  V.  Maxim-Western  Electric  Co,— Maxim-Western  Electric  Co.  v.  Watt 
1888,  5  T.L.R.  170,  North.  J.  (Speech  by  a  director  at  company  meeting 
subsequently  published  by  directors  in  Financial  News  and  Electrician— copies 
of  newspaper  purchased  by  directors  and  distributed— the  respondent  (the 
director  making  the  speech)  ordered  to  pay  the  costs).  See  also  as  to  this  sub- 
section Birch  V.  Walsh,  1846,  10  Ir.  Eq.  Rep.  93,  where  counsel  in  the  cause 
having  supplied  to  the  Tipperary  Vindicator  what  was  alleged  to  be  a  garbled 
report  of  the  proceedings,  the  Court  refused  to  commit,  as  it  did  not  appear  that 
there  were  any  more  witnesses  to  be  called,  or  that,  if  there  were,  the  publica- 
tion could  deter  them,  or  in  any  way  obstruct  the  free  course  of  justice. 
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(6.)  The  publication  of  pleadings ^  or  other  papers^  with  or 
without  comment. 

It  is  not  a  contempt  for  persons  having  a  legitimate 
interest  in  a  case,  as  a  number  of  shareholders  in  a  winding- 
up,  to  distribute  amongst  other  persons  with  a  legitimate 
interest,  as  other  shareholders,  in  a  private  manner,  and 
without  any  defamatory  view,  or  intention  to  obstruct  the 
course  of  justice,  but  only  to  shew  the  reason  for  the  course 
they  were  taking,  a  letter  stating  the  facts  of  their  case,  as 
the  charges  in  the  petition,  and  giving  extracts  from  the 
evidence.* 

But  the  sending  about  by  the  petitioner,  a  shareholder, 
of  circulars  containing  evidence  given  formerly,  and  to  be 
offered  again,  under  section  115  of  the  Companies  Act,  1862, 
would  constitute  a  gross  contempt,  as  tending  to  defeat  the 
object  of  the  proceeding.t 

It  is  a  contempt  to  circulate  through  the  post  and  dis- 
tribute amongst  strangers  to  the  action  copies  of  the  state- 
ment of  claim,  containing  allegations  imputing  bad  faith  to 
the  defendant,  and  under  circumstances  calculated  to  pre- 
judice the  defendant  in  obtaining  evidence  in  support  of  his 
defence,!  or  for  the  plaintiff  in  an  action  for  dissolution  of 
partnership  to  abstract  from  the  Receiver's  office  a  rough 
draft  of  the  Receiver's  interim  report,  and  to  print  and 
circulate  the  draft  as  though  it  were  the  report.§ 

And  to  print  and  circulate  amongst  strangers  to  the  action, 
though  concerned  in  becoming  acquainted  therewith,  an 
interlocutory  order  with  a  recital  of  the  most  material  facts 

*  ^«  u  London  Flour  Co,,  1868,  17  L.T.  636 ;  16  W.R.  474,  Stuart,  V.C. 

+  ^<f  Sir  John  Moore  Gold  Mining  Co.,  1877,  37  L.T.  242,  per  Bacon,  V.C. ; 
V'  h  re  American  Exchange  in  Europe^  1889,  58  L.J.  Ch.  706 ;  and  see  In  re 
^^^Urn  of  Canada,  etc,  Co.,  1877,  6  Ch.D.  109. 

t  Bowden  V.  Russell,  1877,  46  L.J.  Ch.  414 ;  36  L.T.  177 ;  W.N.  1877,  p.  55, 
MaKng,  V.C. 

I  MiUhell  V.  Condy,  W.N.  1873,  p.  232,  Bacon,  V.C. 
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in  the  cause,  is  a  thing  to  be  disapproved,  though  when 
innocently  done,  and  without  intention  to  prejudice  the 
hearing,  it  is  not,  perhaps,  a  contempt.* 

(c.)  Advertisements  in  connection  with  pending  case. 

In  a  bill  brought  touching  the  real  and  personal  estate  of 
S.,  deceased,  who  had  issue  a  daughter  by  his  first  wife, 
married  to  the  plaintiff,  P.,  the  question  was,  whether  the 
defendant,  who  had  been  before  S.'s  maidservant,  was 
married  to  him.  The  case  set  up  was  that  S.  and  the 
defendant  had  been  married  in  the  Fleet  prison,  he  by  the 
name  of  R.  M.,  and  she  by  the  name  of  A.  H.,  that  the 
marriage  took  place  in  1705,  and  that  a  child  had  been  bom 
thereof.  This  marriage  had  been  adjudged  good  in  the 
Spiritual  court,'and  the  sentence  affirmed  by  the  Delegates ; 
but  the  daughter  claiming  title  to  a  moiety  of  the  real 
estate,  a  trial  at  bar  had  been  directed  in  the  Common 
Bench,  and  the  marriage  found  as  a  fact.  At  this  stage  the 
plaintiffs  father  advertised  in  a  newspaper  that  whosoever 
should  furnish  proof  that  R.  M.  and  A.  H.were  really  those 
persons,  and  not  S.  and  his  maidservant,  would  receive 
a  reward  of  £100,  and  his  expenses :  Lord  Parker,  L.C., 
holding  the  advertisement  very  dangerous  and  a  contempt 
of  court  tending  to  the  suborning  of  witnesses,  committed 
him,  though  believing  in  the  innocence  of  his  intention.t 
This  case  was  distinguished  in  Plating  Co.  v.  Farquharson^X 
on  the  ground  that  the  advertisement  there  was  for  docu- 
mentary evidence,  while  here  it  was  for  oral,  and  was 


•  Baker  v.  Hart,  1742,  2  Atk.  488,  Lord  Hardwicke,  L.C.  See  cases  cited 
in  second  part  of  next  sub-section  ;  and  further  as  to  this  sub-section,  Williams 
V.  Prince  of  Wales  Assurance  Co,,  1857,  23  Beav.  338 ;  Kitcat  v.  Sharp,  1883, 
52  L.J.  Ch.  134;  48  L.T.  64;  31  WR.  227;  Helmore  v.  Smith,  1886. 
35  Ch.  D.  449. 

t  Pool  V.  Sacheverel,  1720,  i  P.W.  675.  See  Regr,  v.  Most,  i88i,  7  Q.B.D. 
244,  258,  259,  per  Huddleston,  B. 

J  §  i.  (c),  supra. 
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further  disapproved  generally.*  But  where  a  co-respondent 
offered,  through  the  local  papers  where  he  resided,  a  reward 
of  one  hundred  guineas  for  such  information  as  would 
lead  to  the  discovery  and  conviction  of  the  instigators  of 
the  charges  against  him,  Sir  James  Hannen  regarded  this 
as  a  contempt  in  that  it  tended  to  deter  witnesses  from 
coming  forward  to  give  evidence.t  And  Butt,  J.,  though 
doubting  very  much  whether  a  bond  fide  attempt  to  procure 
evidence  in  a  suit,  even  by  an  advertisement  offering  a 
reward,  was  a  contempt,  granted  an  attachment  where  he 
believed  that  to  procure  evidence  was  not  the  sole  motive, 
and  where  the  document  published  as  the  offer  of  the 
reward  was  calculated  to  prejudice  the  petitioner  in  the 
eyes  of  the  public,  and  to  discredit  her  in  the  assertion  of 
her  right  in  the  Court. J 

It  would  seem,  therefore,  that  an  advertisement  may 
legitimately  be  published  offering  a  reward  for  docu- 
mentary, and,  perhaps,  even  for  oral,  evidence ;  but  that 
the  advertisement  should  be  carefully  confined  to  this 
purpose,   and   should   not  either    by  the    manner    of  its 

*  Jessel,  M.R.,  would  not  have  come  to  the  same  conclusion  on  the  same 
^^^t  and  the  distinction  ought  to  be  whether  or  no  the  person  advertising, 
*<Jverti8e8  for  what  he  believes  to  be  true,  or  for  what  he  knows  to  be  false. 
James,  L.J.,  was  unable  to  reconcile  Pool  v.  Sacheverel  with  the  well  estab. 
■i^ed  practice  of  the  Government  in  offering  rewards  for  evidence  in  criminal 
^**^»  But  this  practice  was  abandoned  in  1884,  it  being  found  to  lead  to 
QQdesirable  results,  to  the  production  of  false  evidence,  and  even  to  the  con- 
^*^on  of  conspiracies  to  accuse  of  atrocious  crimes.  Answer  of  Secretary  of 
^tt  to  questions  in  the  House  of  Commons,  Hansard,  3rd  series.  Vol.  330, 
P*  902.  And,  any  way,  the  practice  of  the  Home  Office  cannot  affect  the  law. 
^^  is  submitted  that  the  facU  of  the  case— the  marriage  in  the  Fleet,  and  the 
'*»ne--8hould  not  be  overlooked.  It  is  not  so  long  ago  that  five  shillings  was 
^^  price  of  an  affidavit  outside  the  Guildhall. 

t  Brodribb  v.  Brodribb,  1886,  11  P.P.  66  (attachment  ordered,  but  delayed 
*^^  apology). 

Butler  v.  Butler,  1888,  13  ib.  73  (attachment  ordered,  but  delayed  ft) 
removal  of  obnoxious  placards). 
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publication,  or  through  the  matter  of  its  contents,  be  of  a 
character  to  prejudice,  or  interfere  with,  the  case  of 
another  party.* 

We  have  seen  that  high  authority  has  expressed  dis- 
approval of  the  publication  by  a  party  of  an  interlocutory 
order,t  and  a  plaintiff  inserting  an  advertisement  in  The 
Times,  incorrectly  stating  the  effect  of  an  interim  injunc- 
tion, was  ordered  to  insert  another  advertisement  correct- 
ing his  error. t  But  the  printing  and  circulating  by  the 
plaintiff,  in  places  of  mercantile  resort,  of  handbills  reciting 
an  ex  parte  order  restraining  H.  from  parting  with  the  bills 
of  lading  of  certain  goods  which  had  come  to  H.'s  hands 
by  way  of  consignment,  and  cautioning  persons  against 
dealing  with  H.  without  inquiry  as  to  ownership,  has  been 
held  by  Lord  Brougham,  L.C.,  no  contempt  at  all,§  nor 
is  it  a  contempt  in  a  party  to  publish  an  advertisement  in 
a  technical  Review  correcting  a  daily  newspaper  report  of 
an  interlocutory  application.  || 

It  would  seem,  therefore,  that,  although  the  practice  is 
not  to  be  commended,  a  party,  or  his  solicitor,  or  any  other 
interested  person,  will  not  incur  the  penalties  of  contempt 
by  advertising  an  interlocutory  order  and  correctly  making 
its  effect  aiTd  purport  known  to  some  of  those  having  a 
particular  and  legitimate  interest  in  being  made  aware  of 
it,  but  that  the  thing  should  be  done  with  singleness  of 
purpose  and  with  some  sufficient  excuse. 

A  creditor's  winding-up  petition  having  been  presented 


*  See  also  a  note,  iv.  L.Q.R.  370. 

t  Baker  v.  Hart^  sub-section  (6.),  supra, 

X  Matthews  v.  Smithy  1844,  3  Hare  331,  Wigram,  V.C.  (not  a  contempt 
calling  for  committal — patent  case). 

§  Powis  V.  Hunter t  1832,  2  L.J.  (N.S.)  Ch.  31  (motion  refused). 

II  Buenos  Ayres  Gas  Co.  v.  Wilde,  1880,  42  L.T.  657 ;  29  W.R.  43,  Malins, 
V  C.  (Daily  Telegraph — Review  of  Gas  and  Water  Engineering.  See  this 
case  as  to  *'  Cautions  '') 
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against  a  company,  the  chairman  of  the  company  inserted 
an  advertisement  in  the  Standard  and  other  newspapers 
charging  the  petitioners  with  corrupt  motives.  Lord 
Romilly,  M.R.,  refused  to  commit  on  an  undertaking  being 
given  not  to  repeat  the  advertisement,  and,  subsequently, 
ordered  the  directors  to  pay  the  costs  of  the  motion  if  the 
petitioners  would  undertake  not  to  bring  an  action  for  libel, 
otherwise  no  costs  on  either  side.* 

Pending  a  suit  between  the  Republic  of  Paraguay  and 
the  defendant,  E.  A.  L.,  the  solicitor  in  England  to  the 
Republic  inserted  in  the  Times  two  advertisements   pur- 
porting to  be  citations,  one  in  a  civil,  one  in  a  criminal 
cause,  to  E.  A.  L.,  issuing  from  Courts  in  Paraguay.     The 
citations  contained  imputations  of  gross  misconduct  against 
E.  A.  L.     On  motion  to  commit  the  solicitor,  it  was  argued 
that  the  Court  would  not  hinder  the  issue  of  citations  in 
this  way    by  a    foreign    friendly    State.      Malins,   V.C., 
answered  that  the  act  was,  in  fact,  not  the  act  of  the  State, 
hut  the  act  of  the  solicitor.    The  solicitor,  expressing  regret, 
was  ordered  to  give  an  undertaking  not  to  repeat  the  adver- 
tisements, and  to  pay  the  costs  of  the  motion. t 
W.)  Party  Refuting  Comment. 

When  a  defendant  has  been  attacked  by  certain  portions 
of  the  press,  a  public  protest  by  him  against  the  news- 
paper articles,  though  it  might  be  technically  a  contempt, 
would  not,  probably,  be  a  contempt  to  be  visited  with 
punishment,  but  an  attack  upon  one  of  the  Judges  of 
the  Court  and  counsel  retained  in  the  cause  goes  beyond 
^he  limits  of  permissible  latitude.  J 

^<  General  Exchange  Bank,  1866,  12  Jur.  N.S.  465. 

•  ^fpublic  of  Paraguay  v.  Lynch,  W.N.  1872,  p.  48.     The  learned  Vice- 
"*nccUor  apparently  thought  that  the  citations  were  not  advertised  in  good 

**^"  as  a  step  in  the  causes  in  Paraguay,  but  to  prejudice  the  defendant  in  the 
»°ithere. 

♦  ^^5'.  V.  Castro  (the  Defendant's  case),  1873,  L.R.  9  Q.B.  230.  In  a  case 
•**ore  the  Judicature  Acts,  where  the  defendant,  conducting  his  case  in  person. 


~~    ^^ —      -i-esse  purposes 
^^^-^^  --  =<rTdre  into  the 


■ — ^ i--_Lre  into  tne 

__  ^_  _  '~="'  ^"^  ^ssrrsju.  Members  of 

j__  zr-_    -^:^-^^r"    ^^-'iat^ darts   in  the 

-.  _j^  _  ...  _  ~~  '^  ~  ^  "^^- — -•■  ^e  Commis- 
-  ^^  =;^-  -  _!__  "^^'t,^^'*^-"  *^^^^^^Ses  as  are 
::   1  ^3-  1=1.^:1.  :^         ~"  J!^'-  ~  ^^^~   hereof,  on  the 

I  zrizzsziin--      ::^ _I  V      ^  ~^~  r=^:-:slang  persons 

— -^:r-   ^:^  ^^^  J^  ^2^^' "  ^^™  ***®  nature 

::i-_jL  --'     ^"^^-—5  2.rpjcations  to  the 

*   ~-=^^  ^'-^'^^i^  and  although  the 

c  ^  '~^'Z*^  ^^^°  '^^^  not  sitting 

-:  ^-' J*-^-^^  of  the  judicial  offices 

— -    :  h.vr.i^::"  .f  ^««  appUcations 

^^  ^  «^  sbo:-.  i>c-e'"i;L      """^  "^expedient  to 

'■^  :.ssr^e-  ^^J^^^^^y-^te,  expressions 

^^  --^D.-uiv-^  ^I^   ^^  argument  by 

text  of  this  Article.     The 

J-T^  ^^  *«  tf  by «*«„  of  fil!L       «»ntempt.  it  was  laid 
,  -^nr^r^^-^-^n'of^r^*^"  Refine. 

=>•«-  Ord.  «^.  j^j^   ^^   «    no   expres.  Rule.     See 


^     -i^^J 
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C-^^^°i^'lT"  "'  "■'  f-^'li-r^  before  .he 
Ti^.  '^'^  «P»raleIy  by  ,he  polisher  of  Tfe 

'"q-iO-,  iD  rlmJt  T  «^™B'»n.   »   party  to    the 

•Ppearingatatimf^K  WM  the   propnetor.    The  micle, 

i»M.K«   speciflL  ,rrt  ^  favour  of  r*«r.»^,tha,  ;=. 

-ave  no"  "'fi  elt^r'Th  '  "'^'  '"'  "*  """•  -- 
s-.d  over  to  the^eTt  ay  to  ^irS^VT'"''  ''- 
counsel  tn  i«f^       r  •        ;^       ^  "^®  *^  M^-  Harr-,^--^  i 

been  ^Un      rth  r:f '  °'  *'^  '"^"^''  «  ^  — 

having    seen    fft   !    *^;,  Commission,  Mr.  Harr.,,,- 

i«&    seen    fit    to     follow     his     counsel's    -/ 
Mr  Harrington  himself  accepting  thTr^^Cr"-: 

that  the  authority  of  the  Commission  mi^ht  iTl       "":' 

and    more   especially,  that  that  autWm  ^  ■*•  '"- 

Wn  in  the  eyes  of  witnesses.  folW^  J^^-^^  - 

f-R-  9  Q.B.  219),  and  adjudged  ids   iL.       '*'"''     '  "'i' 
fine  of  ^5oo  to  the  Queen.     (C/.  it  ^^^^^  ''  '^7  * 

Case  of  the  Radcliffe  Placard'     '  ^ 

"*    '  *^  «' 

Application  by  Sir  Charies  Jta^j    ,  ,    '     ''^ 

parties  to  the  inquiry  again*  p^^    ^  '    '-a  W- ,  , 


'^  '--r  ,-■ 
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Note  to  Article  II .  Adjudications  on  alleged  contempts  before 
the  Commissioners  for  the  purposes  of  the  Special  Commission 
Act,  1888. 

The  Special  Commission  Act,  1888  (51  &  52  Vict.,  c.35), 
constituted  three  persons — namely,  Sir  James  Hannen,  Sir 
John  Charles  Day,  and  Sir  Archibald  Levin  Smith,  Com- 
missioners for  the  purposes  of  the  Act.  These  purposes 
were  to  constitute  a  Special  Commission  to  inquire  into  the 
charges  and  allegations  made  against  certain  Members  of 
Parliament  and  other  persons  by  the  Defendants  in  the 
then  recent  trial  of  an  action  entitled  O' Donnelly.  Walter  and 
another.  For  the  purposes  of  this  inquiry  the  Commis- 
sioners had  all  such  powers,  rights,  and  privileges  as  are 
vested  in  the  High  Court  or  in  any  Judge  thereof,  on  the 
occasion  of  any  action,  in  respect  of  the  punishing  persons 
guilty  of  contempt.  As  might  be  expected  from  the  nature 
of  the  inquiry,  there  were  not  wanting  applications  to  the 
Commissioners  to  exercise  these  powers,  and  although  the 
determinations  of  the  Commissioners  (who  were  not  sitting 
as  Judges  or  exercising  any  function  of  the  judicial  offices 
which  they  chanced  to  fill)  in  respect  of  these  applications 
are  not  of  authority,  I  have  thought  it  not  inexpedient  to 
collect  them  here  in  a  short  note  as,  at  any  rate,  expressions 
of  opinion  by  very  learned  men,  given  after  argument  by 
counsel  and  under  responsibility,  affording  useful  illustra- 
tions and  exemplifications  of  some  points  and  principles 
considered  or  enunciated  in  the  text  of  this  Article.    The 

had  been  repeatedly  fined  by  the  Judge  at  nisi  prius  for  contempt,  it  was  laid 
down  by  the  King's  Bench,  that  if  by  reason  of  fine  or  committal  the  defendant 
in  person  had  been  prevented  from  making  his  defence,  then,  if  the  fine  or 
committal  were  the  punishment  for  what  could  not  by  any  reasonable  intend- 
ment constitute  a  contempt,  a  new  trial  should  be  granted,  but  not  otherwise, 
for  the  defendant  could  not  have  the  advantage  of  his  own  delinquency. 
Rex  V.  Davison,  182 1,  4  B.  &  Aid.  329.  There  is  no  express  Rule.  Sec 
d.  Act,  1873,  §  23  ;  R.S.C.  Ord.  xxxix.;  ixxii.,  r.  2. 
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references  are  to  the  Report  of  the  Proceedings  before  the 
Commissioners  issued  separately  by  the  publisher  of  The 
Times. 

Case  of  The  Kerry  Sentinel,   Harrington^  Case.   I.  316,  338. 

Application  by  the  Attorney-General  on  the  part  of 
The  Times  against  Mr.  E.  Harrington,  a  party  to  the 
inquiry,  in  respect  of  an  article  in  The  Kerry  Sentinel^  of 
which  Mr.  Harrington  was  the  proprietor.  The  article, 
appearing  at  a  time  when  witnesses  from  Kerry  were  under 
examination,  alleged,  in  substance,  that  the  Commissioners 
were  personally  prejudiced  in  favour  of  TAe  Ttw^s,  that  in 
instances  specified  they  had  acted  with  such  personal 
prejudice,  that  the  Commission  was  the  creature  of  the 
Government  and  The  Times,  and  that  the  Irish  Party  could 
have  no  confidence  in  it.  The  application  was  ordered  to 
stand  over  to  the  next  day  to  give  time  to  Mr.  Harrington's 
counsel  to  inform  himself  of  the  matter,  as  no  notice  had 
been  given.  On  the  following  day  Mr.  Harrington's  counsel 
declined  to  address  the  Commission,  Mr.  Harrington  not 
having  seen  fit  to  follow  his  counsel's  advice,  and 
Mr.  Harrington  himself  accepting  the  responsibility  for  the 
article  without  further  speech,  the  Commissioners,  in  order 
that  the  authority  of  the  Commission  might  be  maintained, 
and,  more  especially,  that  that  authority  might  not  be 
shaken  in  the  eyes  of  witnesses,  followed  the  precedent 
of  Onslow's  and  Whalley's  Case  {Reg.  v.  Castro,  1873, 
L.R.  9  Q.B.  219),  and  adjudged  Mr.  Harrington  to  pay  a 
fine  of  £500  to  the  Queen.     (C/.  §  ii.  (a.),  supra.) 

Case  of  the  Radcliffe  Placards.    I.  469,  491, 492. 

Application  by  Sir  Charles  Russell,  Q.C.,  on  behalf  of 
parties  to  the  inquiry  against  persons  responsible  for  the 
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printing  and  publishing  of  certain  placards  inviting  attend- 
ance at  a  meeting  in  the  country  to  hear  statements  as  to 
how  one  person  was  "boycotted  by  the  agents  of  the 
National  League,"  and  a  "  thrilling  account "  by  another  as 
to  how  "  her  father  was  brutally  murdered  through  the 
instrumentality  of  the  National  League."  Sir  James 
Hannen  expressed  an  opinion  that  nothing  could  justify  an 
announcement  of  that  kind,  and  gave  leave  to  serve  notice 
to  appear  on  the  persons  concerned.  In  accordance  with 
this  notice  those  persons  appeared  by  counsel  and  explained 
on  affidavit  that  they  had  acted  inadvertently,  that  on 
hearing  of  the  expression  of  opinion  by  Sir  James  they  had 
forthwith  taken  steps  to  undo  what  had  been  done,  and 
tendered  an  humble  apology.  The  Commissioners  said 
that  while  the  inquiry  was  pending,  it  was  incumbent  upon 
all  persons  to  abstain  from  calling  meetings  to  argue  in 
favour  of  one  side  or  the  other,  but  as  the  persons  concerned 
had  made  such  atonement  as  they  were  able  no  punishment 
would  be  inflicted.     (C/.  §  ii.  («.),  supra.) 

Case  of  Untied  Ireland.    O'Brien's  Case.     1.  650,  673,  696. 

Application  by  the  Attorney-General  on  behalf  of  The 
Times  against  Mr.  Wm.  O'Brien,  the  editor  and  proprietor 
of  United  Ireland,  in  respect  of  an  article  in  that  paper 
stating  that  the  Commissioners  had  been  specially  selected 
for  their  partiality,  but  that  the  Government  which  selected 
them  might  have  been  deceived  in  its  selection,  that  the 
inquiry  was  a  political  inquiry,  that  The  Times  was 
purposely  making  delay  to  heap  up  expense  and  avoid  the 
only  issue  of  any  interest  or  importance,  speaking  throughout 
of  The  Titnes  as  The  Forger,  and  of  certain  letters,  the 
authenticity  of  which  was  the  issue  alluded  to,  as  forgeries, 
styling  one  witness  a  'tuft-hunting  clergyman,  and  thanking 
God  that  he  was  the  only  Catholic  clergyman  in  all  Ireland 
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to    be    found    in   the   company  of  The  Times   witnesses, 
imputing  that  The  Times  was  procuring  evidence  by  means 
of  bribery  and  intimidation,  and  holding  up  to  contempt  two 
witnesses,  mentioned  by  name,  who  had  given  evidence. 
Mr.  O'Brien  disclaimed  any  intention  to  shew  disrespect  or 
discourtesy  to  the  Commissioners,  but  defended  the  article 
on  the  ground  that  the  inquiry  was  not  an  ordinary  judicial 
trial,  but  an   extraordinary  inquiry  by   an    extraordinary 
tribunal  into  matters  of  more  than  ordinary  public  interest, 
and  that  the  article  was  fair  comment  on  these  matters, 
and  a  necessary  answer  to  the  charges  made  beforehand  by 
The  Times,  and  daily  repeated  by  the  sale  in  pamphlet  form 
of  a  report  of  the  Attomey-Generars  opening  speech.    The 
Commissioners  said  that  the  inquiry  was  not  a  political,  but 
a  judicial  inquiry,  but  that  it  was  surrounded  by  questions 
of    a  political  character  external   to  the   inquiry    itself. 
External  comment  upon  these  external  questions  was  per- 
missible, but  not  comment  upon  the  proceedings  before  the 
Commission.     The  assumption  pervading  the  article  that 
the  letters  mentioned  were  forgeries  was  perhaps  a  fair 
answer  to  the  charges  repeated  by  The  Times,  an  allegation 
and  a  traverse,  and  not  on  the  whole  a  contempt.      The 
passages  reflecting  on  the  witnesses  were  the  serious  part  of 
the  article,   and,   because   of   their  tendency  to  prevent 
witnesses  coming  forward,  were  not  to  be  tolerated.     The 
Commissioners  did  not,  therefore,  think  that  Mr.  O'Brien 
had  established  any  right  to  comment  on  the  proceedings 
as  he  had  done,  but  believing  his  expression  of  a  desire  not 
to  say    anything    disrespectful,  and   feeling   the  force  of 
his  observations  as  to   the   political   matters   connected 
wth  the  inquiry,    and   the  difiiculty    of  always  keeping 
to  the  right  side  of  the  line  as  to  comment  upon  these 
matters  and  comment   upon  the  proceedings,  they  would 
refrain    from    inflicting  any    punishment.     (C/.  §  i.  (a.) ; 
§  "•  (rf.),  supra.) 
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Case  of  the  Warden  ofMerton^  I.  652,  677. 

Application  by  Reid,  Q.C.,  representing  parties  to  the 
inquiry,  against  the  Warden  of  Merton  on  account  of  a 
speech  delivered  at  Oxford,  in  which,  as  was  alleged,  the 
Warden  had  compared  two  of  the  parties  to  the  inquiry 
with  an  infamous  criminal  known  as  the  Whitechapel 
murderer,  the  atrocities  attributed  to  whom  were  then 
exciting  public  interest.  The  Warden,  by  aflfidavit  and  by 
his  counsel,  apologised  and  explained  that  his  speech  when 
read  with  its  context  was  not  capable  of  the  construction 
sought  to  be  put  upon  it,  and  the  Commissioners  accepted 
this  apology  and  explanation. 

Case  of  the  Worcester  Daily  Times  and  Journal,  I.  672. 

Application  by  Sir  Charles  Russell,  Q.C.,  against  the 
printer  and  publisher  of  the  above-mentioned  paper  in  respect 
of  an  article  which  was  partly  comment  upon  the  political 
questions  surrounding  the  inquiry,  but  also  contained 
statements  which  prejudged  the  issues.  The  consideration 
of  the  application  for  leave  to  serve  notice  on  the  proprietor 
was  postponed  till  after  the  determination  of  O'Brien's 
Case,  and  the  application  was  apparently  abandoned  after 
the  decision  in  that  case,  as  I  have  not  been  able  to  find 
any  further  mention  of  it. 

Case  of  the  Sheffield  Daily  Telegraph,  I.  755,  764. 

An  application  against  this  paper  was  abandoned  on  the 
principal  proprietor  causing  the  insertion  of  a  paragraph 
that  the  matter  complained  of  appeared  without  his 
authority,  and  expressing  his  regret. 

Finch' Hatton's  Case,  II.  291. 

.  An  application  to  serve  notice  on  Mr.  Finch-Hatton  in 
respect  of  a  speech  at  a  public  meeting  reflecting  on  a  party 
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to  the  inquiry  was  stopped  by  the  Commissioners  asking 
for  an  affidavit  to  support  the  allegation  of  counsel,  and  is 
not  traceable  further.* 

Horace  Nelson. 


IV.— DECISIONS    IN     THE    STRAITS 
SETTLEMENTS.t 

XT  is  interesting  to  know  that  several  of  our  Colonies 
-*-  are  now  possessed  of  Law  Reports  of  their  own. 
Mr.  Kyshe,  of  Lincoln's  Inn,  has  compiled  a  set  of  Law 
Reports  for  the  Straits  Settlements,  in  four  volumes,  of  which 
the  first  three  were  published  in  1885,  while  the  fourth,  just 
issued,  brings  the  decisions  down  to  the  close  of  1890. 
These  Reports,  containing  as  they  do  decisions  on  Civil  and 
Ecclesiastical  matters.  Habeas  Corpus^  Admiralty  and 
Bankruptcy  Cases,  Criminal  Rulings,  and  Magistrates* 
Appeals,  give  a  good  idea  of  the  principles  and  forms  of 
English  Law  as  administered  in  the  Straits  Settlements. 

•  Ex  parte  Green,  In  re  Robbins  {Press  Association),  1891,  7  T.L.R.  411, 
decided  too  late  for  insertion  in  the  body  of  this  Article ;  shews  (with  the 
larger  number  of  the  cases  cited  above,  and  more  particularly  with  Roach  v. 
Garvan;  In  re  the  American  Exchange  in  Europe;  Ex  parte  Jones;  and  In 
re  Tuohy)  that  any  person  is  punishable  in  respect  of  a  contempt  by  publica- 
tion whom  the  Court  shall  deem  responsible,  whether  editor,  manager,  writer, 
publisher,  actual  printer,  or  what  not ;  and  also  that  a  statement  which  may 
lead  possible  jurors  at  the  trial  to  suppose  that  what  is  taking  place  is  a  sham 
and  not  a  real  fight,  is  a  contempt. — H.N. 

t  Kyshe's  Reports :  being  a  Digest  of  the  Cases  heard  and  determined  in 
Her  Majesty's  Supreme  Court  of  the  Straits  Settlements,  1808 — 1890.  Edited 
and  reported,  with  a  Judicial  historical  preface  from  1786  to  1890,  and  the  Rules 
and  Orders  of  Court  in  force,  by  James  William  Norton  Kyshe,  Esq.,  of 
Lincoln's  Inn,  Barrister-at-Law,  Acting  Registrar  of  the  said  Court  and 
Commissioner  of  the  Court  of  Requests  in  Malacca.  Volume  IV.,  1885 — 1890. 
Singapore.    Printed  at  the  Singapore  and  Straits  Printing  Office.      1890. 
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The  two  volumes  which  relate  to  the  Civil  Law  contain 
about  800  pages  each,  and  the  other  two  on  Probate, 
Admiralty,  Criminal  Law,  &c.,  about  half  that  number. 
The  arrangement  of  the  English  Law  Reports  is  followed, 
and  considerable  pains  have  been  bestowed  on  the  work. 

All  the  branches  of  English  Law  exist  in  the  Straits  except 
the  Law  of  Divorce.  The  reason  for  that  is  shewn  by  the 
decision  of  the  Chief  Justice  in  the  case  of  Scully  v.  Scully, 
reported  p.  602.  But  although  the  various  heads  of  English 
Law  are  administered,  they  do  not  stand  quite  on  the  same 
modern  footing  as  at  home.  For  instance,  the  law  of 
married  women's  property  is  the  English  Law  as  it  stood 
before  the  year  1870,  and  the  Practice  is  taken  from  the 
Judicature  Rules  of  1875,  and  not  from  the  Rules  of  1883 — 
a  matter  which  occasions  confusion  when  Practice  cases 
decided  since  1883  are  quoted  in  the  Courts.  It  is  curious 
to  examine  into  the  nature  of  the  cases  which  come  before 
the  Courts  in  the  far  East.  Several  of  them  are  of  the 
same  kind  as  our  cases  at  home.  The  chief  heads,  as 
gathered  from  the  Index,  are : — Bankruptcy,  Bills  of  Sale, 
Breach  of  Agreement,  Extradition,  Gaming,  Land, 
Lotteries,  Mahomedan,  Married  Women,  Shipping,  and 
Wills.  In  fact,  the  law  of  England  applied  to  the 
Straits  Settlements  until  1827,  when  the  Colony  became 
a  dependency  of  India.  From  that  time  the  only  new 
laws  consisted  of  Indian  Acts,  &c.  When,  in  1867,  the 
Straits  Settlements  were  detached  from  India,  and  became 
a  separate  Crown  Colony,  these  Indian  Acts  ceased  to 
apply,  and  the  Settlements  have  since  been  governed  by 
local  Ordinances,  which  to  some  extent  copy  the  Home 
Statutes.  Thus,  for  instance,  there  has  been  a  Con- 
veyancing Ordinance  and  a  Bills  of  Sale  Ordinance.  The 
majority,  however,  are  of  a  purely  local  nature.  The 
Indian  Penal  Code  regulates  the  Criminal  Law,  which  is 
stricter  than  the  Common  Law.     The  Criminal  Volume 


DECISIONS   IN   THE    STRAITS   SETTLEMENTS.  23 1 

in  Mr.  Kyshe's  Reports  has  thrown  some  interesting  light 
upon  that  branch  of  the  law  as  administered  in  the  East, 
and  many  of  the  cases  are  cited  by  Mr.  H.  A.  P.  Phillips 
in  his  work  on  Comparative  Criminal  Jurisprudence. 

Some  cases  which  occur  in  the  book  have  an  odd  look 
to  English  eyes.     Thus  in  one  case,  Donohue  v.  Joachim, 
p.  629,  we  find  a  suit   against  an   advocate   or  barrister 
commencing  by  a  claim,  running  thus :    *'  Special  Indorse- 
ment— The  plaintiffs  claim  is  1,500  dollars   for  culpable 
neglect,  refusal  of  duty  and  cheating  his  clients  in  serving 
the  other  side  against  them — by  not  making  the  charges 
so  strong,  nor  claiming  the  amount  for  loss  shown  by  the 
plaintiff's  instructions — culpable  neglect  in   allowing  the 
other  side  to  be  screened  when  the  law  admits  of  no  excuse 
—and    in   allowing    his  own   clients  to    be   outrageously 
punished,  for  being  law-abiding  and  seeking  redress  at  law, 
instead  of  taking  the  law  into  their  own  hands," — and  so 
the  claim  runs  on  through  twelve  paragraphs,  finishing  up 
as  follows  :— "  Although  he  neglected  to  prevent,  he  could 
not  force  the  Chief  Justice  and  others  to  obey  directions 
of  law,  therefore  each  is  responsible  for  their  own  separate 
offences,   and  the  Crown    for    all.''    The   Chief  Justice, 
however,   on   application  ex  parte,  had  this  statement  of 
claim  set  aside  as  scandalous. 

There  are  several  decisions  of  interest.  One  is  whether 
the  right  of  the  Attorney-General  to  reply  extends  to  the 
Attorney-General  of  the  Colony  (p.  605).  Seeing  that 
this  right  of  reply  is  an  ancient  prerogative  of  the 
Crown  and  is  possessed  by  the  Attorney-General  of 
England  alone  (thus  the  Attorney-General  for  the  County 
Palatine  of  Lancaster  does  not  possess  it,  nor  the  Attorney- 
General  for  the  Duchy  of  Cornwall)  it  is  difficult  to  see  on 
what  grounds  the  Judges  held  that  the  Attorney-General  of 
^  small  Crown  Colony  possessed  it ;  they  give  no  reasons 
themselves.     Mr.   Kyshe,  in  his  preface,  appends  a  note  of 
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his  own  to  the  effect  that  Mr.  Montagu  Williams,  in  his 
Reminiscences,  mentions  that  the  Attorney-General,  or  his 
representative,  alone  possesses  this  right.  We  think  that 
if  Mr.  Kyshe  had  desired  to  quote  an  authority,  he  might 
have  fallen  back  on  some  famous  work,  as  that  of  Blackstone 
or  Stephen,  instead  of  the  light  though  interesting  auto- 
biography of  Mr.  Williams. 

The  decision  as  to  the  Colony  possessing  no  jurisdiction 
in  Divorce  (p.  602),  though  indisputably  a  correct  one, 
nevertheless  exhibits  a  curious  state  of  the  Law.  The 
Straits  Settlements  have  the  obsolete  jurisdiction  of  the 
Ecclesiastical  Courts  in  matrimonial  matters.  Why  juris- 
diction in  that  one  particular  branch  of  the  Law  should 
not  be  given,  it  is  not  easy  to  say  ;  but  the  result  inflicts 
considerable  hardship  at  times.  Thus  a  person  cannot 
obtain  a  decree  in  the  Indian  Courts,  some  of  which  are 
fairly  near,  residence  being  required  under  the  Indian 
Divorce  Act,  while  many  cannot  afford  to  go  home ; 
indeed,  it  would  be  difficult  to  obtain  a  decree  at  home,  if 
the  places  of  domicil,  marriage  and  delict  were  all  in  the 
Straits  Settlements,  as  they  might  be. 

A  study  of  Mr.  Kyshe's  last  Volume  would  prove  highly 
instructive  to  anyone  interested  in  the  study  of  Jurisprudence 
— it  brings  out  the  peculiarities  of  the  local  law  and  the 
weight  of  the-  local  Judges — and  Mr.  Kyshe  himself  deserves 
high  praise  for  the  judiciousness  of  the  selection  of  his 
cases  and  the  general  pains  and  care  he  has  bestowed  upon 
the  work. 

J.  A.  Shearwood. 
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Section  III.    Of  Marine  Insurance. — (Continued.) 

(II.) 
0/  Things  which  may  be  Insured  and  their  Valuation. 

Art.  743.    The  following    may  be  objects    of    marine 
insurance : — 
(i.)  The  hull  of  a  ship  in  ballast  or  laden,  in  port  or  on 

a  voyage. 
(2.)  The  apparel. 

(3.)  The  machinery,  when  it  is  a  steam-vessel. 
(4.)  All  the  appurtenances  and  articles  which  make  up 

the  outfit. 
(3.)  Provisions  and  fuel. 
(6.)  Moneys  lent  on  bottomry. 
{7.)  Freights  to  be  earned  and  anticipated  profits. 
(8.)  All  trade  goods  exposed  to  the  perils  of  navigation 

whose  value  can  be  fixed  at  a  definite  sum. 

B.  Bk.  II.,  168,  F.  334  (1885),  G.  782,  783,  H.  593, 1.  606,  P.  597,  R.  1234, 
Sw.  186, 187. 
Arn.  18 — 40. 

744-  The  whole  or  a  portion  of  the  things  mentioned  in 
*he  preceding  Article  may  be  insured,  jointly  or  separately, 
'^  time  of  peace  or  of  war,  for  a  voyage  or  for  a  period, 
f^r  a  single  voyage  or  compound  voyage,  or  upon  good 
or  bad  news. 

S-  Bk.  XL,  168,  F.  335,  H.  594, 1.  606,  609,  P.  597»  598- 
Am.  18—40. 

745-  If  the  policy  states  in  general  terms  that  the  in- 
surance is  on  ship,  the  engines,  apparel,  and  appurtenances, 
^lid  >vhatever  else  belongs  to  the  vessel,  are  deemed  to  be 
^iicUided,  but  not  the  cargo,  even  though  it  belongs  to  the 
same  owner. 

16 
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In  an  ordinary  insurance  on  **  cargo,"  metals  in  specie 
or  bullion,  precious  stones  and  munitions  of  war  are  not 
deemed  to  be  included. 

H.  593. 
Arn. 20-21. 

746.  The  shipper,  the  letter  of  the  ship,  or  the  captain 
may  insure  freight,  but  the  letter  cannot  insure  advances 
received  on  account  of  freight,  unless  it  has  been  specially 
agreed  that  if  it  be  not  earned  in  consequence  of  ship- 
wreck or  loss  of  cargo  the  sum  received  shall  be  repaid. 

B.  Bk.  II.,  168,  F.  334. 
Am.  31,  34,  321,  60. 

747.  In  an  insurance  on  freight  the  amount  to  be  earned 
must  be  stated,  and  must  not  exceed  what  appears  upon 
the  charter-party. 

G.  801,  H.  6x6,  623,  R.  1234,  Sw.  199,  200. 
Arn.  321, 

748.  An  insurance  of  profits  is  regulated  by  the  agree- 
ments of  the  contracting  parties,  but  the  policy  must 
state : — 

(i.)  The  specified  amount  at  which  the  profit  is  fixed 
by  the  assured  on  safe  arrival  and  sale  of  the  cargo 
at  its  port  of  destination. 

(2.)  The  obligation  to  reduce  the  insurance  if  the 
difference  between  price  to  be  obtained  on  sale, 
after  deducting  freight  and  expenses,  and  the  cost 
price  is  less  than  the  sum  assured. 

B.  Bk.  II.,  190,  G.  805,  806,  797,  H.  613—615,  R.  1234,  Sw.  203. 
Arn.  37,  74. 

749.  An  insurer  may  re-insure  with  others  the  articles 
insured  by  him,  in  whole  or  in  part,  at  the  same  or  a 
different  premium ;  as  also  the  assured  may  insure  the 
expenses  of  insurance  and  the  risk  he  runs  in  case  of  the 
insolvency  of  the  first  insured. 

F.  342,  G.  783,  H.  271,  R.  1261,  Sw.  205. 
Am.  103. 
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750.  If  the  insurance  is  made  by  the  captain  or  the 
owner  of  the  things  insured  who  is  actually  on  board  the 
ship  carrying  them,  such  persons  must  always,  unless  there 
is  an  express  agreement  to  the  contrary,  retain  10  per  cent, 
at  their  own  risk. 

B.  Bk.  II.,  174.  175  diff.,  P.  599. 

751.  In  an  insurance  on  ship  it  is  understood  that  the 
insurance  only  covers  four-fifths  of  the  total  value,  and 
that  the  assured  takes  the  risk  of  the  remaining  one-fifth 
unless  the  contrary  is  expressly  stated  in  the  policy.  In 
this  case,  and  in  the  case  of  the  preceding  Article,  the 
amount  of  money  borrowed  on  bottomry  must  be  deducted 
from  the  sum  insured. 

F.  347  (1885),  G.  799  diff.,  H.  602  diff.,  Sw.  198. 

752.  The  underwriting  of  a  policy  establishes  a  presump- 
tion in  law  that  the  insurers  admit  as  accurate  the  valuation 
of  the  things  insured  contained  in  it,  except  in  case  of 
fraud  or  intent  to  deceive. 

If  the  valuation  appears  to  be  excessive,  the  following 
proceedings  are  to  be  taken. 

If  the  exaggeration  has  arisen  from  mistake  and  not 
from  the  intention  of  the  assured,  the  insurance  will  be 
reduced  to  its  true  value  fixed  by  agreement  of  the  parties, 
or  by  experts,  and  the  insured  will  repay  the  excess  of 
premium  received,  retaining,  however,  half  per  cent,  of 
such  excess. 

If  the  exaggeration  is  fraudulent  on  the  part  of  the  assured, 
and  the  insurer  proves  the  fact,  the  insurance  is  void  as 
far  as  concerns  the  assured,  and  the  insurer  keeps  the 
premium,  without  prejudice  to  suitable  criminal  proceedings. 

B.  Bk.  II.,  169,  188,  F.  336,  357,  358,  G.  790, 797,  900,  H.  253,  274,  275,  619- 
^f  I.  428,  612,  Sw.  196. 
Am.  296, 299, 332. 

753-  The  exchange  into  the  coin  of  the  realm,  when  the 
policy  has  been  made  abroad,  will  be  reckoned  at  the 

16 — 2 
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current  rate  at  the  time  and  place  where  the  policy  was 
signed* 

B.  Bk.  II.,  170,  F.  338, 1.  613. 

754.  If  at  the  time  the  contract  is  entered  into  a  valua- 
tion of  the  articles  assured  has  not  been  made,  it  will  be 
determined  as  follows : — 

(i.)  By  the  invoices  of  the  goods. 

(2.)  By  the  declaration  of  brokers  or  experts  who  will 

base  their  judgment  on  the  price  of  the  goods  at  the 

port  of  departure,  and  adding  thereto  the  expenses 

of  loading,  freight  and  customs  duty. 

If  the  insurance  be  on  goods  to  be  brought  back  from  a 

place  where  trade  is  only  carried  on  by  barter,  the  valuation 

will  be  made  on  that  of  the  goods  bartered  at  their  port  of 

departure  with  all  expenses  added  thereto. 

B.  Bk.  II.,  171,  887,  F.  338-340,  G.  803,  888,  H.  273,611-623,  Sw.  197,  201. 
Am.  318. 

(HI.) 
The  Reciprocal  Duties  of  the  Assured  and  Insurer. 

755.  Insurers  indemnify  loss  and  damages  sustained  by 
the  articles  insured  from  any  of  the  following  causes : — 

(i.)  Stranding  or  grounding  either  with  or  without 
breaking  up,  (2)  Storms,  (3)  Shipwreck,  (4)  Acci- 
dental Collisions,  (5)  Change  of  voyage  or  vessel, 
(6)  Jettison,  (7)  Fire  or  explosion,  if  occurring  to 
goods  whether  on  board  or  stored  on  shore,  always 
provided  they  have  been  so  stored  by  a  competent 
authority  for  the  purpose  of  repairing  the  ship,  or  for 
the  benefit  of  the  cargo,  or  fire  from  spontaneous 
combustion  in  the  bunkers  of  steam-vessels,  (8) 
Capture,  (9)  Piratical  Seizure,  (10)  Declaration  of 
War,  (11)  Embargo  by  order  of  Government,  (12) 
Detention  by  order  of  a  Foreign  Power,  (13) 
Reprisals,  (14)  All  other  accidents  and  perils  of  the 
sea.    The  contracting  parties  may  stipulate  for  such 
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exceptions  as  seem  good  to  them,  provided  they  are 
mentioned  in  the  policy,  without  which  requisite 
they  have  no  effect. 

B.  Bk.  IL,  178— 181  diff.,  F.  350,  G.  824,  H.  637, 1.  615,  616,  P.  604,  R.  1227, 
Sw.  223. 
Am.  744-756. 

756.  Insurers  are  not  answerable  for  damages  and  losses 

sustained  by  the  things  assured  from  any  of  the  following 

causes,  even  though  not  excluded  by  the  terms  of  the 

policy  : — 

(i.)  A  voluntary  deviation  in  the  voyage,  or  a  change  of 

ship,  without  the  express  consent  of  the  insurers. 
(2.)  A  voluntary  separation  from  convoy  when  it   has 
been   stipulated  that   the   ship    should    sail    under 
its  protection. 
(3.)  An  extension  of  the  voyage  to  a  more  distant  port 

than  that  named  in  the  policy. 
(4.)  Arrangements  wilfully  made  contrary  to  the  charter- 
party  or  bill  of  lading,  by  order   of  the  charterer, 
shippers,  or  freighters. 
(5.)  Barratry  of  the  master,  unless  it  is  a  risk  insured 

against. 
(6.)  Leakage,  waste,  and  loss  arising  from  the  nature 

of  the  things  insured. 
(7O  The  want  of  the  papers  prescribed  by  this 
Code,  by  Orders  and  Regulations  of  the 
Marine  or  of  Navigation,  or  any  other  species 
of  omission  on  the  part  of  the  captain  in  dis- 
obedience to  administrative  regulations,  unless 
barratry  of  the  master  is  included  in  risk  taken  by 
the  insurer.  In  any  case  the  insurers  have  earned 
the  premium  as  soon  as  they  have  commenced  to 
run  the  risk. 

B-Bi^.II.,i82  184  diff.,  185,  F.  35i-353»  364.  G.  825,  H.  638-643,  1. 615,  617 
6*8,  623,  P.  604,'  608,  612,  614,  R.  1255, 1257,  Sw.  224,  219. 
^^-  450, 620,  774,  13,626. 
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757.  In  case  of  policies  on  cargo  for  a  round  voyage,  if 
the  assured  does  not  get  any  return  cargo  or  less  than 
two-thirds,  the  premium  on  the  return  voyage  will  be 
reduced  in  proportion  to  the  cargo  carried,  with  an 
allowance  to  the  insurer  of  J  per  cent,  on  the  deficiency. 
Nevertheless,  where  the  outward  cargo  is  lost,  the  premium 
is  not  reduced  unless  in  virtue  of  a  special  agreement 
modifying  the  terms  of  this  Article. 

B.  Bk.  II.,  i86,  F.  356,  I.  620,  p.  609,  R.  1257. 
Arn.  X104. 

758.  If  the  cargo  is  insured  by  several  insurers  in  distinct 
parts,  but  without  special  definition  of  the  objects  insured, 
the  indemnity  will  be  paid  in  case  of  loss  or  damage  by  all 
the  insurers  pro  rata  on  the  quantity  insured  by  each. 

F.  360,  G.  791,  H.277  diff.,  I.  608,  Sw.  192,  195. 
Arn.  328. 

759.  If  several  ships  are  named  as  carriers  of  the 
insured  goods,  but  the  amount  shipped  in  each  is  not 
stated,  the  assured  may  divide  the  shipments  as  may  be 
most  convenient,  or  place  them  all  in  one  vessel  without 
affecting  the  liability  of  the  insurer.  But  if  the  quantity 
shipped  in  each  vessel  is  stated,  and  the  shipments  are 
different  from  those  stated  for  each,  the  insurer  incurs  no 
liability  beyond  that  he  has  contracted  for  each  vessel. 
Nevertheless,  he  will  receive  ^  per  cent,  on  the  value  of 
that  which  has  been  shipped  over  and  above  the  agreed 
quantity. 

If  one  of  the  vessels  gets  nothing  of  the  cargo,  the  policy 
is  null  as  regards  that  vessel,  making  the  allowance  above- 
mentioned  of  \  per  cent,  on  the  excess  shipped  in  the 
other  vessels. 

B.  Bk.  II.,  194,  F.  361,  G.  820,  821,  H.  652, 1.  621,  p.  610,  R.  1265,  Sw.  215. 

760.  If,  in  consequence  of  the  unseaworthiness  of  the 
ship,  the  cargo  is  transshipped  into  another  vessel  before 
sailing,  the  insurers  may  choose  whether  they  will  continue 
the  policy  or  not,  on  making  good  the  damages  sustained. 
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but  if  the  unseaworthiness  occurs  after  the  voyage  is 
commenced,  the  insurers  take  the  risk,  even  if  the 
(substituted)  vessel  be  of  a  different  burthen  and  flag  from 
that  stated  in  the  policy. 

B.  Bk.  II.,  178,  182,  G.  820. 

761.  If  the  period  during  which  the  insurer  takes  the  risk 
is  not  specified  in  the  policy,  that  laid  down  in  Art.  733  as 
to  bottomry  loans  will  be  observed. 

B.  Bk.  II.,  172,  F.  341,  G.  827—833,  H.  624—634,  I.  611,  p.  602,  R.  1242, 
Sw.  235. 
Am.  377—389- 

762.  In  insurances  for  a  fixed  time  (t.^.,time  policies)  the 
liability  of  the  insurer  ceases  at  the  moment  the  stipulated 
time  expires. 

F.  363,  G.  834,  835  diff.,  I.  611,  Sw.  241. 
Am.  371,  373. 

763.  If  for  the  convenience  of  the  assured  the  goods  are 
discharged  at  a  nearer  port  than  that  mentioned  in  the 
policy  for  the  termination  of  the  voyage,  the  insurer  has  his 
agreed  premium  without  any  rebate. 

B.  Bk.  II.,  195,  F.  364,  G.  832,  H.  653,  I.  623,  p.  612. 
Am.  427 — 429. 

764.  Calls  at  ports  which  are  necessary  for  the  preserva- 
tion of  the  ship  or  its  cargo  are  deemed  to  be  covered  by 
the  policy  unless  they  are  expressly  excluded. 

G.831, 1. 615. 

Am.  242. 

765.  The  assured  must  communicate  to  the  insurer  news 
relating  to  the  progress  of  the  vessel  insured,  and  damages 
and  losses  that  the  articles  insured  may  suffer,  by  the  first 
mail  after  he  receives  them,  and  by  telegraph  if  there  is  one, 
and  will  be  liable  for  damages  and  injuries  occasioned  by 
his  failing  to  do  so. 

B.  Bk.  II.,  206,  F.  374,  G.  822,  H.  654, 1.  626,  p.  615,  R.  1244,  Sw.  208,  221. 
Arn.  591. 

766.  If  goods  insured  on  the  account  of  the  captain  who 
commands  the  vessel  in  which  they  are  shipped  are  lost, 
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the  captain  must  satisfy  the  insurers  of  the  purchase  by 
means  of  the  vendor's  invoices,  and  of  the  shipping  and 
carrj'ing  in  the  ship,  by  a  certificate  of  the  Spanish  Consul, 
or,  where  there  is  none,  of  some  other  competent  authority 
at  the  port  of  shipment,  and  by  the  other  documents  from 
the  Custom-hquse  shewing  seaworthiness  and  clearance. 

All  persons  assured  who  sail  with  their  own  goods  are 
bound  by  the  same  obligation,  unless  otherwise  agreed. 

B.  Bk.  II.,  174,  175,  F.  344,  345, 1.  628. 

767.  If  the  policy  stipulates  for  an  increase  of  premium 
in  case  of  war  breaking  out,  and  the  amount  of  increase  is 
not  fixed,  it  will  be  regulated,  failing  an  agreement  between 
the  parties  interested,  by  experts,  appointed  in  the  way  laid 
down  by  the  Law  of  Civil  Procedure,  who  will  take  into 
consideration  the  circumstances  of  insurance  and  the  risks 
incurred. 

B.  Bk.  II.,  173,  F.  343,  G.  852,  853  diff.,  H.  661,  I.  610,  P.  604  (3). 

768.  A  free  restitution  of  the  vessel  or  its  cargo  to  the 
captain  by  the  captors  will  enure  to  the  benefit  of  the 
respective  owners  without  any  obligation  for  payment  of 
the  sums  insured  on  the  part  of  the  insurers. 

769.  Any  claim  under  the  policy  must  be  accompanied 
by  documents  in  proof : — 

(i.)  The  voyage  of  the  ship  by  the  captain's  protest  or 

certified  copy  of  the  log. 
(2.)  The  shipment  of  the  goods  insured  by  the  bill  of 

lading  and  Custom-house  clearances. 
(3.)  The  contract  of  insurance  by  the  policy. 
(4.)  The  loss  of  the  things  insured,  by  the  same  docu- 
ments as  (i),  and  the  depositions  of  crew,  if  required. 
Moreover,  the  diminution  in  value  of  the  goods  insured 
will  be  fixed  by  means  of  a  survey  by  experts. 

The  insurers  may  oppose  the  claim  and  bring  evidence 
into  Court  against  it. 
B.  Bk.  II.,  214,  215,  F.  383,  G.  886,  888, 1.  627,  R.  1245,  Sw.  268—271. 
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770.  When  the  necessary  documents  are  presented,  the 
insurer,  if  they  are  in  proper  order  and  prove  the  loss, 
must  pay  the  indemnity  to  the  assured  within  the  period 
agreed  in  the  policy,  and  if  there  is  no  such  period,  within 
ten  days  of  the  claim. 

But  if  the  insurer  repudiates  the  claim  and  resists  it  by 
law,  he  must  deposit  the  sum  claimed,  or  give  sufficient 
security  to  the  assured  according  to  the  decision  of  the 
Judge  or  Court,  as  the  case  may  be. 

B.  Bk.  II.,  215,  F.  384,  G.  897,  898  diff.,  I.  631,  R.  1246,  Sw.  268,  270. 

771.  If  the  insured  vessel  sustains  damage  from  perils  of 
the  sea,  the  insurer  will  only  pay  two-thirds  of  the  cost  of 
the  repairs,  whether  effected  or  not ;  in  the  former  case  the 
amount  of  the  expenses  will  be  proved  by  the  recognised 
legal  methods  ;  in  the  latter  by  the  valuation  of  experts. 

The  shipowner  only,  or  a  captain  authorised  by  him  can 
decide  on  not  repairing  the  vessel. 

R.  1248,  Sw.  151, 152,  250. 

^i^*  799>  940*  941*    ^^  England  the  rule  only  applies  to  wooden  vessels. 

772.  If  in  consequence  of  the  repairs  the  value  of  the 
ship  is  increased  more  than  one-third  of  the  value  stated  in 
the  policy,  the  insurer  will  pay  two-thirds  of  the  cost  of  the 
repairs,  and  deduct  therefrom  the  excess  in  value  that  has 
been  given  to  the  vessel. 

But  if  the  assured  proves  that  the  enhanced  value  of  the 
vessel  does  not  result  from  the  repairs,  either  because  the  ship 
was  new  and  the  damage  was  done  on  her  first  voyage,  or 
that  the  engines  or  apparel  and  furniture  destroyed  were 
new,  the  increase  in  value  is  not  deducted,  and  the  insured 
will  pay  the  two-thirds  of  the  repairs  in  conformity  with 
Rule  6  of  Art.  854. 

Arn.  940. 

773.  If  the  cost  of  repairs  exceed  three-fourths  of  the 
value  of  the  ship,  she  is  deemed  unfit  for  navigation,  and 
maybe  abandoned,  and  if  the  assured  does  not  make  such 
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a  declaration  (i.e.,  if  he  doesnot  give  notice  of  abandonment), 
tlie  insurers  pay  the  sum  insured  less  the  value  of  the 
damaged  ship  or  its  remains. 

G.  444, 1.  632. 
Am.  1046  diff. 

774.  When  the  matter  concerns  indemnities  arising  out 
of  General  Average  losses,  on  the  conclusion  of  the  business 
of  making  out  the  average  statement,  its  adjustment  and 
payment,  the  assured  will  hand  over  to  the  insurer  all 
accounts  and  documents  proving  the  claims  to  indemnifica- 
tion of  the  sums  corresponding  thereto.  The  insurer  will 
in  his  turn  examine  the  average  adjustment,  and  if  it  agrees 
with  the  conditions  of  the  policy,  he  must  pay  to  the 
assured  the  sums  corresponding  thereto  within  the  specified 
time,  or  if  there  is  no  specified  time,  within  eight  days.  After 
this  period  the  money  owing  begins  to  bear  interest.  If  the 
insurer  does  not  find  the  adjustment  in  accordance  with  the 
terms  of  the  policy,  he  may  dispute  it  before  a  Judge  or 
competent  Tribunal  within  the  same  term  of  eight  days, 
on  placing  the  disputed  sum  on  deposit. 

775.  The  assured  cannot  in  any  case  demand  more  than 
the  whole  sum  insured,  whether  a  vessel  is  saved,  and, 
after  putting  into  a  port  of  distress  to  repair  damages,  is 
subsequently  lost,  whether  the  sum  payable  as  General 
Average  exceed  the  sum  insured,  or  the  expense  of  several 
distinct  damages  and  repairs  in  one  voyage,  or  during  the 
time  for  which  the  insurance  is  valid,  exceed  the  sum 
insured. 

G.  844  diff.,  I.  624,  P.  603,  R.  1252,  Sw.  232. 
Arn.  985,  986  diff. 

776.  In  cases  of  Particular  Average  on  goods  insured  the 
following  rules  will  be  observed  : — 

(i.)  Everything  that  has  disappeared  in  consequence  of 
theft,  loss,  sale  on  the  voyage,  deterioration,  or  any 
other  peril  of  the  sea  covered  by  the  policy,  will  be 
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valued  at  its  price,  per  invoice,  or,  failing  that,  at  the 
value  stated  in  the  policy,  andMhe  insurer  will  pay 
the  amount. 
(2.)  In  cases  where  on  arrival  of  the  ship  in  a  safe  port 
the  goods  are  found  partially  or  completely  damaged, 
experts  will  assess  the  value  they  would  have  had  if 
they  had  arrived  in  good  condition  and  what  they 
are  worth  in  their  damaged  state.  The  difference 
between  the  values  arrived  at  by  those  means,  after 
deducting  customs  duties,  freights,  and  other  similar 
charges,  will  make  the  amount  or  sum  of  the 
damage  ;  adding  thereto  expenses  of  survey  and  any 
others  there  may  be.  If  the  whole  insured  cargo 
is  damaged,  the  loss  will  be  paid  in  full ;  but  if  the 
damage  is  confined  to  a  part,  the  assured  will 
receive  the  corresponding  portion  of  the  insurance. 
If  anticipated  profits  of  the  shipper  be  the  subject  of 
the  special  insurance  it  will  be  separately  adjusted. 

G.  879 — 881,  R.  1249,  Sw.  251—253. 
Am.  931. 

777.  When  the  amount  of  Particular  Average  on  ship  is 
fixed  by  experts,  the  assured  will  prove  his  claim  in 
accordance  with  the  provisions  of  the  final  clause  of  the 
9th  section  of  Art.  580,  and  the  insurer  will  pay  in 
conformity  with  the  provision  of  Arts.  858  and  859. 

G.  876,  R.  1248,  Sw.  250. 
Arn.  940. 

778.  The  insurer  cannot  compel  the  assured  to  sell  the 
thing  insured  for  the  purpose  of  fixing  its  value. 

G.  877,  879,  R.  1249. 

779.  If  the  valuation  of  the  things  insured  takes  place  in 

a  foreign  country,  the  laws,  practices,  and  customs  of  the 

place  where  it  is  made  must  be  observed,  without  prejudice 

to  the  provisions  of  this  Code  for  the  proof  of  facts. 

G.  839,  841- 
Arn.  9x0 — 912. 
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780.  When  the  sum  insured  is  paid  by  the  insurer,  he  is 
subrogated  to  the  assured  in  all  rights  and  actions 
pertaining  to  them  against  persons  by  whose  wilful  act  or 
default  the  loss  of  the  things  insured  has  been  caused. 

H.  284,  G.  872,  809,  Sw.  225. 

North  of  England  Ins.  Ass,  v.  Armstrongs  L.R.  5,  Q.B.  248.    Simpson  v. 
Thomson,  3  App.  Gas.  284. 

(IV.) 

0/  cases  in  which  the  Contract  of  Insurance  is  annulled, 
rescinded,  or  modified. 

781.  A  contract  of  insurance  is  null  which  is  made  : — 
(i.)   Upon  ships  or  goods  which  are  already  the  subjects 

of  a  loan  on  bottomry  for  their  full  value ; 
If  the  bottomry  loan  is  not  for  the  whole  value  of  the 
ship  or  goods,  the  insurance  may  remain  valid  on  the 
portion  outside  the  loan  on  bottomry. 

(2.)  Upon  the  lives  of  the  crew  and  passengers. 

(3.)  Upon  the  wages  of  the  crew. 

(4.)  Upon  contraband  goods  in  the  country  of  the  ship's 
flag. 

(5.)  Upon  a  vessel  habitually  used  in  a  contraband  trade, 
where  the  damage  or  loss  is  occasioned  by  such  use, 
in  which  case  the  insurer  will  recover  ^  per  cent,  of 
the  sum  insured. 

(6.)  Upon  a  vessel  which,  without  the  intervention  of 
force  majeure  does  not  go  to  sea  for  six  months 
following  the  execution  of  the  policy,  in  which  case, 
over  and  above  the  annulling  of  the  policy,  the  insurer 
will  proceed  to  take  a  share  of  ^  per  cent,  of  the  sum 
insured. 

(7.)  Upon  a  vessel  which  does  not  undertake  the  agreed 
voyage,  or  which  goes  to  a  different  place  from  that 
agreed  on,  in  which  case  also  the  insurer  will  proceed 
to  take  a  share  of  i  per  cent,  of  the  sum  insured. 
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(8.)  On  goods,  the  valuation  of  which  has  been  fradulently 
made. 

I.)  B.  Bk.  II.,  176,  F.  347,  H.  599,  600,  I.  607  (2),  P.  600  (2),  Sw.  188  (3). 
Arn.  4b,  88. 

(2.)  14  Geo.  III.,  c.  48. 

(3.)  B.  Bk.  II.,  168  diff.,  G.  784,  H.  599, 1.  607  (i),  P.  600  (i),  Sw.  188  (i). 
Arn.  42-45,  89  difr. 

(4.)  H.  599,  P.  600  (3),  R.  1236,  Sw.  188  (2),  216.  Arn.  712. 

(5.)  H.  599  P.  600  (3).  Arn.  688—697. 

(6.)  B.  Bk.  II.,  177,  F.  349,  G.  817,  818,  Sw.  272,  218,  219.  Am.  408. 

(7.)  B.  Bk.  II.,  177,  182,  F.  351,  G.  817,  I.  614,  R.  1255  (g),  1256,  Sw.  272, 
218,  219.  Arn.  367. 

(8.)  B.  Bk.  II.,  169,  188,  F.  348,  I.  428,  R.  1235  (a).  Am.  301,  302. 

782.  If  several  insurances  have  been  made  without  fraud 
on  the  same  thing,  the  first  only  will  be  eflfective,  if  it  covers 
the  whole  value.  The  subsequent  insurers  are  free  from 
liability,  and  will  receive  ^  per  cent,  of  the  sum  insured. 

If  the  first  policy  does  not  cover  the  whole  value  of  the 
thing  insured,  the  liability  for  the  residue  will  fall  on  subse- 
quent insurers,  according  to  the  date  of  the  execution  of 
the  policies. 

B.  Bk.  II.,  189,  F.  359,  G.  790—792, 900,  H.  277, 1. 426,437,  R.  1260,  Sw.  273. 

Arn.  328,  329  diff. 

See  •*  Nuevo  Primer  Barreras,''  3  R.I.D.M.  222. 

783.  The  assured  is  not  absolved  from  payment  of  the 
premiums  in  full  to  the  several  insurers  if  he  has  not  given 
the  later  ones  information  of  the  rescission  of  their  contracts 
prior  to  the  arrival  of  the  article  insured  at  its  port  of 
destination. 

H.  281  diff.,  R.  1260. 
Am.  331. 

784.  An  insurance  that  is  made  after  the  loss,  damage 
or  safe  arrival  of  the  thing  insured  at  its  port  of  destination, 
will  be  null  whenever  it  may  be  reasonably  presumed  that 
notice  of  one  or  other  of  the  events  has  reached  any  one 
of  the  contracting  parties. 

This  presumption  exists  when  the  notice  has  been 
published  in  any  place,  and  a  sufi&cient  time  has  elapsed 
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for  communication  by  post  or  telegraph  with  the  place 
where  the  insurance  is  made,  without  prejudice  to  other 
means  of  proof  that  the  parties  can  make  use  of. 

B.  Bk.  II.,  196,  F.  365,  366,  G.  789,  H.  269,  270,  597,  I.  430,  R.  1235  (b), 
Sw.  209,  211. 
Arn.  235.    Bradford  v.  Symondson,  7  Q.B.D.  456. 

785.  A  contract  of  insurance  on  good  or  bad  news  is  not 
annulled  unless  it  is  proved  that  one  of  the  contracting 
parties  knew,  at  the  time  of  making  the  contract,  the  result 
of  the  matter  hoped  for  or  feared. 

If  this  is  proved,  the  person  committing  the  fraud  will 
give  up  to  the  other  party  to  the  contract  one-fifth  part 
of    the  sum   insured,  without   prejudice   to  any   criminal 
liability  there  may  be. 
F.  367.  H.  598. 

786.  If  the  person  making  an  insurance,  with  knowledge 
of  the  total  or  partial  loss  of  things  insured,  is  acting  on 
behalf  of  another  person,  he  will  be  personally  liable  for  his 
actions  as  if  he  was  acting  on  his  own  behalf,  and  if,  on  the 
other  hand,  the  agent  is  ignorant  of  the  fraud  committed 
by  the  assured  principal,  all  liabilities  are  on  the  latter,  but 
the  agent  is  bound  to  pay  the  agreed  premium. 

The  same  rule  governs  with  regard  to  an  insurer  who 
makes  a  contract  by  means  of  a  broker  when  he  knows  that 
the  goods  are  in  safety. 

787.  If,  whilst  the  goods  are  at  risk,  the  insurer  or  the 
assured  are  pronounced  bankrupt,  both  have  a  right  to 
require  bail,  the  one  to  cover  the  liability  and  the  other  to 
ensure  the  payment  of  the  premium,  and  if  the  assignee  in 
bankruptcy  refuses  to  give  it  within  three  days  of  the 
demand  the  contract  is  rescinded. 

If  an  accident  happens  within  the  three  days  and  without 
bail  having  been  given,  there  is  no  right  to  an  indemnity  nor 
for  payment  of  the  premium. 

F.  346,  G.  903,  H.  285, 1.  433,  R.  1266. 
Arn.  106, 107. 
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788.  If,  where  a  fraudulent  contract  of  insurance  has 
been  made  by  several  insurers,  one  or  more  have  acted 
in  good  faith,  these  latter  have  a  right  to  get  the  premium 
in  full  from  those  who  have  acted  fraudulently,  the  assured 
being  free  from  all  liability.  Similar  arrangements  will 
apply  as  between  assured  persons  and  insurers  where  some 
of  them  are  the  authors  of  the  fraudulent  insurance. 


(V.) 
Of  Abandonment  of  Things  Insured. 

787.  The  assured  may  abandon  the  things  insured  to  the 
insurer,  and  demand  sums  out  of  the  insurance  money  from 
the  insurer : — 

(i.)  In  case  of  shipwreck. 

(2.)  On  condemnation  of  the  ship  by  reason  of  stranding, 
breaking  up,  or  any  other  peril  of  the  sea. 

(3.)  On  capture,  embargo,  or  detention  by  virtue  of  the 
national  or  a  foreign  government. 

(4.)  On  the  total  loss  of  the  things  insured,  understanding 
by  that  a  diminution  to  the  extent  of  three-quarters 
of  the  insured  value. 

Other  damages  are  deemed  to  be  Average  losses,  and  are 
borne  by  the  proper  people,  in  accordance  with  the 
conditions  of  the  insurance  and  the  provisions  of  the  Code. 

An  abandonment  cannot  proceed  in  either  of  the  first  two 
cases  if  the  vessel  wrecked,  stranded,  or  condemned  can  be 
got  off  and  got  afloat  and  repaired  so  as  to  continue  the 
voyage  to  its  port  of  destination,  unless  the  cost  of  repairs 
exceeds  three-quarters  of  the  value  at  which  the  vessel  is 
insured. 

B.  Bk.  II.,  199  diff..  201,  222,  F.  369,  371,  389,  G.  865,  H.  663.  664,  I.  632, 
P-  6x6,  R.  1247,  Sw.  259. 
Arn.  II,  953. 
Sec  "  Ntuvo  Primer  BarreraSt*'  3  R.I.D.M.  222. 
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790.  On  proof  of  the  restoration  of  the  ship  to  a  sea- 
worthy condition,  the  insurers  are  only  liable  for  the 
expenses  caused  by  the  stranding  and  any  other  damage 
that  the  ship  has  sustained. 

H.  664. 
Am.  972. 

791.  In  cases  of  shipwreck  and  capture  the  assured  is 
bound  to  use  all  diligence  that  the  circumstances  demand 
to  save  and  recover  the  things  that  are  lost,  without 
prejudice  to  an  abandonment  made  at  a  proper  time,  and 
the  insurer  must  repay  the  lawful  expenses  of  such  salvage, 
as  far  as  the  value  of  the  things  salved  goes,  on  which  such 
expenses  are  a  lien  in  default  of  payment. 

B.  Bk.  II.,  221,  224,  F.  381,  G.  823,  874,  H.  655,  665,  I.  629,  641,  R.  1253. 
Arn.  363,  982. 

792.  If  the  vessel  is  found  to  be  irreparable,  the  assured 
must  give  notice  to  the  insurer,  by  telegraph  if  possible,  and 
if  not,  then  by  first  post  after  receipt  of  the  news.  Those 
interested  in  the  cargo  who  are  at  the  spot,  or,  in  their 
absence,  the  captain  will  try  by  all  possible  means  to  convey 
the  cargo  to  its  port  of  destination,  in  accordance  with  the 
provisions  of  this  Code,  in  which  case,  risks  and  expenses 
of  discharge,  warehousing,  reshipping  and  transshipping, 
excess  of  freight,  and  all  other  charges  on  the  effects 
insured  up  to  the  delivering  in  the  place  mentioned  in  the 
policy,  are  all  on  account  of  the  insurer. 

B.  Bk.  II.,  223,  226,  F.  390—394,  G.  822,  865,  I.  634,  635,  P.  618,  R.  1244. 
-  1262,  Sw.  208,  258. 
Arn.  960. 

793.  Without  prejudice  to  what  is  laid  down  in  the 
preceding  Article,  the  insurer  has  a  period  of  six  months  to 
get  the  goods  to  the  destination  if  the  condemnation  takes 
place  in  European  waters  between  the  Sound  and  the 
Bosphorus,  and  of  one  year  if  it  occurs  in  a  more  distant 
place,  such  term  commencing  from  the  day  on  which  the 
assured  has  given  notice  of  the  disaster. 

B.  Bk,  II.,  206,  227,  F.  394,  I.  634,  635,  P.  618,  Sw.  258. 
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794.  If,  notwithstanding  every  effort  of  those  interested 
in  the  cargo,  and  of  the  captain  and  insurers,  to  convey  the 
goods  to  their  port  of  destination,  in  accordance  with  the 
preceding  Articles,  they  cannot  get  a  vessel  suitable  to  carry 
them  on,  the  assured  owner  may  abandon  the  said  goods. 

B.  Bk.  II.,  227,  F.  394,  I.  634,  635,  P.  618,  S.  258. 

795.  In  case  of  an  interruption  of  the  voyage  by  an 
embargo  or  forcible  detention  of  the  vessel,  the  assured  is 
bound  to  communicate  the  facts  as  soon  as  he  gets  notice  of 
them,  and  he  cannot  avail  himself  of  proceeding  to  abandon 
until  the  terms  fixed  by  Art.  793  have  expired. 

He  is,  moreover,  bound  to  give  the  insurers  whatever 
assistance  is  in  his  power  towards  raising  the  embargo,  and 
he  must  take  all  proper  steps  to  this  end  himself,  if  in 
consequence  of  the  insurers  being  in  a  distant  country  he 
cannot  act  in  unison  with  them. 

B.  Bk.  II.,  220,  221,  F.  387,  388,  H.  654,  655, 1.  629,  636,  p.  619,  Sw.  261. 
Aro.  1040. 

796.  In  an  abandonment  of  a  ship,  the  freight  of  goods 
saved  is  deemed  to  be  included,  and  when  this  is  paid  in 
advance,  it  is  considered  as  belonging  to  the  insurers, 
reserving  the  rights  of  other  creditors  in  conformity  with 
Art.  580. 

G.  872,  Sw.  265  diflf. 

797.  Notice  will  be  held  to  have  been  received  so  as  to 
allow  the  regulations  of  Art.  793  to  become  operative  as 
soon  as  it  has  been  published,  whether  by  means  of  news- 
papers or  by  commonly  accredited  report  amongst 
merchants  at  the  place  of  residence  of  the  assured,  or  by 
proof  that  he  has  received  news  of  the  disaster  by  letter 
or  telegram  from  the  captain,  consigner,  or  other 
correspondent. 

Am.  960. 

798.  The  assured,  nevertheless,  has  a  right  to  abandon 
when  in  the  case  of  ordinary  voyages  one  year,  and  in 
long  voyages  two  years  have  elapsed   without  receipt  of 

17 
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any  news  of  the  vessel.  In  such  case  he  can  claim  the 
insurance  money  from  the  insurer,  without  being  obliged 
to  prove  the  loss,  but  he  must  prove  the  absence  of  news 
with  a  certificate  from  the  Consul  or  Maritime  authority 
of  the  port  from  which  the  vessel  sailed,  and  another  from 
the  Consuls  or  Maritime  authorities  of  the  port  to  which 
the  ship  was  bound  and  to  which  she  belongs,  which  shew 
that  she  has  not  been  at  those  places  during  the  period. 

For  this  proceeding,  the  same  period  will  be  allowed  as 
laid  down  in  Art.  804,  voyages  being  considered  "  short  " 
which  are  to  the  coasts  of  Europe,  and  Asia,  and  Africa  on 
the  Mediterranean,  and  with  respect  to  America  those  to 
ports  between  the  Rivers  Plate  and  St.  Lawrence,  and  to 
the  islands  lying  between  the  coasts  of  Spain  and  the 
places  mentioned  in  this  Article. 

B.  Bk.  II.,  207,  F.  375  (1862),  G.  865,  866,  H.  667,  I.  633,  P.  617,  R.  1247, 
Sw.  260. 
Am.  745—747  diff. 

799.  In  the  case  of  time  policies,  there  is  a  legal  pre- 
sumption that  the  loss  happened  within  the  time  covered  by 
the  policy,  unless  the  insurer  can  prove  that  it  happened 
after  his  liability  had  ceased. 

B.  Bk.  II.,  208,  F.  376,  H.  674,  I.  633,  P.  617,  Sw.  267  diff. 
Arn.  745—747,  and  see  25  &  26  Vict.,  c.  63,  sec.  21  (2). 

800.  The  assured,  at  the  time  of  abandoning,  must  declare 
all  insurances  effected  on  the  things  that  are  abandoned  as 
well  as  all  bottomry  bonds  on  the  same,  and  until  he  has 
made  this  declaration,  the  time  during  which  he  ought  to 
be  paid  his  insurance  does  not  begin  to  run. 

If  he  makes  a  fraudulent  declaration,  he  will  forfeit  all 
rights  under  the  insurance,  but  will  be  liable  for  bonds 
borrowed  on  the  things  insured,  notwithstanding  their  loss. 

B.  Bk.  II.,  211,  212,  F.  379,  380,  G.  873,  H.  675, 1.  638,  p.  621,  S.  266. 

801.  If  the  vessel  is  taken  as  prize,  and  there  is  not  time 
for  the  assured  to  concert  plans  with  the  insurer  not  to 
wait  his  instructions,  he  may  on  his  own  account,  or  if  he 
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is  not  present  the  captain  may,  take  steps  to  recover  the 
things  insured,  giving  notice  to  the  insurer  as  soon  as 
possible. 

This  latter  may  adopt  an  agreement  made  by  the  assured 
or  the  captain,  or  not,  on  giving  notice  of  his  resolution 
within  24  hours  of  receiving  notice  of  the  agreement. 

If  he  adopts  it  he  must  forward  at  once  the  sum  agreed 
on  for  ransom,  and  the  further  risks  of  the  voyage  remain 
on  his  account  in  comformity  with  the  terms  of  the  policy. 
If  he  does  not  adopt  it,  he  will  pay  the  sum  insured,  losing 
all  claim  to  the  ransomed  goods,  and  if  he  does  not  state 
what  his  intention  is  within  the  prescribed  time,  he  is 
deemed  to  have  refused  the  agreement. 

B.  Bk.  II.,  221.  F.  395,  396,  I.  641,  B.  925. 
Am.  982,  983. 

802.  If  the  vessel  is  recaptured,  and  the  assured  restored 
to  the  possession  of  his  property,  all  expenses  and  losses 
caused  by  the  capture  are  considered  as  Average  losses  and 
made  good  by  the  insurer,  and  if  in  consequence  of  the 
re-capture  the  goods  insured  pass  into  the  possession  of  a 
third  party,  the  assured  may  avail  himself  of  the  right  to 
abandon. 

H.  679,  P.  625. 
Arn.  983. 

803.  When  an  abandonment  is  accepted  or  declared  to 
be  lawful,  the  property  in  the  things  abandoned,  with  all 
advantages  or  deteriorations  that  have  accrued  to  them 
subsequent  to  the  abandonment,  pass  to  the  insurer,  and 
the  fact  that  a  vessel  lawfully  abandoned  is  repaired  does 
not  exonerate  him  from  payment. 

B.  Bk.  II.,  216,  F.  385,  G.  875,  H.  678,  679,  I.  640,  p.  623. 
Arn.  973. 

804.  Abandonment  is  not  allowed  : — 

(i.)  If  the  loss  happened  before  the  voyage  commenced. 
(2.)  If  it  is  partial  or  conditional,  without  including  in  it 
all  the  things  insured. 

17 — 2 
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(3.)  If  the  intention  of  making  it  is  not  announced  to  the 
insurers  within  the  four  months  next  following  the 
day  on  which  the  assured  has  received  news  of  the 
loss,  and  if  the  abandonment  is.  not  definitely  made 
within  ten  months  similarly  reckoned  when  the 
disaster  has  happened  in  European,  and  Asiatic,  and 
African  Mediterranean  ports,  and  in  those  of 
America,  between  the  Rivers  Plate  and  St.  Lawrence, 
and  within  eighteen  months  with  respect  to  other 
places. 

(4.)  If  it  is  not  made  by  the  owner  himself,  or  some 
person  specially  authorised  by  him,  or  by  the  broker 
who  made  the  insurance. 

(i.)  B.  Bk.  II.,  200,  F.  370,  P.  622. 

(2.)  B.  Bk.  II.,  202,  F.  372,  G.  870,  H.  677,  I.  639,  P.  622,  Sw.  264. 
Arn.  954 — 956. 

(3.)  B.  Bk.  II.,  203,  F.  373,  G.  868,  H.  672,  I.  637,  638,  P.  620,  Sw.  262. 
Arn.  960. 

(4.)  Arn.  956. 

805.  In  case  of  abandonment  the  insured  must  pay  the 
sum  insured  within  the  time  specified  in  the  policy,  and  if 
no  time  is  specified  therein  within  sixty  days  after  the 
abandonment  is  accepted  or  the  declaration  mentioned  in 
Art.  803  is  made. 

B.  Bk.  II.,  213  diff.,  F.  382  diff.,  H.  680,  I.  631,  R.  1247,  12481  1265,  Sw.269. 
Arn.  1091. 

F.  W.  Raikes. 
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Naturalisation  in  Australia:  The  Case  of  Chong  Quork, 

Side  by  side  with  the  tendency  to  Federation  in  our 
Colonies  at  the  Antipodes,  there  seems  to  exist  a  spirit 
which  in  the  German  Empire  is  known  as  Particularism. 

This  spirit  has  been  remarkably  exemplified  in  a  recent 
case  arising  in  New  South  Wales,  on  the  point  of  the  extent  of 
the  Naturalisation  conferred  by  one  of  the  Australian  Colonies. 
It  is,  perhaps,  unfortunate  that  the  question  should  have 
arisen  in  regard  to  a  former  subject  of  the  Celestial  Empire, 
as  the  decision  of  the  Premier  of  New  South  Wales  may 
have  been  unconsciously  affected  by  that  dislike  to  Chinese 
immigrants,  which  is  not  confined  to  our  Colonies,  but  exists 
in  equal  vigour  in  the  United  States.  The  facts,  however, 
are  simple,  and  we  presume  that  the  decision  in  the  case  of 
Chong  Quork  must,  until  reversed,  govern  all  other  cases  of 
Naturalisation  in  Australia.  How  so  Particularist  a  decision 
as  that  Queensland  Naturalisation  Papers  are  useless  in 
New  South  Wales  can  be  reconciled  with  the  Federation 
of  the  Australasian  Colonies  into  the  self-styled  "Common- 
wealth" of  Australasia,  we  find  it  difficult  to  understand. 
ChongQuorkhad  been  naturalised  in  Queensland,  had  resided 
there  for  several  years,  had  paid  his  Queensland  poll-tax, 
and  assumed,  very  naturally  as  it  appears  to  us,  that  he  could 
remove  to  any  other  Australian,  or,  we  should  submit,  any 
other  British  Colony,  as  a  naturalised  British  subject.  But, 
on  arriving  in  Sydney  Harbour,  on  a  steamer  from  Brisbane, 
the  New  South  Wales  Customs  Authorities  refused  to  allow 
Chong  Quork  to  land,  though  his  wife,  who  was  herself  a 
British   subject,   and    his    children,   might    land,   it    was 
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admitted.  It  would  seem,  from  the  brief  account  of  his 
case  in  the  Morning  Post  for  nth  March,  1891,  that  the 
New  South  Wales  Customs  Authorities  would  have  allowed 
Chong  Quork  to  land  on  payment  of  a  fresh  amount  of 
£^100  as  the  Local  Government  Poll  Tax.  But  to  pay  this 
would  obviously  have  been  yielding  the  whole  point,  as  to 
the  extent  of  the  Naturalisation  conferred  by  the  Govern- 
ment of  the  Colony  of  Queensland. 

We  are  ourselves  unable  to  understand,  on  Constitutional 
principles,  how  one  Colony  can  be  entitled  to  refuse  validity 
to  the  Naturalisation  conferred  by  another.  If  the  Colony 
of  Queensland  was  a  Sovereign,  or  even  semi- Sovereign 
State,  we  could  understand  the  contention  of  Sir  Henry 
Parkes.  Or,  if  it  were  a  State  of  a  Union,  such  as  the 
United  States,  we  could  understand  that  there  might  be 
two  Citizenships,  and  that  the  Federal  Citizenship 
might  not  import  Citizenship  of  the  several  States  of  the 
Union.  Or,  even  if  the  Federation  of  the  "  Commonwealth 
of  Australasia  *'  were  an  accomplished  fact,  which  it  is  not, 
we  could  imagine  that  the  Federal  Constitution  might 
contain  some  such  limitations  on  Naturalisation.  At  the 
same  time  we  should  primd  facie  suppose  that  Naturalisa- 
tion by  the  Government  of  one  member  of  the  Federated 
Commonwealth  would  import  Naturalisation  throughout 
its  length  and  breadth.  In  the  present  condition  of  things, 
however,  we  fail  to  understand  what  Naturalisation  the 
Government  of  any  British  Colony,  whether  Queensland  or 
New  South  Wales,  can  confer  save  Britisli  Naturalisation, 
and  we  should  submit,  as  Chong  Quork  evidently  did 
submit,  that  such  Naturalisation,  if  valid  in  itself,  in  accord- 
ance with  the  powers  of  the  Colonial  Government 
purporting  to  confer  it,  not  only  would  be,  but  must  be, 
valid  throughout  the  United  Kingdom  and  all  the  Colonies 
and  Dependencies  thereof.  It  is  to  be  hoped,  for  the  sake 
of  the  definition  of  true  Constitutional  Principles  at  the 


QUARTERLY  NOTES.  255 

Antipodes,  that  the  case  of  Chong  Quork  may  be  brought 
before  higher  Courts  than  that  constituted  by  the  Premier 
of  New  South  Wales  sitting  in  camera. 

*  *  * 

Eant  and  the  Metaphysical  Principles  of  Jurisprudence. 

To  the  English  Student  of  Jurisprudence  and  Ethics,  a 
sound  translation  of  Kant's  Rechtslehre  should  be  so  very 
welcome  that  we  propose  to  develop  some  points  left 
untouched  in  our  remarks  on  Mr.  Hastie's  excellent 
edition  {The  Philosophy  of  Law,  by  Immanuel  Kant. 
Translated  from  the  German  by  W.  Hastie,  B.D.  Edin- 
burgh. T.  and  T.  Clark.  1887),  in  a  former  number  of  this 
Review  {Law  Magazine  and  Review^  No.  CCLXIX.,  for 
August,  1888). 

We  have  always  thought  that  as  a  scientific  exposition 
of  the  Principles  of  Jurisprudence,  Kant's  work  is 
practically  useless  to  the  modem  student.  On  the  other 
hand,  it  is  of  great  value  as  throwing,  so  to  speak,  a  side 
light  upon  the  subject,  by  its  analysis  of  Legal  conceptions 
from  an  Ethical  and  Metaphysical  standpoint.  It  is  always 
necessary  to  remember  that  the  title  which  the  author  gave 
to  his  work  was  not,  as  Mr.  Hastie  translates  it,  "  The 
Philosophy  of  Law,"  or  "  The  Fundamental  Principles  of 
Jurisprudence,"  but  Metaphysische  Anfangsgrilnde  der  Rechts- 
lehre^  i.e.,  the  ^*  Metaphysical  Principles  of  the  Science  of 
Law."  John  Austin,  in  his  Lectures,  has  expressed  great 
admiration  of  the  "  rare  sagacity  "  and  grasp  of  complex 
notions  which  Kant  displayed  in  this  work,  but  he  strongly 
deprecates  the  introduction  by  the  great  German  philoso- 
pher, into  the  subject  of  Positive.  Law,  of  such  vague  ideas 
as  that  of  the  Law  of  Nature  or  jfus  Gentium. 

The  best  instance  of  Kant's  analytical  power  is,  perhaps, 
his  remarkable  definition  of  Law,  quoted  by  Mr.  Hastie  at 
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p.  45  :  "  The  whole  (or  as  Professor  Holland  puts  it  better, 
*  The  totality/)  of  the  conditions  under  which  the  voluntary 
actions  of  any  one  person  can  be  harmonized  in  reality 
with  the  voluntary  actions  of  every  other  person,  according 
to  a  Universal  Law  of  Freedom." 

It  would  be  a  task  of  supererogation  at  the  present  time 
to  criticise  Kant's  views  on  Jurisprudence  in  any  detail, 
but  we  are  entitled  perhaps  to  say  a  word  about  his  present 
translator's  opinions  as  expressed  in  the  Preface.  We 
candidly  admit  that  with  the  general  tone  of  his  remarks-, 
as  well  as  with  many  of  his  facts,  we  are  bound  to  disagree. 
Speaking  from  the  point  of  view  of  Jurisprudence  and  not 
from  that  of  Ethics,  we  think  that  Mr.  Hastie  is  too  great 
a  Kant  enthusiast.  We  do  not  think  that  there  is  any 
such  tendency  in  this  respect  towards  a  "  return  to  Kant " 
as  he  supposes.  We  are  content  for  the  present  to  remain 
with  Austin,  notwithstanding  Mr.  Hastie's  depreciation  of 
that  author,  and  we  should  much  like  to  know  what  Mr. 
Hastie  means  by  his  astounding  allusion  to  "  The  Historical 
School  of  Hugo  and  Savigny  and  Puchta, — which  is  also 
that  of  Bentham,  Austin,  ....  Sir  Henry  Maine  and 
Herbert  Spencer,"  and  by  his  extraordinary  imputation  to 
Hobbes  of  ^^  Antinomian  Naturalism  and  Arbitrary  Politi- 
cality."  These  matters  seem  to  be  too  high  for  our  limited 
grasp  of  the  Schools  of  Jurisprudence  and  Ethics. 
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A  Handbook  of  Public  International  Law,  By  T.  J.  Lawrence, 
M.A.,  late  Deputy- Professor  of  International  Law,  Cambridge. 
Third  Edition.  Cambridge:  Deighton  and  Bell.  London: 
G.  Bell  and  Sons.     1890. 

A  new  edition  of  this  useful  little  book  is  now  before  us,  and 
we  gladly  hail  its  appearance.  The  author,  Mr.  T.  J.  Lawrence, 
is  indeed  an  old  contributor  to  this  Review,  since  a  chapter  of 
his  larger  work,  Essays  on  some  Disputed  Questions  in  Modem  Inter- 
national  Law,  that  on  The  Suez  Canal  and  International  Law, 
appeared  in  the  Law  Magazine  and  Review,  No.  CCLI.,  for 
February,  1884.  He  claims  that  the  present  volume  is  in  no 
sense  an  analysis  of  any  larger  work,  but  an  analysis  of  Public 
International  Law  as  such.  During  the  five  years  which  have 
elapsed  since  the  issue  of  the  Second  Edition,  questions 
connected  with  the  acquisition  by  Civilised  Powers  of  territory 
in  colonies,  have  acquired  an  importance  which  they  have  not 
possessed  since  the  last  remaining  districts  of  the  American 
Continent  passed  under  the  Sovereignty  of  States  recogfnised 
by  International  Law,  and  the  Author  appears  to  have  adequately 
dealt  with  them.  We  regret,  however,  that  he  has  not  relied 
more  fully  on  Halleck,  whose  book  is  very  practical,  and  less 
on  Hall,  whose  Treatise  is  one  of  pure  theory ;  perhaps  in  a 
future  edition  Mr.  Lawrence  may  see  his  way  to  improve  his 
Handbook  on  the  lines  which  have  suggested  themselves  to  us 
during  its  perusal. 


The  Nature  and  Value  of  yurisprudence.  By  Chan-Toon,  Bar- 
rister-at-Law,  of  the  Middle  Temple.  Second  (enlarged) 
Edition.     Reeves  and  Turner.     1889. 

By  far  the  most  original  thing  in  connection  with  this  work 
is  the  nationality  of  its  author.  An  epitome  of  the  views  of 
Austin,  Bentham,  and  Maine  by  a  gentleman  who  has 
apparently  left  his  home  in  China  to  win  his  spurs  at  our  own 
Bar,  is  a  distinctly  fin  de  siecle  idea.      For  the  rest,  we  cannot 
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discover  anything  of  noteworthy  originality  or  value  in  the 
book.  It  would,  perhaps,  be  unfair  to  take  exception  to  the 
author's  English  and  grammatical  style,  but  as  to  his  matter 
we  cannot  help  remarking  that  he  has  scarcely  done  justice  to 
the  somewhat  ambitious  title  of  his  book.  The  work  is 
really  not  a  criticism,  but  merely  an  analysis  of  certain  well- 
known  works  on  the  subject  of  Jurisprudence.  Indeed,  Mr. 
Chan-Toon  himself,  in  his  preface,  modestly  confesses  that  he 
is  **  indebted  to  several  eminent  writers  for  the  theories 
contained  in  these  Essays." 


The  Law  of  Building  attd  Engituering  Contracts^  and  of  the  Duties 
and  Liabilities  of  Engineers,  Architects,  Surveyors,  and  Valuers,  with 
an  Appendix  of  Precedents  and  an  Appendix  of  Unreported 
Cases.  By  Alfred  A.  Hudson,  of  the  Inner  Temple, 
Barrister-at-Law.  Waterlow  and  Sons,  Limited,  and  Stevens 
and  Haynes.     1891. 

Law  books  are  of  many  classes,  none  of  them  written  from 
pure  love  of  literature ;  almost  all  of  them  written  with  the 
ulterior  aim  of  securing  practice  or  position  in  the  profession  of 
their  authors. 

Yet,  though  the  object  mainly  in  the  view  of  the  writer  of  a 
law  book  is  well  nigh  invariably  purely  material,  law  books 
have  been  written  with  a  logical  method  and  a  lucidity  of  style 
that,  did  their  subject  admit  it,  would  have  entitled  them  to  be 
classed  high  in  the  ranks  of  literature,  and  Fcam  on  Contingent 
Remainders  and  the  first  edition  of  Benjamin  on  Sales  are 
examples  strongly  in  point.  At  the  other  extremity  of  the 
scale  of  legal  text-books  is  that  wretched  perversion  both  of 
law  and  literature,  the  annotated  Act  of  Parliament  which  aims, 
by  means  of  reprinting  a  statute  in  very  large  type,  interspersed 
with  the  meagrest  and  often  the  most  foolish  of  notes,  all  bound 
in  the  gaudiest  of  bindings,  to  introduce  its  compiler,  perhaps 
as  ignorant  as  he  may  be  juvenile,  to  what  he  is  pleased  to  call 
*•  business.** 

Between  these  poles  is  to  be  found  the  vast  majority  of  text- 
books. Coke  upon  Littleton,  Williams*s  Saunders,  Bullen  and  Leake's 
Precedents,  are  the  princes  in  this  class ;  but  there  are  an  infinity 
of  others,  precious  in  the  sight  of  the  practitioner,  though 
altogether  wanting  in   the  graces  of  literary  finish.     In   this 
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comprehensive  class,  Mr.  Hudson's  laborious,  accurate,  and 
useful  work  will  find  a  not  unhonoured  place.  His  book  on 
Building  Contracts  will,  we  venture  to  think,  raise  the  standard 
of  treatises  on  his  subject  in  no  small  degree,  for  he  has  explored 
the  ancient  ways  of  the  learning  on  building  contracts,  and  has 
besides  opened  up  stores  of  information  which,  till  the  publica- 
tion  of  his  book,  have  been  most  rarely  resorted  to,  even  if 
known,  in  a  manner  that  may  leave  much  to  be  desired  in  the 
way  of  mere  arrangement  and  condensation,  but  nothing  so  far 
as  regards  full,  exhaustive,  and  accurate  treatment  of  the  material 
which  diligence  and  research  could  place  at  his  disposal. 

A  feature  of  Mr.  Hudson's  book  is  his  frequent  reference  to 
Foreign  and  Colonial  decisions.  For  this  he  deems  it  necessary 
to  apologise;  but,  in  our  opinion,  very  unnecessarily.  The 
more  means  of  information  that  are  afforded  on  a  subject,  the 
greater  the  probabilities  of  a  fruitful  issue  to  enquiries  about  it. 
No  sensible  and  practical  man  will  grudge  a  single  citation 
which  Mr.  Hudson  has  seen  fit  to  make,  numerous  and 
copious  though  those  citations  undoubtedly  are.  To  the 
practitioner,  and  from  the  form  of  Mr.  Hudson's  book, 
we  should  judge  that  it  was  with  regard  to  the  wants 
and  the  weaknesses  of  the  practitioner  the  book  was 
compiled,  nothing  is  more  acceptable  in  the  way  of 
a  text-book  than  a  work  that  absolutely  exhausts  the 
authorities.  They  may  not  need  to  be  all  cited  in  argument, 
but  it  most  commonly  happens,  as  those  with  practical  expe- 
rience know  well,  that  some  unregarded  case  in  the  obscure 
places  of  a  note  may  afford  the  clue  to  a  discrimination  of  the 
authorities,  and  save  some  client  from  the  pressure  of  a 
principle,  apparently  universal  and  fatal  to  the  position  which 
the  exigencies  of  his  particular  case  compel  him  to  sustain. 
Every  practical  man,  therefore,  will  heartily  thank  Mr.  Hudson 
for  his  courage  in  preferring  to  sacrifice  the  superficial 
symmetry  of  his  book  to  its  working  efficiency. 

Mr.  Hudson  again  seems  greatly  troubled  as  to  whether 
American  cases  are  authorities  or  not.  He  cites  a  passage 
from  Lord  Halsbury  denouncing  the  growing  practice  of 
"  quoting  American  decisions  as  authorities  in  the  same 
way  as  if  they  were  decisions  in  our  courts."  Whether 
such  a  practice  exists  or  not  is  to  us  unknown.  We 
must  assume  that  it  does,  since  a  Judge  so  conspicuous 
for    the    absence    of    rhetorical    colouring    in     his     Judicial 
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Utterances  makes  the  averment.  That  being  so,  it  can  only 
excite  our  surprise  that  there  is  a  growing  class  of  lawyers 
who  can  believe,  for  this  is  what  it  comes  to,  that  English 
courts  are  perforce  concluded  by  American  decisions.  The 
wonder  is  that  so  eccentric  a  class  has  any  cases  to  argue.  In 
another  sense,  however,  American  decisions  must  be  regarded 
as  authorities  of  the  greatest  weight,  in  the  sense  that  a  state- 
ment in  Sugden  on  Powers,  or  Watson  on  Sheriffs,  is  an  authority 
not  easily  countervailed  or  evaded;  though,  till  the  Lord 
Chancellor's  pronouncement,  it  is  doubtful  whether  it  ever 
occurred  to  any  one  that  these  "  authorities  "  were  ever  quoted 
as  by  their  citation  **  overruling"  any  case  whatever.  The 
distinction  we  wish  to  call  attention  to  may  be  thus  brought  out : 
a  considered  judgment  of  Lord  Cairns,  with  Lord  Cairns's 
name  suppressed,  and  that  of  any  well-known  legal  name, 
signifying  the  reverse  of  authority,  substituted,  would  beyond 
a  doubt  yet  be  a  most  formidable  authority  from  the 
strength  and  cogency  of  the  reasoning  alone,  quite  apart  from 
the  prestige  which  the  name  of  its  real  author  would  affix  to  it. 
So  with  American  decisions,  surrendering  altogether  any  claim 
to  awe  by  prestige,  they  yet  may  sway  one  whose  opinion  is 
open,  as  a  Judge's  should  ever  be  till  the  last  moment  of  the 
argument,  by  the  combination  of  natural  acuteness,  experience, 
learning,  and  sense  of  responsibility  brought  to  play  in 
the  exceptionally  momentous  matter  of  giving  a  solemn  Judicial 
decision.  A  good  instance  of  the  weight  attaching  to  American 
decisions  is  seen  in  the  stress  laid  on  the  judgment  of 
Shaw,  C.J.  of  Massachusetts,  delivered  in  FarweUv.  Boston  and 
Worcester  Railroad  Corporation,  which  may  almost  be  said  to  have 
formed  the  basis  of  the  judgment  of  the  House  of  Lords  in 
Bartonshill  Colliery  Co.  v.  Reid,  not  because  it  was  the  decision 
of  the  chief  court  in  Massachusetts,  but  because  it  was  an 
admirable  and  conclusive  legal  argument,  based  on  an  apprecia- 
tion of  legal  wants,  and  manifesting  a  masterly  grasp  of  legal 
principles.  What  was  precisely  in  Lord  Hstlsbury's  mind, 
when  he  made  the  pronouncement  just  quoted,  we  know  not. 
As  we  have  said,  we  have  never  heard  of  an  attempt,  by  the 
mere  citing  of  an  American  decision,  to  overrule  an  English 
decided  case.  An  American  case,  however,  may  very  frequently 
be  cited  before  a  court  of  jurisdiction  competent  to  overrule 
some  English  case,  not  as  authority,  per  se,  but  as  an  important 
step  in  the  argument  for  overruling,  as  tending  to  shew  that  the 
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case  questioned  does  not  harmonise  with  general  principles  of 
law,  or  more  frequently,  perhaps,  with  the  universal  practice  of 
the  Law  Merchant.  Is  it,  then,  Lord  Halsbiury's  opinion  that 
American  cases  are  not  admissible  for  this  purpose  ?  If  so, 
here  is  an  absurdity.  Rarely  is  a  mercantile  case  heard  out 
without  some  reference  to  the  writings  of  Kent  or  of  Story. 
These  are  admissible.  But  their  more  deliberate  and 
responsible  utterances  in  their  Judgments  are  to  be  tabooed. 
If  Lord  Halsbury  meant  this,  some  even  higher  authority  is 
necessary  to  sustain  the  position.  If  he  meant  less,  the  dictum 
is  scarcely  more  than  a  verbal  quibble. 

We  take  exception,  however,  to  a  want  of  discrimination  in 
Mr.  Hudson's  citation  of  American  cases.  He  will  cite  the 
decision  of  some  court  of  a  far- west  State  with  as  much  faith  as 
if  it  were  a  decision  of  the  Supreme  Court  of  the  United  States 
— a  Tribunal  whose  judgments  embody  as  much  of  legal  learning 
and  legal  reasoning  as  the  most  approved  Judgments  of  the 
Privy  Council,  or  even  of  the  House  of  Lords.  At  least, 
the  remark  might  be  adventured  that  the  one  decision  is 
that  of  a  State  court,  while  the  other  is  that  of  the  great 
Judicial  body  which  is  a  source  of  such  unfeigned  and  deserving 
pride  to  every  American. 

Mr.  Hudson  has  adopted  what  we  think  a  very  bad  practice, 
viz.,  making  suggestions  for  legislation  in  his  book.  For 
instance,  he  wants  to  see  a  Builders*  Court  established.  In  this 
practice  he  is  following  a  precedent  set,  we  believe,  in  the  last 
edition  of  Chitty  on  Contracts.  The  obvious  objection  to  it  is 
that  a  legal  text  writer  is,  so  far  as  he  is  concerned  with  a 
concrete  subject,  not  a  writer  on  practical  legislation.  If,  then, 
he  occupies  his  space  with  canvassing  legislative  reforms,  he 
takes  an  unfair  advantage  of  his  purchasers,  who  presumably 
pay  for  law,  not  for  speculations  on  legislation  ;  his  researches  in 
law  may  be  accurate,  but  his  conclusions  in  philosophy  are  not 
unlikely  to  be  ludicrous.  If,  again,  he  merely  states  his 
opinions  without  reasoning  them  out,  he  is  using  the  presump- 
tion raised  by  his  authority  as  a  text  writer  on  a  subject  outside 
his  scope,  and  speaking  as  a  doctor  where  he  is  probably  not 
even  a  learner.  Where  no  reasons  are  given,  the  fact  that  law 
is  as  it  is  raises  at  least  as  great  a  presumption  that  it  is  as  it 
should  be  as  the  text  writer's  mere  ex  cathedrd  expression  of 
opinion  raises  the  presumption  that  it  should  be  changed.  How 
law  has  developed  itself  is  one  thing ;  how  it  should  be  trained 
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to  develop  itself  is  another,  and  only  distantly  of  kin  to  the 
former. 

As  to  Mr.  Hudson's  proposal  of  a  "  Building  Court,"  we 
consider  it  wholly  uncalled  for,  and  if  called  for,  pernicious.  A 
late  member  of  the  Judicial  bench  was  sometimes  termed  by  his 
admirers — very  injudicious  ones—**  Society's  Judge,"  possibly 
because  he  was  supposed  to  preside  with  special  zest  in  the 
trial  of  the  causes  of  titled  litigants.  We  have  heard  sugges- 
tions, when  scandals  about  card  sharping  or  horse  racing  have 
had  to  be  investigated,  of  the  advisibility  of  selecting  a  Judge 
to  try  them,  as  the  phrase  goes,  "with  a  knowledge  of  the 
world,"  which,  being  translated,  means  a  graduate  of  the 
Jockey  Club ;  but  to  have  a  Builders*  Judge  would,  in  our 
opinion,  be  almost  as  lowering  to  the  dignity  of  the  Bench, 
and  almost  as  injurious  to  the  credit  of  English  legal  adminis- 
tration, as  to  set  apart  a  Judge  for  Society  cases,  or  to  assign 
one  as  official  referee  for  the  Jockey  Club. 

A  distinct  merit  of  Mr.  Hudson's  book  is  his  S3rstem  of 
paragraphing.  Each  chapter  is  divided  and  sub-divided  under 
various  headings,  and  sections  and  sub-sections.  This  renders 
reference  easier,  though,  were  the  book  written  in  view  of 
continuous  perusal,  the  breaks  of  the  text  would  be  now  and 
again  very  irritating.  The  attempt  to  codify  is  well 
conceived  and  often  well  executed,  but  the  subject  is  hardly  one 
suited  to  that  method  of  treatment,  and  a  hyper-critical  critic 
could  undoubtedly  point  to  instances  where  the  method  adopted 
has  not  been  satisfactorily  worked  out.  The  general  scheme  of 
the  book  betokens  a  study  of  the  method  adopted  by  Mr.  Odgers 
on  Libel.  But  that  excellent  text-book  deals  with  a  much  less 
complex  subject  than  that  which  Mr.  Hudson  has  made  his 
own.  The  law  of  Libel  stands  out  in  clear  outline, 
distinct  from  other  cognate  branches  of  Law.  The  law  of 
Building  Contracts  is  implicated  inextricably  with  the  general 
law  of  Contracts  and  with  half-a-dozen  well-recognised  heads 
of  Law  besides.  The  difficulties  which  Mr.  Hudson  has  to  deal 
with  are  thus  very  greatly  in  excess  of  those  in  Mr.  Odgers's 
way.  To  compare  the  two  books,  so  unlike  in  their  subjects,  so 
alike  in  the  method  applied  to  those  subjects,  would  be 
impossible  ;  yet  we  venture  to  say  that  Mr.  Hudson's  book  will 
take  as  clear  and  deserved  a  pre-eminence  in  the  bibliography 
of  Building  Contracts  as  Mr.  Odgers's  has  done  in  that  of 
Libel  and  Slander. 
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If  we  were  constrained  to  make  a  selection  from  Mr.  Hudson's 
chapters  we  should  select  Chapter  III.,  on  Quantities,  Surveyors, 
and  Bills  of  Quantities,  and  Chapter  XIIL,  on  Arbitration  and 
Award,  as  containing  the  most  new  matter  and  deserving  best 
an  attentive  study.  Chapter  II.,  on  Engineers  and  Architects, 
also  specially  deserves  note,  though  here  the  ground  has,  to 
some  extent  at  least,  been  pre-occupied  by  Messrs.  Macassey  and 
Strahan's  treatise.  In  this  chapter  a  point  of  great  importance 
is  mooted.  At  p.  28  we  read  as  follows : — **  No  licence  {i.e.,  to 
practice)  is  necessary,  unless  an  architect  wishes  to  value 
property,  in  which  case  it  would  seem  he  cannot  recover  his 
charges  without  being  duly  licensed  under  46  Geo.  III.,  c.  43, 
ss.  4 — 7,  which  appears  to  have  been  overlooked  by  his 
profession."  The  practical  conclusion  from  this  is  pointed  out 
on  the  next  page,  where  the  valuer  is  informed  that  he  must, 
"  under  penalty,  write  out  his  appraisement  or  valuation  upon 
stamped  paper  within  14  days  of  making  it,  and,  unless  he  does 
so,  the  employer  is,  under  penalty,  forbidden  to  pay  him  ; 
33  and  34  Vict.,  c.  97,  s.  38."  So  far  as  we  know,  this  has 
never  been  the'  practice  of  architects.  Now  that  attention  is 
called  to  the  matter,  default  will  have  serious  consequence, 
though  the  increased  impost  that  conformity  requires  will  not, 
we  are  confident,  be  acquiesced  in  by  the  persons  concerned 
without  a  certain  amount  of  restiveness.  Mr.  Hudson  may 
therefore  expect  to  find  the  battle  raging  round  this  portion  of 
his  work.  Very  probably  a  legal  decision  will  be  required  to  set 
the  point  at  rest;  if  so,  we  may  express  our  hope  that  Mr.Hudson's 
ingenuity  in  raising  the  point  may  be  rewarded  by  substantial 
profit  in  arguing  it. 

Mr.  Hudson's  book  is  not  a  mere  summary  of  cases  indis- 
criminately jumbled  together  without  any  indication  of 
individual  preferences  or  opinion.  We  have  expressed  a  wish 
that  in  his  citation  of  American  authorities  he  had  now  and 
again  discriminated,  and  pointed  out  the  greater  or  less  amount 
of  confidence  that  could  be  extended  to  them.  And  this  the 
more  so  because  he  does  the  very  thing  we  ask  with  the  English 
cases  he  cites.  A  good  specimen  of  his  method  may  be  seen  at 
p.  62,  where  he  controverts  the  reasoning  in  Cann  v.  Wilson. 
The  invocation  of  Heaven  v.  Pender  in  a  judgment  charging 
property  valuers  for  default  of  duty  to  mortgagees  for  whom 
they  did  not  value  has  a  startling  effect  at  first,  though  in  time 
one  accustoms  oneself  to  such  things,  like  the  practitioners  in  a 
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distant  County  Court,  who  became  used  to  have  their  actions 
on  warranty  dismissed  with  an  astute  reference  to  Petk  7.  Deny. 
But  it  is  well  that  peculiarities  of  reasoning,  even  when  they 
are  Judicial,  should  be  brought  up  for  independent  con- 
sideration. 

The  Appendix  is  of  great  bulk  and  is  rich  in  precedents,  some, 
at  least,  admirably  drawn.  The  War  Department  lump  sum 
Contract  has  struck  us  as  being  specially  well  drawn.  The 
reports  of  cases  in  the  Appendix  are  also  of  great  value,  but  in 
many  instances  they  might  have  been  considerably  compressed 
with  much  advantage.  The  discursive  remarks  of  divers 
learned  counsel,  for  example,  might  with  advantage  have  been 
entirely  omitted.  The  accuracy  of  the  citations  of  cases  is  for  a 
new  book  quite  exceptional,  and  Mr.  Hudson  is  to  be  con- 
gratulated on  the  care,  accuracy,  and  eflSciency  of  his 
coUabarateurs,  to  whom  we  presume  this  part  of  the  work  was 
entrusted,  and,  if  so,  certainly  without  any  of  those  after  regrets 
that  worry  some  authors  with  visions  of  misplaced  cases  and 
misapplied  references.    The  Index  is  more  than,  usually  full. 

On  the  whole,  we  congratulate  Mr.  Hudson  most  heartily  on 
his  book.  The  labour  and  pains  bestowed  must  have  been  both 
immense  and  protracted,  but  in  our  opinion  the  result  amply 
repays  the  expenditure  of  this  labour,  though  much  greater 
than  ordinary.  Mr.  Hudson  has  written  a  book,  which,  taken 
all  in  all,  is  by  far  the  best  that  we  have  on  his  complex  and 
tangled  subject ;  and  he  has  brought  together  for  its  elucidation 
a  mass  of  authority  and  illustration  unequalled  by  any  of  his 
predecessors,  while  the  sum  total  of  his  labour  is  a  Treatise  so 
minute  in  detail,  yet  so  comprehensive  in  grasp,  that  for  a 
practitioner  to  have  failed  to  consult  it  henceforth  will  argue 
signal  infelicity,  or  as  signal  self-confidence. 
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I.— THE   ROYAL  PREROGATIVE: 
ELIZABETH    AND    THE    STUARTS. 

npHE  study,  legal  and  historical,  of  the  Prerogative 
"*"  enjoyed  by  the  Crown  during  this  period  is  worthy  of 
careful  attention.  The  causes  may  be  traced,  which,  as  a 
rule,  led  the  holders  of  the  Sovereign  oflBce  to  abuse  their 
Prerogative,  for  the  history  of  the  period  shews  the  Pre- 
rogative to  have  been  more  honoured  by  the  Crown  in  its 
breach  than  in  its  observance.  But,  before  anticipating,  a 
Constitutional  definition  of  the  Prerogative  vested  in  the 
Throne  is  necessary.  It  is  futile  to  seek  for  a  satisfactory 
and  impartial  definition  in  decisions  of  the  Law  Courts,  or 
in  statements  of  oflScers  of  the  Crown.  Reliable  informa- 
tion can  only  be  obtained  in  the  works  of  such  lawyers  as 
Fortescue  and  Blackstone.  The  reason  is  obvious.  All 
were  more  or  less  deeply  engrossed  in  the  long,  doubtful 
strife,  so  incessantly  maintained  by  the  Crown  with  the 
representatives  of  the  nation.  Each  side  had  its  partisans, 
although  secession  from  one  to  the  other  was  not  un- 
common in  those  days  with  men  in  whom  ambition  for 
office  or  distinction  was  strong.  Honesty  of  purpose  was, 
however,  by  no  means  wholly  absent  in  some  of  the 
important  defections,  which  occasionally  occurred.  But 
where  the  power  of  faction  was  so  strong,  impartiality 
could  not  reasonably  be  expected. 

Superiority  is  the  essence  of  Kingship.     The  status  of 
King  would  be  impossible  without  the  presumption  in  his 
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favour  of  the  obedience  of  the  whole  of  the  members  of  the 
body  politic.  No  community  can  exist  unless  supreme 
power  be  vested  in  some  authority  to  whom,  as  representing 
the  State,  all  must  be  amenable.  Subjection  to  the  King 
is  of  first  necessity.  "  Yet,  I  will  use  the  functions  of  a 
King,"  says  the  poet  Talfourd,  "  and  claim  obedience." 
The  call  for  obedience  must  be  met  with  the  offer  of 
protection;  and  so  these  are  reciprocal.  The  Sovereign 
ensures  his  title  to  the  fealty  of  his  subjects  in  the  faithful 
discharge  of  this  his  highest  duty  of  protection,  by  the 
obligation  to  govern  according  to  law. 

The  exercise  of  exclusive  kingly  rights  was  early 
attendant  upon  the  growth  of  our  Saxon  constitution. 
The  King  was  the  representative  of  the  nation  in  the 
transaction  of  its  affairs — preserving  peace  or  leading  his 
people  in  war.  Supremacy  was  allowed  to  him  in  making 
and  administering  the  law,  and  in  the  pase  of  national 
defence.  This  supremacy  is  the  source  of  the  Prerogative 
of  the  Crown,  by  which  is  meant  its  exclusive  privileges. 
Without  tracing  the  manner  in  which  the  Crown  gradually 
acquired  all  its  exclusive  privileges,  it  is  sufficient  to  describe 
the  Royal  Prerogative  as  legally  enjoyed  under  the  Tudor 
dynasty  before  taking  a  scrutiny  of  its  exercise  by  Elizabeth 
and  the  Stuarts. 

In  the  Tudor  period,  as  now,  the  Crown  possessed  the 
supreme,  executive  authority  of  the  realm,  and  although 
co-ordinate  with  Parliament  in  legislation,  yet  with  the 
Prerogative  of  Veto  on  its  laws.  This  Veto,  in  conjunction 
with  the  allied  claims  of  Dispensation  and  Suspension, 
imported  great  power  to  the  King.  From  his  political 
supremacy,  the  King  derives  his  attribute  of  sovereignty, 
and  his  right  to  the  allegiance  of  his  subjects.  In  close 
connection  with  this,  there  is  the  privilege  of  the  Crown  to 
issue  Proclamations  and  Orders  in  Council  for  the  due 
enforcement  of  existing  laws.     Nevertheless,  the  Preroga- 
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tive  in  matters  of  legislation  is  alterable  by  Parliament, 
either  in  limitation  or  extension,  and  it  is  always  open  to 
Judicial  construction.  But  the  King  (during  the  Tudor 
period)  can  summon  his  people  to  Parliament  when  he 
chooses,  and  dismiss  them  when  he  pleases.  Politically, 
also,  the  King  represents  his  people  in  the  sight  of  foreign 
nations,  and  in  this  capacity  it  is  his  Prerogative  to 
represent  them  by  his  Ambassadors  in  the  Courts  of 
firiendly  States ;  to  enter  into  treaties  ;  to  declare  war  and 
make  peace ;  with  attendant  rights,  in  times  of  peace,  of 
making  out  letters  of  safe  conduct,  as  in  times  of  war,  of 
granting  letters  of  marque  and  reprisal. 

The  person  of  the  Sovereign  is  pre-eminent.  This  the 
celebrated  Pym  admitted  in  times  of  heated  controversy, 
while  he  repudiated  the  sovereignty  or  unlimited  character 
of  the  monarch's  power.  In  person,  too,  the  King  is 
regarded  as  a  corporation,  and,  as  a  corporation,  he  enjoys 
in  the  possession  of  his  high  office  the  reputation  of 
immortality.  The  King  never  dies.  The  Crown  passes 
on  CO  instantc  with  the  demise  of  each  holder  to 
the  successor.  Probably  this  sense  of  the  immortality 
of  the  Sovereign  qui  King  moved  ingenious  states- 
men to  suggest  the  inestimable  quality  of  majesty 
expressed  in  the  brocard — "  The  King  can  do  no  wrong." 
Should  any  particular  King  trespass,  his  subjects  accept 
the  doctrine  of  his  irresponsibility,  but  visit  with  their 
displeasure  his  responsible  Ministers.  No  prescription 
bars  the  claim  of  the  Crown. 

This  is  of  ancient  acceptation  in  Scotland  as  well  as  in 
England.  Further,  the  person  of  the  King  is  sacred  from 
arrest,  and  his  palaces  are  free  from  intrusion.  Of  this 
again,  Scottish  lawyers  for  long  had  practical  acquaintance 
in  the  hopeless  recovery  of  debts  from  gentlemen  who 
were  so  fortunate  as  to  secure  a  home  within  Royal 
precincts,  as,  for  example,  within  those  of  Holyrood. 

18—2 
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All  honour  and  oflBce  centre  in  the  King.  His  Majesty 
takes  precedence  of  all  his  subjects,  and  to  him  in  virtue  of 
his  Crown  is  entrusted  the  bestowal  of  rank  and  of  office 
upon  meritorious  and  faithful  subjects.  It  is  to  this  same 
aspect  of  his  personal  character  and  dignity  that  so  much 
of  the  devotion  paid  to  the  Throne  is  due.  How  many  owe, 
and  that  honourably,  their  elevation  in  rank  to  the  favour 
of  the  Sovereign  !  How  many  does  the  Sovereign  maintain 
in  his  service  at  home  and  abroad,  representing  him  in 
foreign  Courts,  fighting  his  battles  on  land  or  sea,  or 
assisting  him  in  all  the  functions  of  Government !  Thus  is 
the  Crown  built  up  and  strengthened. 

And  now  let  us  consider  the  judicial  and  military  functions 
of  the  King.  These  privileges  are  very  ancient  and  of  so 
long  standing  that,  in  the  curious  language  of  Blackstone, 
"time,  whereof  the  memory  of  man  runneth  not  to  the 
contrary,"  is  witness.  The  Israelites  desired  a  King  to  be 
over  them,  to  judge  them,  and  to  go  out  before  them  and 
fight  their  battles.  No  proposition  of  the  privileges  of  a 
King  under  the  times  of  which  we  treat  could  be  stated 
better  or  more  simply  than  that  of  Scriptural  authority. 
The  Sovereign  is  the  source  of  justice.  He  is  the  supreme 
magistrate.  To  him  the  subject  looks  with  peculiar  claim 
for  the  maintenance  of  that  law  which 

*'  Was  designed  to  keep  the  State  in  peace  ; 

A  constant  fort 
To  which  the  weak  and  injured  might  resort.*' 

So  the  King  originally  sat,  and  long  continued  to  sit,  in 
Council  as  supreme  Judge.  With  the  increase  of  the  State, 
and  for  the  better  administration  of  justice,  the  King 
erected  Courts  and  delegated  his  Judicial  powers  to  Judges 
of  his  appointment,  and  committed  the  conservation  of 
order  to  Justices  of  the  Peace  and  of  Assize.  But  in  the 
minds  of  his  subjects  the  Sovereign  is  ever  present  in  all  his 
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Courts.  The  Royal  name  runs,  as  it  still  runs,  in  all  legal 
writs.  The  King,  in  the  name  of  the  realm,  prosecutes 
offenders  against  the  Criminal  Law,  and  inherent  in  the 
power  of  prosecution  is  his  privilege  of  pardon. 

In  order  to  cope  with  foreign  foes,  England  early  com- 
mitted into  the  hands  of  the  King  the  power  of  raising  and 
commanding  the  army,  and  later  the  navy  for  guarding  her 
shores  from  enemies,  as  well  as  for  the  protection  of  her 
commerce.  The  Prerogative  of  requiring  a  national 
Conscription  is  extremely  old.*  It  is  co-eval  with  the 
trinoda  necessitas  of  Saxon  times.  In  furtherance  of  it,  the 
King  is  at  liberty  to  make  proclamations,  by  which  in  war 
he  may  put  an  embargo  on  foreign  shipping,  interdict  the 
export  of  arms  and  ammunition,  and  forbid  the  exit  of 
subjects  from  the  kingdom. 

The  supremacy  of  the  King  in  Ecclesiastical  affairs  was 
not  originally  inherent  in  the  English  monarchy,  but  was 
rather  the  growth  of  a  deft  policy  of  Kingcraft  concurrent 
with  the  persistent  English  dislike  of  the  Papal  influence, 
and  rested  upon  the  attitude  which  the  clergy,  supported 
by  the  people  since  the  time  of  John,  had  taken  up  against 
the  encroachment  of  the  Papal  sway.  Naturally,  power 
so  merging  in  the  Crown  tended  to  increase  its  influence. 
Notably  so  did  it  increase  under  Henry  the  Eighth,  recog- 
nised by  Statute  as  "  Supreme  Head  of  the  Church  "  in  his 
own  dominions,  and  whose  Bishops  depended  for  their 
appointment  on  his  cong6  d'elire,  signified  to  the  electing 
chapter. 

The  review  of  the  Royal  Prerogative  as  existing  prior  to 
the  accession  of  Queen  Elizabeth  may  close  with  a  notice 

[  •  The  obligations  of  the  Fyrd,  the  armed  Folk-moot  of  the  shire  growing  into 
that  of  the  nation,  territorial  and  defensive  in  its  character,  do  not  seem  to 
answer  to  the  Conscription  of  modern  Continental  States.  And  the  powers  of 
the  King,  in  the  matter  of  the  Fyrd,  appear  to  have  resulted  simply  from  his 
original  position  as  the  Htrttoga,  or  War-Band  Chiet — Ed.] 
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of  the  fiscal  rights  of  the  Crown.  These  are  manifestly 
implied  in  the  nation's  assent  to  a  Prerogative  which  could 
not  be  worthily  maintained  without  the  contribution  of  the 
ways  and  means.  So  long  as  Monarchy  has  kept  within 
Constitutional  bounds,  support  has  in  the  main  been 
ungrudgingly  supplied.  Although  the  Prerogative  of 
taxation,  if  such  ever  existed,  was  taken  away  by  Magna 
Charta,  and,  generally  speaking,  funds  came  into  the  Royal 
Treasury  through  the  lawful  resolution  of  the  Lords  and 
Commons,  it  is  not  clear  that  the  Crown  had  abandoned, 
prior  to  Elizabeth,  the  power  of  replenishing  the  coffers  by 
other  means,  such  as  granting  charters  of  incorporation  to 
boroughs,  writs  of  feudal  investiture,  issuing  letters  patent 
for  monopolies,  and  other  licenses  in  return  for  money, 
irrespective  of  accidental  windfalls  by  escheats  for  attainder 
or  through  failure  of  heirs  of  persons  deceased. 

From  the  Constitutional  standpoint,  the  description  of 
the  Royal  Prerogative,  as  now  given,  appears  fair  and 
accurate.  But  we  enter  more  thoroughly  into  the  spirit  of 
the  Monarchy  during  this  period,  if  we  keep  in  view  that 
Absolutism  was  ever  in  the  ascendant  with  the  Tudors, 
meeting  with  tolerable  acquiescence  from  the  people. 
That  Absolutism  was  still  more  marked  by  the  doctrine  of 
Divine  Right,  which  it  was  the  special  mission  of  the  Stuart 
dynasty  to  promulgate. 

Now,  let  us  see,  with  the  aid  of  our  legal  statement,  in 
what  manner  the  Prerogative  of  the  Crown  was  exercised, 
for  good  or  ill,  by  the  last  of  the  Tudors  and  by  the 
successive  representatives  of  the  House  of  Stuart. 

Queen  Elizabeth  came  to  the  throne  well  instructed  in 
the  duties  of  a  sovereign,  and  no  less  well  informed  of 
her  privileges.  While  her  duties  were  conscientiously 
discharged,  with  keenness  she  held  to  her  rights,  impreg- 
nated as  she  was  in  regard  to  these  with  the  arbitrary 
views  inherited  from  her  Tudor  descent.     She  was  mascu- 
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line  in  her  strength  of  will  and  vigour  of  judgment.  She 
ascended  the  throne  at  a  time  when,  Hazlitt  tells  us,  "  the 
genius  of  Great  Britain  never  shone  out  fuller  or  brighter, 
or  looked  more  like  itself."  From  the  outset  of  her  reign, 
she  was  feared  and  beloved ;  and  it  is  unquestionable  that 
she  was  sincere,  however  extreme  some  of  her  views  might 
be,  in  her  efforts  to  govern  according  to  law. 

The  maintenance  of  religion,  as  with  her  father,  was  an 
all-pervading  passion  with  the  Queen.  This  ardent  love  of 
the  Church  permeated  her  exercise  of  the  Royal  Preroga- 
tive, and  was  the  motor  which  impelled  her  to  go  beyond 
legal  limits.  *'  She  fElizabeth]  would  suppress  the 
Papistical  religion  that  it  should  not  grow;  but  would 
root  out  Protestantism  and  the  favourers  thereof,"  are 
sentiments  suggestive  of  the  key-note  to  all  her  political 
acts  affecting  religion.  The  undeviating  way  in  which  she 
adhered  to  her  purpose,  and  her  want  of  conciliation 
towards  opposite  opinions,  caused  great  heart-burning  in 
the  latter  part  of  her  reign.  She  did  not  see  how  such  a 
position  equally  offended 

"  The  burdened  Papist  and  the  simple  Friend.** 

Intolerant  zeal  made  her  resort  to  harsh,  tyrannical  devices 
to  uphold  her  views.  The  hateful  process  of  inquisition 
lurked  in  her  first  act  of  legislation ;  intensified  by  excessive 
delegation  of  powers,  resulting  in  interference  with  the 
liberty  of  the  subject.  Unbending  despotism  was  not 
peculiar  to  the  Caesars.  The  Church  has  not  been 
unfamiliar  with  the  "purple  tyranny  of  Rome."  The 
religious  scenes  in  the  drama  of  Elizabeth's  reign  do  some- 
what savour  of  the  days  of  the  Spanish  Inquisition.  It 
was  clearly  against  her  Prerogative  to  erect  a  Court  so 
wholly  at  variance  with  the  law  of  the  land  as  the  Court  of 
High  Commission,  and  to  confer  upon  it  as  a  Court  of 
Spiritual  jurisdiction  all  and  more  than  the  authority  of 
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Civil  tribunals.  Yet  she  was  not  without  some  palliation 
for  her  vigorous  policy  in  this  direction,  and  it  is  con- 
ceivable, as  Hallam  suggests,  that  the  extraordinary 
circumstances  of  her  reign  might  necessitate  a  stretch  of 
the  Prerogative.  But,  in  reading  of  the  acts  of  oppression 
on  the  part  of  the  Commission,  frequently  proceeding  on 
the  warrants  of  its  prelatic  triumvirate,  visions  rise  of  the 
mysterious  workings  of  the  Venetian  Council  of  Ten, 
or  of  the  still  more  dreadful  Inquisition  in  Spain.  The 
whole  odium  of  this  Court  is  traceable  to  that  section 
of  their  appointment  under  which  the  Commissioners  were 
empowered  to  enquire  generally  of  all  matters  affecting 
religion  by  whatsoever  means  they  could  devise,  and  also 
to  their  investiture  with  penal  sanctions  to  carry  out  their 
inquisitorial  duties.  This  was  a  serious  extension  of 
Prerogative,  for,  by  it,  the  Queen  gave  her  Ecclesiastical 
Commissioners  powers  of  trial  and  sentence  unknown  to 
the  ordinary  Courts  of  Law. 

But  the  Absolutism  of  Elizabeth's  Government  was  not 
solely  upheld  by  the  High  Commission  Court.  The  Star 
Chamber,  by  its  assumption  of  extensive  jurisdiction,  out 
of  harmony  with  the  design  of  its  institution,  sent  fear  and 
trembling  through  the  length  and  breadth  of  the  land. 
Moreover,  she  sometimes  superseded  the  legal  tribunals  by 
resort  to  the  iniquitous  system  of  Courts  Martial,  which 
was  wholly  contrary  to  Prerogative.  If  Parliament,  the 
highest  Court  of  the  land,  tacitly  acquiesced,  as  it  did,  in 
this  invasion  of  the  subjects'  rights,  can  we  expect  to  find 
the  lieges  obtaining  redress  in  the  Constitutional  Courts  of 
Law  ?  Hardly.  With  rare  exception  are  impartiality  and 
fearlessness  found  in  the  Judges  of  the  ordinary  tribunals. 
Dependent  for  oflBce  upon  the  pleasure  of  their  Sovereign, 
the  Judges,  not  unnaturally,  perhaps,  shewed  a  servile 
compliance  with  the  wishes  of  arbitrary  monarchy.  The 
Remonstrance  of  1591  does  not  raise  them  in  our  estimate 
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of  the  discharge  of  their  functions.  In  their  conduct  of 
political  trials  for  treason  and  other  State  offences,  there  is 
ample  scope  for  their  condemnation.  Men  were  convicted 
of  treason  on  charges  at  which  the  nineteenth  century 
blushes.  But  in  fairness  to  Elizabeth,  due  recognition 
must  be  made  of  the  perils  of  her  reign  in  the  constant 
designs  for  supplanting  her  upon  the  throne,  of  which 
there  were  no  more  powerful  or  more  bitter  "  fautors " 
than  His  Holiness  the  Pope  and  His  Catholic  Majesty  of 
Spain.  There  were,  however,  few  instances  in  which  she 
tempered  justice  with  mercy.  How  great  an  opportunity 
did  Elizabeth  lose  for  the  display  of  a  truly  queenly 
privilege  towards  the  unfortunate  Queen  Mary ! 

Elizabeth  appears  to  have  been  guilty  of  a  gross  breach 
of  the  spirit  as  well  as  the  letter  of  the  Constitution  in  so 
flagrantly  setting  at  naught  the  principles  of  the  liberty  of 
the  subject,  by  placing  in  prison,  without  any  accusation, 
subjects  who  made  themselves  obnoxious.  The  subjects 
come  into  Court  against  the  Queen  and  the  members  of  her 
Privy  Council  on  this  matter  with  their  charge  based  on 
the  thirty-ninth  Article  of  the  Great  Charter — so  framed  as 
to  leave  in  defence  no  loophole  of  escape  : — 

*'Nullus  liber  homo  capiatur,  velimprisonetuTj  autdissaisietur, 
out  utlagdur^  autexuletur  aut  aliquo  ntodo  destruatur  .  .  •  • 
nisi  per  legale  judicium  parium  suorum  velper  legem  terrae.^' 

Not  only  did  the  Queen  arrogate  such  an  interference 
with  Constitutional  liberty,  for  which  there  was  not  a 
vestige  or  semblance  of  authority,  but  she  permitted  its 
exercise  by  single  members  of  her  Privy  Council.  Nay, 
more,  she  thwarted  the  legal  process  of  her  subjects  to 
obtain  liberation  by  defying  the  writ  of  habeas  corpus  due 
ex  debito  justitice,  in  re-committing  them  to  the  dungeon, 
and  in  actually  punishing  officers  of  the  law  for  the 
discharge  of  their  duty.  The  witnesses  in  substantiation  of 
such    grave    charges    are    the    Judges,    who    have    left 
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permanent  documentary  evidence  in  the  Remonstrance 
they  were  constrained  to  present  to  Her  Majesty's  chief 
advisers.  It  is  a  unanimous  protest  from  the  Judges  of  the 
Supreme  Court,  recorded  before  the  Queen  had  shewn  any 
resentment  to  such  a  proceeding  on  the  part  of  the  Bench, 
The  Queen's  writ  in  support  of  committal  invariably  was 
without  cause,  and  the  Remonstrance  discloses  the 
expedients  for  enforcing  her  commands.  The  Judges  would 
have  been  entitled  to  the  gratitude  of  after  times  had  they 
striven  to  check  the  violation  of  the  law  by  expressing  their 
disapproval  in  acts  rather  than  by  a  document  in  which  was 
inserted  an  unwarranted  opinion  as  to  the  power  of  the 
Queen  and  Council  so  utterly  hostile  to  the  removal  of  the 
evils  of  which  they  complained.  In  all  probability  their 
representation  was  never  designed  to  see  the  light  of  day, 
and  were  this  so,  no  honour  attaches  to  the  Judges. 

The  inveterate  bigotry  of  Elizabeth,  taken  along  with  her 
expressed  dislike  as  the  maiden  Queen  to  all  reference  or 
advice  on  the  question  of  her  marriage,  was  the  cause  of  a 
long,  undignified  conflict  with  the  Commons  in  regard  to 
their  privilege  of  freedom  in  debate.  Their  want  of  effective 
opposition  was  no  doubt  in  part  attributable  to  the  Wars 
of  the  Roses,  the  Absolutist  tendencies  of  the  Tudors,  and 
the  influence  of  the  Crown  in  Parliamentary  elections,  and, 
in  part,  it  may  be  conceded,  to  belief  in  the  Queen's 
goodness  and  prudence,  and  to  their  unwillingness  to 
endanger  the  Throne  in  times  of  imminent  peril.  There  is, 
however,  a  touch  of  humour  in  the  constant  repetition  of 
her  commandment  and  inhibition  "  to  proceed  no  further  in 
the  discussion  of  her  succession,"  which  was,  in  the 
forcible  words  of  Peter  Wentworth,  **  very  injurious  to  the 
freedom  of  speech  and  consultation  ;  *'  in  the  authoritative 
manner  in  which  she  asserted  her  privileges ;  and  in  her 
not  infrequent  message  of  surprise  to  learn  that  "any 
would  be  of  so  high  commandment  as  to  attempt  a  thing 
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contrary  to  that  which  she  had  so  expressly  forbidden ;  " 
and  after  emphasizing  her  displeasure  by  the  temporary 
seclusion  from  the  House  of  Commons  of  such  as 
Strickland,  silencing  with  the  Tower  the  criticisms  of  the 
Wentworths  and  their  friends,  and  disbarring  contentious 
barristers  like  Morice, — to  find  her  Majesty,  on  reflection, 
as  often  repenting  of  these  steps,  and  releasing  or  restoring 
the  victims  of  her  ill-advised  judgment. 

But  her  uncontrollable  desire  of  directing  the  Commons 
by  her  own  inclination,  so  frequently  worsted,  led  to 
dissolutions  of  Parliament  and  the  consequent  government 
of  the  nation  for  indefinite  periods  by  her  alone,  assisted,  of 
course,  by  selected  Ministers.  In  doing  so,  she  did  not  use 
her  Prerogative  according  to  law.  Essentially,  it  was  her 
duty  in  exercising  the  privilege  of  calling  Parliament,  to  do 
so  at  regular  intervals.  In  dispensing  with  the  aid  of 
Parliament,  harm  ensued  to  the  country.  Government 
without  Parliament  induced  the  Queen  to  devise  some 
other  mode  of  legislation,  and  this  she  accomplished  by  the 
undue  extension  of  Prerogative  in  the  matter  of  Proclama- 
tions. Strenuous  exception  need  not,  however,  be  taken  to 
this  excess  in  her  functions,  beyond  observing  that 
Proclamations,  of  which  she  hedged  the  contravention 
with  pains  so  severe  as  treason,  were  certainly  opposed  to 
the  Constitutional  use  of  her  Prerogative  in  this  direction. 

Elizabeth,  however,  laudably  refrained  from  resuming,  or 
seeming  to  insist  on,  the  Prerogative  of  making  levies. 
She  displayed  her  characteristic  integrity  in  refunding 
revenue  raised  on  improper  loans  upon  the  adverse  opinion 
of  her  law  officers,  and  wonderful  tact  in  gracefully 
conceding,  on  the  protest  of  the  Commons,  any  right  she 
might  have  had  to  grant  monopolies.  Prudence  and 
sincerity  must  be  accorded  to  her  in  the  generality  of  her 
acts  of  administration.  In  Macaulay's  opinion,  "If  her 
successors    had   inherited   her  wisdom    with    her  crown, 
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Charles  the  First  might  have  died  of  old  age,  and  James 
the  Second  would  never  have  seen  St.  Germains." 

The  reign  of  James  the  First,  by  far  the  most  fortunate 
of  the  race  of  Stuart,  may  now  be  examined.     In  him 
Absolutism    was    clothed    in    the    awe-inspiring    garb  of 
divinity.    Yet  no  Monarch  brought  himself   into  greater 
ridicule  than  he  did  with  such  exalted  views  of  sovereignty. 
He  provoked  the  scathing  satire  and  ruthless  criticism  not 
only  of  our  own  historians,  but  also  of  continental  writers. 
In  his  supreme  egotism  James  was  '*  the  greatest  master 
of  Kingcraft.'*    Dispassionate  spectators,  however,  only  saw 
in  him  "  the  wisest  Fool  in  Europe."     He  had  governed 
his  Scottish  kingdom  in  consonance  with  the  doctrine  of 
Divine   Right.     This  was    foreign  to  the  genius  of  the 
English  nation.     Regarding  the  throne  as  a  Divine  institu- 
tion, he  held  his  right  to  be  hereditary  and  indefeasible. 
For  the  hereditary  view  of   succession  there  was  not  a 
little  to  be  advanced,  but  that  the  sovereign's  title  was  at 
no  time  capable  of  defeasance  was  untenable  and  incon- 
sistent with  the    fundamental   principles  of   the   English 
Constitution.    James  further  enunciated  that  his  right  to 
the  throne,  resting  upon  a  jus  divinum,  implied  vicarious 
powers  in  temporal  affairs  in  much  the  same  sense  as 
the  Bishop  of  Rome  deduced  his  jurisdiction  in  spiritual 
matters.    With  these  extravagant  views  of  Kingship  it  is 
not  surprising  that  James  assumed  the  right  to  make  laws 
without  the  consent  of  Parliament,  to  suspend  Acts  upon 
reasons  of  his  own,  and  in  general  to  act  independently  of 
his  subjects,  except  when,  of  grace,  he  chose  to  take  their 
representatives    into    his    counsel.      Instances    of    gross 
injustice,  however,  from  the  exercise  of  Prerogative,  are 
less  frequent  in  his  reign  than  in  that  of  Elizabeth. 

To  the  over-weening  arrogance  of  James  was  due  his 
perpetual  skirmishing  with  the  Commons.  At  the  outset 
he  committed  an  [unjustifiable  breach  of   Prerogative  in 
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dictating  his  requirements  in  the  qualification  of  Members 
for  his  first  Parliament,  although  in  the  cases  of  Goodwin 
and  Fortescue  the  compromise  was  favourable  to  the 
Commons.  Throughout  his  reign  the  King  shewed  a  lack 
of  friendliness  towards  Parliament,  and  his  frequent  morti- 
fication at  fancied  insult  found  vent  in  its  intemperate 
dismissal,  with  the  usual  consequence  of  carrying  on  the 
government  alone.  In  this  he  disregarded  the  rights  of 
his  subjects  to  participate  in  the  administration  of  the 
State.  The  misgovernment  of  the  country  followed. 
After  the  manner  of  Elizabeth  in  similar  circumstances, 
the  King  was  compelled  to  resort  to  unconstitutional 
expedients  for  money,  e.g.^  the  direction  which  he  gave  to 
officers  of  customs  to  increase  the  import  duties,  by  which 
the  merchant  Bates,  in -his  unsuccessful  litigation  with  the 
Crown,  gained  a  position  in  English  history ;  the  sweeping 
Book  of  Rates  resulting  from  the  decision  in  the  Merchants* 
case;  forced  loans;  general  benevolences — all  of  which 
were  outside  the  Royal  Prerogative.  Moreover,  the  King 
fi-equently  used  the  machinery  of  the  Star  Chamber,  along 
with  illegal  Proclamations  or  other  means,  to  extort  large 
sums  as  fines  for  non-compliance  with  his  demands,  and 
against  which,  through  the  suspension  of  Parliament,  there 
was  no  redress. 

Honours,  again,  were  conferred  by  James,  not  for  merit, 
but  for  the  increase  of  his  Treasury.  No  abuse  is  more 
damaging  to  the  best  interests  of  a  country  than  a  corrupt 
exercise  of  the  Prerogative  in  respect  of  which  the  Crown 
proclaims  itself  as  the  fountain  of  honour.  Queen 
Elizabeth  fairly  maintained  its  purity ;  but  with  James  it 
has  been  said,  ''  It  was  but  to  ask,  to  pay^  and  to 
receive." 

No  light  censure  is  passable  on  James  for  his  interference 
with  the  course  of  justice.  It  was  subversive  of  all 
security.     Sir  John  Harrington  quaintly  and  rightly  said  in 
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reference  to  the  often-quoted  case*  of  the  King's  lynching 
a  thief  taken  in  the  act  upon  his  first  journey  to  London  : 
*'  If  the  wind  bloweth  thus,  why  may  not  a  man  be  tried 
before  he  has  offended  ?  "  He  was  guilty  of  disgraceful 
collusion  with  the  Judges  of  his  reign,  nearly  all  of  whom 
respected  the  policy  of  the  French  proverb  which  inculcates 
sailing  with  the  wind,  "//  faut  tendre  voile  scion  Ic  vent.'* 
But  Sir  Edward  Coke,  to  his  honour,  at  the  sacrifice  of 
high  Judicial  office,  had  no  part  in  the  prostitution  of 
justice.  One  can  easily  concur  with  Coke  that  the  King 
was  ready  to  make  the  highest  Judicature  subservient  to 
his  will  and  his  ideas  upon  matters  of  State.  The  King's 
unfeeling  consent  to  Raleigh's  execution  cannot  be  atoned 
for  by  his  generous  treatment  of  Bacon.  Xenophon 
informs  us,  ''  A  man  is  chosen  king,  not  that  he  may  take 
good  care  of  himself,  but  that  those  who  have  chosen  him 
may  prosper  by  his  means."  James  did  not  appreciate 
such  views.     "  Self"  was  his  guiding  principle. 

The  First  Charles  was  nurtured  in  the  gospel  of  Divine 
Right.  Its  influence  grew  with  his  growth.  In  his  mature 
years  it  was  destined  to  make  him  the  most  despotic  king 
of  England,  and  in  the  end  to  place  his  head  on  the  block. 
From  the  moment  he  received  the  Crown,  Charles  entered 
on  a  career  of  folly.  Through  the  instrumentality  of  the 
High  Commission  Court  and  the  Star  Chamber,  and  directed 
by  Strafford  and  Laud,  the  King,  in  affairs  of  Religion, 
pursued  a  mischievous  and  heartless  policy.  The  many 
instances  need  not  be  recounted  of  dishonourable  pro- 
ceedings of  these  and  other  tribunals  whose  jurisdiction, 
contrary  to  Prerogative,  Charles  encouraged  his  advisers  to 


•  [It  is  pointed  out  in  a  note  to  the  fourth  edition  of  Taswell-Langmead*8 
English  Constitutional  History^  Lond.,  1890,  p.  582,  that  **  Proof  of  this  case 
would  be  desirable."  It  is  only  introduced  by  Sir  John  with  the  preface, 
«•  I  hear."— Ed.] 
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stretch  to  the  utmost.  Instruments  of  torture  were  not 
uncommon.  Mutilation  was  even  practised.  It  was  not, 
however,  upon  his  Ecclesiastical  policy  that  Charles  was 
wrecked,  but  upon  his  Civil  relations  with  Parliament. 

•Blind  to  the  dictates  of  ordinary  prudence,  Charles  fell 
foul  of  the  first  Parliament  he  summoned  to  Westminster. 
The  Commons  displayed  exemplary  moderation  down  to 
the  meeting  of  the  Long  Parliament,  notwithstanding 
much  Royal  provocation.  Because  the  Commons  of  his 
first  Parliament  declined  to  agree  with  his  unconstitutional 
request  to  give  precedence  to  supplies,  Charles,  in  wounded 
pride,  recurred  to  the  miserable  plan  of  dissolution. 
Throughout  his  reign,  he  thus  evinced  his  resentment,  in  one 
case  dismissing  Parliament  after  a  session  of  barely  three 
weeks.  This  ill-use  of  his  Prerogative  led  to  disastrous 
consequences.  Hallam  compares  the  supreme  power  of 
the  King  in  dismissing  an  unyielding  Parliament  to  the 
dispersion  of  the  clouds  on  the  appearance  of  the  sun. 
But  the  simile  fails,  if  we  contrast  the  evil  influence  of  the 
King  with  the  ineffable  radiance  of  the  sun.  The  excess 
to  which  the  King  carried  his  notions  of  government  by 
Prerogative  greatly  surpassed  that  of  Elizabeth  or  James 
the  First.  Every  contrivance  which  the  ingenuity  of 
favourites  could  invent  for  raising  money  was  employed, 
and  pushed  to  the  extreme.  Not  only  were  monopolies, 
loans  on  privy  seals,  &c.,  with  which  preceding  reigns  were 
familiar,  actively  taken  advantage  of  to  replenish  the 
Crown  coffers,  but  hitherto  unknown  resources  were 
discovered.  Of  these  the  most  notorious  was  the  popularly 
styled  Ship-money,  against  which  Hampden  stood  forth  for 
the  nation.  Committal  of  Members  of  Parliament, 
imprisonment  of  the  gentry  and  impressment  of  the  poor, 
were  among  the  means  used  to  enforce  obedience  to  the 
King's  writ  for  Ship-money.  Further,  tonnage  and 
poundage    was    again    illegally    exacted    on    the    single 
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authority  of  the  Crown.  Not  one  of  these  formed  any 
part  of  its  Prerogative;  yet  an  infamous  Bench,  with 
specious  opinions  on  the  Rule  of  Government,  affirmed  the 
legality  of  the  King's  action  in  every  contested  case. 

Charles  also  incurred  the  disgust  of  his  subjects  in  his 
use  of  powers  of  Papal  origin,  by  which  he  exempted 
persons,  chiefly  Roman  Catholics,  from  the  operation  of 
penal  laws,  receiving  from  them  large  money  compositions, 
and  by  which  at  pleasure  he  stayed  the  execution  of 
particular  Acts.  These  Dispensing  and  Suspending  powers, 
although  an  innovation  on  the  native  constitution  of 
Monarchy,  were  recognised  as  legitimate  Prerogatives  during 
the  Tudor  and  Stuart  periods.  But  each  succeeding  ruler 
gradually  extended  these  powers  beyond  customary  limits 
until  Charles  went  the  length  of  delegating  the  Prerogative 
of  Dispensation  to  his  Ministers. 

The  profanation  of  Justice  by  Charles  was  scandalous. 
In  the  frequent  and  long  intervals  between  the  meetings  of 
Parliament,  the  King  enforced  his  will,  in  a  greater  degree 
than  his  father,  by  Proclamations.  To  these  force  of  law 
was  easily  granted  by  the  Judges  of  the  day.  Illegal 
commitment  was  practised  with  impunity,  for  which,  in  the 
language  of  the  Petition  of  Right,  not  only  was  **  no  cause 
certified,**  but  the  sufferers  were  detained  "without  being 
charged  with  anything  to  which  they  might  make  answer 
according  to  law."  Secret  incarceration  set  at  naught 
the  writ  of  habeas  corpus.  The  pusillanimity  of  the  Judges 
of  Elizabeth  now  bore  fruit.  The  special  command  of  the 
King  was  omnipotent  against  the  law.  Martial  law,  too, 
was  applied  with  severity,  and  in  many  parts  of  the 
kingdom  subjects  were  terrorised  by  the  presence  of 
soldiery  into  compliance  with  the  Royal  will. 

Charles's  government  by  Prerogative  may,  therefore,  be 
justly  described  as  revolutionary.  The  dire  results  of  his 
rule  were  due  in  great  measure  to  the    favourites  who 
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possessed  his  confidence,  and  whose  impeachment  by  the 
Commons  for  misconduct  was  thwarted  on  several 
occasions  by  his  pardon.  Never  did  Monarch  so  sadly 
pollute  the  fountain  of  honour.  Wickedness  was  rife  in 
Court,  Church,  and  Bench.  The  age  was  low,  and  with 
the  bribe  of  ofi&ce  the  King  could  and  did  win  over  to 
his  side  more  than  one  quondam  Tribune  of  the  people. 

**  O I  that  estate,  degrees  and  offices, 
Were  not  derived  corruptly  I  and  that  dear  honour 
Were  purchased  by  the  merit  of  the  wearer! 
How  many  then  should  cover,  that  stand  bare, 
How  many  be  commanded  that  command !  " 

But  retribution  came.    The  Long  Parliament  succeeded  in 
obtaining  the  King's  consent  to  the  abolition   of  all  his 
illegal  impositions ;  the  entire  suppression  of  the  iniquitous 
Star  Chamber,  High  Commission  Court,  and  other  arbitrary 
tribunals,   which,  as  Clarendon   mentions,   deprived  one- 
third  of  the  realm  of  their  Common  Law  privileges ;  and 
by  other  acts  somewhat  restored  Monarchy  to  its  former 
equipoise.     The  Commons  pursued  relentlessly  every  one, 
high  and  low,  who  had  infringed  under  shelter  of  the  King's 
favour  the  liberties  of  the  nation.      Yet  with  his  inborn 
want  of  truth,  Charles  no  sooner  said  "  Soit  droit  fait  come 
est  desire**  to  the  Petition  of  Right,  than  he  straightway 
violated  his  honour,  and  took  insidious  means  to  upset  the 
legislation  which  proceeded  upon  that   Petition.     By  his 
endeavour  to  impeach  Pym  and  his  friends,  and  violently 
arrest  them,  and  by  his  refusal  to  pass  the  Militia  Bill  of 
1642,  which,  although  an  encroachment  upon  his  Prerogative, 
was    eminently   justified,    the     Civil    War    was    rapidly 
accelerated.      By  his  singular  obstinacy  in    refusing    to 
comply  with  the  conciliatory  spirit  of  his  subjects,  he  had 
the  unhappy  fortune,  in  the  issue,  to  be  subjected  to  that 
martial  law  which  he  had  so  often  meted  to  them.    The 
execution  of  Charles  may  not,  as  a  Constitutional  trans- 

19 
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action,*  have  the  full  approval  of  posterity.  It  was 
opposed  to  the  milder,  effective  and  clearly  Constitutional 
course  of  deposition.  But  for  the  extreme  course  there 
was  some  justification. 

Passing  by  the  Protectorate  of  Cromwell,  we  enter  on 
the  Restoration.  The  nation's  heart  beat  high.  The 
hopes,  however,  of  a  reign  of  Law  and  Peace  under  Charles 
the  Second  were  rudely  shattered  by  the  vehement  passion 
of  the  Stuarts  for  absolute  rule.  Aided  by  favourites  and 
an  unscrupulous  Judiciary,  the  Second  Charles  contrived  to 
sanction  unlawful  imprisonment,  not  only  within  the 
kingdom,  but  "  beyond  the  seas " ;  to  harass  the  country 
by  repeated  prorogations  of  Parliament,  to  countenance 
illegal  Proclamations,  and,  worse  than  all,  to  negotiate 
privately  with  foreign  Princes  for  the  overthrow  of  his 
country.  There  is  really  nothing  by  way  of  compensation 
to  place  against  this  abuse  of  his  Prerogative.  Even  his  Bill 
of  Indemnity  did  not  proceed  upon  any  disposition  of  mercy, 
but  upon  maxims  of  State  policy.  But  looming  on  the  horizon 
there  was  the  prospect  of  better  days  for  Limited  Monarchy. 
To  a  greater  extent  than  any  of  his  immediate  predecessors 
Charles  was  controlled  in  the  use  of  his  Prerogative  by  an 
independent  Parliament. 

James  the  Second  was  early  frustrated  in  his  attempt  to 
be  an  autocrat.  His  speedy  deposition  was  delicately 
arranged,  and  the  leading  men  of  the  day  merit  just 
encomiums  for  the  skilful  manner  in  which  it  was  accom- 
plished. It  was  no  small  task  to  remove  a  King  with  a 
standing  army,  and  subsidised  as  he  was  by  French  gold 
for  the  execution  of  a  preconcerted  design,  the  suppression 
of  Protestant  resistance  to  Rome,  and  by  its  means,  the 
ruin  of  his  kingdom.    The  story  of  his  short-lived  reign  is 

[•  It  was,  perhaps,  unavoidable,  but  was  clearly  not  a  Constitutional 
transaction  at  all.—  Ed.] 


ELIZABETH   AND   THE   STUARTS.  283 

but  the  abuse  of  Prerogative  from  beginning  to  end. 
Parliament  was  only  once  summoned,  all  illegal  means  of 
raising  money  were  resorted  to,  charters  of  incorporation 
were  granted  for  base  considerations ;  and  again  unlawful 
Proclamations  became  the  order  of  the  day.  But  the 
gravest  breach  of  kingly  privileges  was  in  his  exercise  of 
the  Dispensing  and  Suspending  powers  of  the  Crown.  Upon 
this  rock,  the  Stuart  dynasty  was  wrecked.  Soon  after  his 
accession,  the  King  procured  from  an  obsequious  Bench,  in 
Hales's  case,  a  fraudulent  decision  affirming  the  legality  of 
his  dispensing,  when  he  chose,  with  the  Test  Act.  His 
Jesuitical  Declaration  for  Liberty  of  Conscience  followed, 
suspending  the  laws  against  Non-conformity;  it  was  almost 
simultaneous  with  his  illegal  revival  of  the  Ecclesiastical 
Courts  of  obnoxious  fame.  The  old  Cavalier  party,  uniting 
with  Puritan  dissenters,  discerned  the  true  intention  of  the 
Declaration,  and  severed  their  allegiance  from  the  poltroon- 
sovereign.  The  nation  hailed  with  acclamation  the  verdict 
of  the  jury  in  the  trial  of  the  Seven  Bishops,  who  were 
acquitted  by  a  jury  no  longer  amenable  to  punishment  for 
the  conscientious  discharge  of  their  duty.  On  the  same 
day  on  which  they  returned  their  verdict,  an  invitation  was 
speeding  to  the  illustrious  Stadtholder  of  the  United 
Provinces  to  accept  the  English  Crown.  As  soon  as  the 
game  of  Absolute  Monarchy  seemed  lost,  and  lost  for  ever, 
James  the  Second  fled.  His  abdication  and  the  vacancy 
of  the  succession  were  declared,  and  thereupon  William  and 
Mary,  as  limited  Monarchs,  were  settled  upon  the  throne. 
The  "  Bill  of  Rights  "  completed  the  "  bloodless  '*  revolution. 
William  the  Third  was  unquestionably  the  greatest  man 
of  his  time.  For  capacity  to  govern  and  devotion  to  the 
interests  of  his  adopted  land,  he  may  be  compared  with 
Henri  IV.  No  greater  blessing  then  befel  England  than 
that  the  choice  of  a  ruler  should  have  devolved  upon  one 
who  considered  his   highest  Prerogative  was  to  rule  his 
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subjects  by  their  ancient  laws.  Under  him  England 
regained  her  ascendancy.  From  him  Louis  the  Fourteenth 
received  the  coup  dc  grace  of  humiliation.  Corruption  on 
the  Bench  in  his  reign  received  its  death-blow.  Com- 
missions to  the  Bench  no  longer  ran  during  Royal  pleasure, 
good  behaviour  replaced  words  of  odious  memory,  and  this 
condition,  with  fixed  salaries,  has  since  formed  an 
impregnable  buttress  in  the  defences  of  British  Liberty. 
Praise  is,  however,  not  inconsistent  with  acknowledgment 
of  his  errors — due,  to  a  considerable  extent,  to  the  feeling 
he  had  of  dislike  that  any  doubt  should  have  existed  in  the 
minds  of  his  subjects  of  the  least  desire  on  his  part  to 
misuse  a  power  which  he  felt  he  was,  and  was,  well  fitted, 
to  discharge. 

This  is  shewn  in  his  single-handed  negotiation  of  the 
Partition  Treaties.  The  harmlessness  of  such  a  step 
must  be  ascribed  to  his  great  insight  and  capacity  for 
business.  Then,  again,  he  frequently  withheld  for  a  time 
his  assent  to  Bills  which  he  thought,  contrary  to  Parliament, 
were  not  for  the  general  weal ;  but  his  prudent  compliance 
with  the  legally  expressed  wish  of  both  Houses  prevented 
any  serious  rupture  in  the  long  run.  The  massacre  of 
Glencoe,  imputed  to  him,  was  the  result  of  a  fatal  blunder, 
for  which  no  subsequent  apology  can  be  regarded  as 
satisfactory.  But  his  errors  do  not  outweigh  the  great  and 
lasting  benefits  of  his  reign,  which,  in  a  greater  degree  than 
his  Ministers,  he  was  the  means  of  securing  for  his  people. 

Queen  Anne  was  the  last  of  the  Stuarts.  In  ability, 
foresight,  and  independence  of  action,  she  was  far  behind 
Elizabeth.  She  was  weak  and  facile,  otherwise  her 
political  maids  of  honour  could  not  have  had  the  influence 
they  possessed  over  her.  Of  her  exercise  of  Prerogative, 
little  can  be  said.  Parliament  had  at  length  emancipated 
itself  from  the  servitude  so  long  characteristic  of  Tudor  days. 
It  had  regained  and  wielded  its  former  power.     But  apart 
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from  the  character  of  Parliament,  Anne  was  personally  un- 
fitted to  maintain  the  absolute  sway  of  former  monarchs. 

So  ends  an  examination  of  the  Royal  Prerogative  during 
this  long  period.  More  than  two  centuries  have  been 
passed  in  review.  We  have  seen  the  Prerogative  of  the 
Crown  wax  and  wane — rising  rapidly  in  unparalleled  in- 
fluence to  decline  to  a  position  of  second-rate  importance 
in  the  State.  In  the  individual  wearers  of  the  Crown  it 
has  been  seen,  how  fraught  for  good  or  ill  was  their 
exercise  of'  Prerogative.  In  the  zenith  of  absolute  sway, 
the  national  will  disappeared.  The  Sovereign  was  all  in 
all.  He  was  his  own  law-giver.  No  Judge  dared  differ 
firom  him  in  the  construction  of  his  measures.  Of  the 
consciences  of  his  subjects,  he  assumed  the  guardianship. 
But  Absolutism  passed  into  a  Despotism  of  which  there 
was  no  tolerance.  The  nation  in  time  threw  off  that  yoke. 
With  what  lasting  benefit !  New  life  was  given  to  the 
nation — freedom  to  all  to  think  and  act  as  men.  Religious 
fanaticism  no  longer  cast  its  blight  upon  the  land.  The 
Press  received  its  charter  of  liberty.  Arcana  imperii 
became  things  of  the  past.  The  people  became,  as  they 
are  to-day,  the  wielders  of  political  power.  The  Sovereign 
is  their  servant.  In  a  Prerogative  whose  exercise  the 
subjects  now  truly  control,  the  ancient  kingly  spell  is 
gone.  Nevertheless,  the  Throne  is  an  institution  deeply 
rooted  in  the  affections  of  the  people. 

Let  it  be  the  duty  of  all,  as  enjoined  by  Blackstone,  **  to 
reverence  the  Crown,  and  yet  guard  against  corrupt  and 
servile  influence  from  those  who  are  entrusted  with  its 
authority;  to  be  loyal,  yet  free;  obedient,  and  yet  inde- 
pendent; and,  above  everything,  to  hope  [as  in  his  day 
so  in  ours]  that  we  may  long,  very  long  be  governed  by  a 
sovereign,  who  ....  hath  manifested  the  highest 
veneration  for  the  free  constitution  of  Britain." 

G.  W.  Wilton. 
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IL— THE  YORK-ANTWERP  RULES,  1890. 

rriHE  modifications  of  the  York- Antwerp  Rules  of 
"*"  General  Average,  proposed  and  carried  at  the 
Conference  of  the  Association  for  the  Reform  and 
Codification  of  the  Laws  of  Nations,  held  at  Liverpool  last 
autumn,  appear  to  us  to  deserve  a  somewhat  detailed 
notice.  The  first  thing  that  strikes  one  is  that,  by  the 
amendments  carried  out,  we  are  practically  arriving  at  a 
voluntary  Code.  The  objection,  if  well  founded,  to  the 
Rules,  on  their  original  appearance,  that  they  were  made 
to  fit  special  cases  and  did  not  lay  down  general  principles, 
would  seem  to  gather  strength  when  we  find  the  former 
10  Rules  increased  in  number  to  18,  and  more  than  doubled 
in  actual  size,  and  when  this  increase  would  seem  to  point  to 
still  further  accretions  as  time  goes  on,  and  discovers  casus 
omissi,  which,  for  lack  of  any  general  principle,  different 
average  adjusters,  and  after  them  legal  tribunals,  in  distant 
places  will  decide  in  various  manners.  The  idea  in  itself,  no 
doubt,  is  a  good  one ;  that  as  it  appears  impossible  to  move 
the  several  machines  of  State  to  agree  in  any  reasonable  time 
to  a  uniform  law,  on  this,  or,  perhaps,  any  other  points 
relating  to  the  Law  of  the  Sea,  except  to  the  now  universally 
accepted  **  Regulations  for  Preventing  Collisions  at  Sea," 
those  most  interested— *as  Shipowners,  Shippers,  and  Under- 
writers— in  all  civilised  States  should  put  their  heads  together 
and  agree  to  be  bound  in  the  regulation  of  their  business  by 
certain  general  rules.  From  this  point  of  view,  each  new 
Rule  made  to  meet  each  particular  case  is  a  plank  saved 
from  the  general  wreck  and  confusion  of  conflicting  laws 
and  customs,  and  if  all  countries  adopted  the  principle  not 
yet  materially  interfered  with  in  England,  that  any  two 
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persons  of  man's  estate,  and  sane,  may  enter  into  any  contract 
they  like  so  long  as  they  do  not  interfere  with  others,  such 
Rules  might  in  process  of  time  acquire  the  universal  consent 
and  respect  that  hedges  in  the  quaint,  and  for  other  purposes 
obsolete,  phraseology  of  an  "Ordinary  Lloyd's  Policy." 
But  our  friends  in  all  directions  over  the  water  are  so  fond 
of  restricting  this  liberty  of  contract,  that  it  is  to  be  feared 
that  these  Rules  will,  as  they  gradually  extend,  find  them- 
selves in  conflict  with  the  positive  laws  of  the  place  in 
which  it  is  desired  to  enforce  them.  It  will  be  as  useless 
to  plead  the  York-Antwerp  Rules  of  1877  or  those  of  1890, 
against  the  express  or,  indeed,  implied  law,  of  the  State,  as 
it  has  already  proved  in  the  United  States  for  one  reason 
{Liverpool  and  G.  W.  Steam  Co.  v.  Phoenix  Ins.  Co.,  22  Davis 
Sup.  Ct.  Rep.  397),  and  in  France  (The  France,  5  Rev.  Int.  de 
Dr.  Mar.,  610  ;  Le  Cid,  4  R.I.D.M.  629  ;  Villede  Strasbourg, 
^R.I.D.M.  645 ;  Desjardins,  Dr.  Comm.  Mar.,Vo\.  II.,  p.  62), 
and  other  States  for  others,  to  plead  that  a  shipowner  is  not 
liable  for  the  negligence  of  the  master  of  his  ship  because 
the  shipper  accepted  a  Bill  of  Lading  which  specially 
stipulated  for  such  non-liability.  To  take  an  example  of 
one  such  peril  avoided :  it  was  proposed  to  modify  the  first 
Rule  relating  to  jettison  of  deck-cargo.  This  Rule,  as  it 
has  stood  from  1877,  only  expresses  that  which  was  really  a 
little  bit  of  what  may  be  called  the  Common  Law  of  the 
Sea,  i.e.,  that  deck-cargo  jettisoned  does  not  share  in 
General  Average,  by  adding  to  it  a  corollary  that  places  not 
built  in  with  the  frame  of  the  ship,  as,  e.g.,  deck-houses, 
should  be  considered  as  the  deck ;  this  addition  could  not  be 
repugnant  to  the  doctrine  of  any  of  the  Codes  on  the  subject, 
adapted  more  or  less  closely  from  Art.  421  of  the  French 
Code,  and  had  already,  iii  1875,  been  incorporated  in  that  of 
Belgium  (Arts.  20,  149).  The  further  modification  of  this 
Rule  proposed  was  that  it  should  not  apply  to  cases  in  which 
it  was  customary  to  carry  deck-loads,  e.g.,  in  the  timber  and 
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cattle  trades.  Now,  had  this  amendment  been  carried,  it 
would  have  been  found  to  be  in  direct  conflict  with 
the  French  Code,  Art.  229,  which  gives  the  shipper,  whose 
goods  are  carried  on  the  upper-deck  without  his  consent  in 
writing,  another  and  direct  remedy  against  the  captain,  and 
through  him  against  the  shipowner,  and  which,  in  common 
with  the  other  Codes,  expressly  decrees  that  goods  so 
laden  shall  not  share  in  General  Average.  It  is  true  that 
the  Codes  make  an  exception  to  the  practical  prohibition  of 
deck-loading,  that  is  to  the  captain's  liability  for  goods 
so  laden,  in  the  case  of  small  vessels  engaged  in  the 
local  coasting  trade,  from  the  necessity  of  the  case,  as  such 
vessels  are  frequently  wholly  or  partially  open,  and,  there- 
fore, must  carry  goods  exposed,  as  on  the  upper-deck,  and 
in  the  Spanish  Code  (Art.  855)  goods  so  carried  are  per- 
mitted to  share  in  General  Average.  But  this  special 
permission  would  exclude  the  operation  of  the  proposed 
amendment  in  other  cases — that  is,  in  ocean,  as  contrasted 
with  coasting  voyages,  whilst  in  the  Italian  Code, 
Art.  650,  and  Portuguese,  Art.  641,  there  is  a  special 
provision  for  Average  inter  sese  on  goods  so  carried. 
But  such  a  provision,  if  incorporated  in  all  the  Bills 
of  Lading,  would  be  valid  enough  in  England,  as 
the  parties  would  in  such  case  have  contracted  them- 
selves out  of  the  operation  of  the  law,  as  laid  down  in 
The  Royal  Exchange  Shipping  Co.  v.  Dixon  (12  App.  Cas.  11), 
though  in  such  case  it  would  be  a  special  contract  between 
the  parties,  and  not,  properly  speaking,  a  General  Average 
contribution,  and  could  not  bind  any  shipper  whose  Bill 
of  Lading  did  not  incorporate  the  Rule,  thereby  giving 
rise  to  a  fresh  crop  of  difficulties  in  adjusting,  if  the  Bills 
of  Lading  were  not  all  in  the  same  form. 

Coming  now  to  the  first  alteration  actually  made  at 
Liverpool :  the  second  Rule  previously  related  only  to 
the  special    case    of   goods    remaining    on    board    being 
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damaged  by  water  coming  into  the  ship  during  a  jettison  ; 
this  is  wisely  altered  and  extended  to  include  all  damage 
done  to  ship  or  goods  by  the  consequences  of  a  General 
Average  act.  This  was  already  the  Law  of  France  (Arts. 
400  (5)*  422,  426),  Holland  (Arts.  699  (5,  6,  23) ),  and  other 
States;  the  desire  probably  was  to  bring  the  Rule  into 
accordance  with  the  very  carefully-worked  out  Commercial 
Law  of  Germany,  itself  in  very  many  respects  an  attempt, 
and  a  successful  attempt,  to  codify  the  Law  of  England 
(see  Lowndes  on  Average,  4th  Ed.,  pp.  37, 426,  and  Germany 
Comm.  Code,  Art.  108  (i) ).  Passing  on  to  Rule  VL,  it  seems 
rather  difficult  to  see  why  damage  done  by  carrying  a  press 
of  canvas  to  get  a  ship  off  the  shore,  or  to  run  her  higher  up 
on  shore,  should  be  made  good  in  General  Average,  when 
the  same  act,  the  ship  being  afloat,  where  performed  for  the 
purpose  of  escaping  an  enemy,  keeping  off  a  lee  shore,  or 
running  ashore  to  avoid  sinking  in  deep  water,  should  not 
be.  There  is,  however,  this  practical  difference,  that  whilst 
the  ship  is  afloat  it  would  be  very  easy  to  make  out  and 
very  difficult  to  disprove  that  any  sail  blown  or  spar  carried 
away  was  sacrificed  for  the  good  of  all  concerned,  whilst 
when  the  ship  is  on  shore  such  a  sacrifice  requires  no  proof. 
The  next  Rule  (VIL)  is  new,  but  applies  and  adapts 
in  accordance  with  the  practice  of  English  Average  Staters 
the  principle  of  the  previous  Rule,  as  to  damage  to  sails 
and  spars,  to  engines  and  boilers. 

Rules  X.  and  XL,  which  take  the  place  of  the  old 
Rule  VIL,  go  into  much  greater  detail  than  that  Rule. 
The  matters  with  which  it  deals  have  been  the  subject  of 
great  controversy,  both  in  this  country  and  abroad,  and 
the  Law  with  regard  to  expenses  in  a  port  of  refuge  can 
only  be  said  to  have  been  settled  here  in  quite  the  last  few 
years  by  the  two  great  cases  of  Aitwood  v.  Sellar, 
4  Q.B.D.  342,  5  Q.B.D.  286,  and  Svendsen  v.  Wallace, 
II  Q.B.D.  616,  13  Q.B.D.  69,  10  App.  Cas.  404,  that  is  to 
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say,  that  the  parties  to  a  shipping  contract,  without  special 
contract  on  the  subject  of  General  Average,  have  only 
recently  obtained  the  knowledge  of  what  their  relative  rights 
were  in  such  cases,  and  have  learnt  that  in  several  respects 
they  were  different  from  what  the  Average  Adjusters  generally 
had  thought ;  that  is,  that  General  Average  claims  for 
nearly  a  century  had  been  wrongly  settled.  A  similar 
surprise,  even  more  recently,  but  in  the  other  direction, 
was  sustained  in  France,  when  the  Court  of  Cassation,  in 
1890,  held  that  a  Particular  Average  might,  under  certain 
circumstances,  when  of  sufficient  gravity  to  imperil  ship 
and  cargo,  change  its  character  and  become  a  General 
Average,  an  exception  which,  so  far  as  putting  into  a  port 
of  refuge  in  consequence  of  Particular  Average  and  the 
expenses  occasioned  thereby,  is  obviously  of  the  largest 
description  {see  Revue  Internationale  de  Droit  Maritime^ 
Vol.  II.,  p.  92),  but  as  there  is  no  direct  provision  of  the 
Code  the  parties  can  still  contract  as  they  will  about  it. 
As  the  decisions  of  the  French  Courts  are  accepted  as 
authorities  in  other  countries  having  similar  provisions,  it 
may  almost  be  assumed  that  the  Continental  laws  generally 
would  be  interpreted  as  the  French  Court  of  Cassation 
has  interpreted  that  of  France.  Here  then,  if  anywhere, 
it  was  desirable  to  get  uniformity ;  the  views  of  all 
concerned  had  been  upset  by  the  decisions  of  the 
Courts  of  two  leading  European  nations,  the  Rules 
adopted  previously  to  the  decisions  had  been  different, 
and  the  decisions  of  the  Courts  introduced  yet  other  and 
further  differences,  and  yet  it  was  open  to  all  to  contract 
as  they  chose.  Under  these  circumstances,  it  is  not 
desirable  to  criticise  the  Rule  introduced  and  carried 
unanimously, at  Liverpool.  It  may  or  may  not  be  the  best 
possible  determination  of  the  moot  question,  but  it  is  a 
determination,  and  henceforth  those  who  adopt  the  York- 
Antwerp  Rules,  1890,  in  their  contracts  of  affreightment 
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will,  at  all  events,  have  the  advantage  of  knowing  what 
their  liabilities  will  be,  independently  of  the  place  at  which 
they  were  incurred  or  at  which  they  were  adjusted. 

The  new  Rules  XIII.  and  XIV.  are  of  great  importance. 
Heretofore  the  only  recognised  qualification  of  the  cost  of 
repairs  was  what  was  well  known  as  the  **  one-third  new 
for  old  "  rule,  that  is  to  say,  that  after  the  first  voyage  of  a 
ship,  it  was  considered  that  the  general  condition  was 
improved  by  having  repairs  effected  upon  her,  and  tiew 
material  used  instead  of  that  which  was  partially  used. 
This  was  obviously  a  very  rough  Rule,  even  as  far  as  wooden 
ships  were  concerned,  as  there  would  be  a  considerable 
difference  between  the  enhanced  value  of  a  vessel  by  reason 
of  extensive  repairs  if  she  was  one  year  or  ten  years  old, 
and  the  difference  was  even  more  glaring  in  the  case  of 
sails  and  rigging,  and  such  like  things  which  perish  with 
the  using.  But  when  iron  and  steel  ships  were  introduced, 
the  Rule  became  so  obviously  absurd  that  a  clause  was  almost 
invariably  inserted  in  English  policies  of  insurance  on  such 
vessels,  either  abrogating  or  modifying  the  Rule.  As  such 
policies,  however,  could  not  affect  the  cargo  owners,  in  an 
adjustment  of  General  Average,  these  would  only  pay  on  an 
assumption  of  two-thirds  the  actual  price  of  ship's  repairs, 
leaving  the  underwriters  on  ships  to  pay  the  ship's  share 
in  full,  plus  the  one-third  part  of  the  cargo's  share.  This 
anomaly  led  the  Association  of  Average  Adjusters,  in 
1887,  to  adopt  a  species  of  sliding  scale  for  iron  vessels, 
according  to  age  of  the  vessel  and  the  nature  of  the  repairs ; 
but  it  is  doubtful  how  far  a  mere  agreement  of  Average 
Adjusters  as  to  the  propriety  of  such  an  arrangement  could 
or  would  have  been  held  of  itself  to  legalise  an  adjust- 
ment made  on  such  a  basis.  But  now,  there  being  nothing 
illegal  in  the  plan,  it  is  incorporated,  together  with  the  old 
one-third  new  for  old  slightly  modified,  in  the  case  of 
wooden  ships,  in  Rule  XIII.,  whilst  a  further  Rule  XVI. 
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embodies  the  practice  of  Average  Adjusters  as  to  temporary 
repairs,  and  any  person  agreeing  to  have  the  York- 
Antwerp  Rules,  1890,  incorporated  agrees  to  this  equitable 
arrangement  as  a  part  of  the  contract,  subject  to  this, 
that  if  the  contract  be  a  Spanish  one,  and  adjusted  in 
Spain,  he  is  bound  by  Art.  853  (6)  of  the  Spanish  Code 
to  the  one-third  new  for  old  rule  in  the  adjustment  of 
values  of  spars,  sails,  ropes,  and  other  ship's  apparel. 

It  would  not  be  difficult  to  multiply  instances  out  of  the 
several  Codes  where  the  York-Antwerp  Rules,  even  in  their 
present  form,  appear  likely  to  clash  with  them,  and  give 
rise  to  litigation  to  determine  the  rights  of  the  contracting 
parties,  and  it  is  greatly  to  be  feared  that  if  the  Law  of 
General  Average,  either  as  laid  down  by  the  Courts  as 
Common  Mercantile  Law  in  this  country,  or  the  modified 
form  of  it  embodied  in  the  York- Antwerp  Rules,  now  under 
consideration,  were  enacted  in  this  country  as  a  Code,  as 
proposed,  amongst  others,  by  Mr.  Carver,  in  the  Third 
Edition  of  his  most  valuable  work  on  Carriage  by  Sea^  the 
result  would  be  only  to  increase  the  difficulty  of  adapting 
contracts  between  mercantile  people  to  the  varying  and 
progressive  conditions  of  shipbuilding  and  trade  on  this 
important  matter.  Perhaps  the  true  remedy  would  be  to 
get  other  Maritime  States  to  repeal  their  Codes  so  far  as 
they  interfere  with  the  liberty  of  contract,  in  which  case 
the  York-Antwerp  Rules,  as  amended  and  adapted  from 
time  to  time  to  meet  the  chaliges  of  trade,  would  become, 
as  we  commenced  by  saying  they  might  become,  a  most 
valuable  voluntary  Code,  which  the  parties  might  adopt 
en  bloc,  or  with  such  modifications  as  seemed  good  to  them 
to  meet  the  particular  requirements  of  each  individual  trade 

or  ship. 

F.  W.  Raikes. 
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III.— CONTEMPT    OF   COURT. 
III.    Direct  Interference. 

i.  Violent  or  unseemly  behaviour  before  the  Court. 

Riot — Disturbance — Rudeness — Prevarication — Expressions  of  senti- 
ments— Insult  to  Judge— To  jurors — To  witnesses— Cheering  verdict — 
Throwing  missile  at  Judge — Transgression  of  rules  laid  down  by  Judge — 
Assault  in  vicinity  of  Court — Not  essential  that  act  should  be  done  in 
immediate  presence  of  Judge — Test,  interference  with  one  acting  as  a 
Judicial  officer  or  with  a  Judicial  proceeding — Chambers — Registrar's 
office — Master's  office — Person  appealing  for  protection  should  do  so  at 
once — Disturbance  arising  out  of  business  relations  between  solicitors,  but 
not  an  interference. 

ii.  Jurors, 
Perverse  verdict  not  a  contempt — Non-attendance — Refusal  to  serve — 
Misconduct — Combination  to  deceive  Court. 

iii.  Witnesses. 
Non-attendance— Refusal    to  be   sworn,    or    to    give    evidence — Pre- 
varication. 

iv.  Attempts  to  influence  the  Court, 
Private  communication  to  Judge — Attempt  to  bribe  Judge — Flattery  of 
Judge — Dedication  to,  of  pamphlet  on  pending  proceedings — Insulting  or 
threatening  letter  to  Judge,  or  to  Judicial  officer. 

V.  Abuse  of  the  process  of  the  Court. 
Contempt  to  pervert  writ  or  process  to  malicious  purposes — Force — 
Fraud — Feigned  issue—  Fictitious  action  to  raise  ill  fame  of  third  party— 
Absurd  dilatory  plea— Collusion — Petitioning  creditor  lending  himself  to 
solicitor— Solicitor  using  counsel's  name  without  authority — False  address 
by  plaintiff— Counsel  party  to  fraud — Breach  of  an  undertaking— Not  to 
communicate  with  ward. 

vi.  Interference  with  parties ^  witnesses^  and  others.    Right  of  such  persons 

to  protection. 
(a.)  Menace. 

Threatening  publication  of  statement  of  facts  unless  petition  withdrawn 
— Sending  postcards  threatening  exposure  by  postcards — Terrifying 
witness — Prevailing  upon  witness  by  menace  to   make  false  answer — 
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Threatening  probable  witness  with  indictment  for  perjury — Threatening 
plaintiff  with  indictment — Threatening  prosecutor  with  danger  of  his  life — 
Indictment  for  perjury  pending  a  prosecution— If  purpose  to  intimidate, 
immaterial  that  threat  had  not  the  effect  desired. 

(6.)  Other  ways. 

Attempt  to  bribe  witness  to  conceal  herself— By  agent  of  party,  position 
of  party— Suggestion  not  to  attend  trial — And  to  regain  possession  of 
letter— Monetary  advantage  given  as  inducement — Inspection  of  brief — 
Interference  with  the  conduct  of  a  sale. 
{c.)   Service  of  process  and  arrest. 

Arrest  or  service  on  civil  process  sedente  airid — Service  on  civil  process 
of  person  attending,  or  going  to  or  from  the  Court. 

vii.  Infants  and  Wards, 

Infant  plaintiff— Suit  relative  to  infant — Jurisdiction — Encouraging 
infant  to  leave  custody  of  guardian— Abduction  of  ward — Taking  ward  m 
execution — Marrying  without  leave — Removal  out  of  jurisdiction — 
Enlistment — Ignorance  of  acting  or  contriving  party— Marriage  celebrated 
abroad — Marriage  after  majority. 

viii.  Interference  with  process  and  execution, 
(a.)  Generally* 

Process-servers  and  so  forth  not  to  be  molested — Contumelious,  indecent, 
or  disrespectful  language — ^Violent  and  threatening  language— Forcible 
detainer — Assaulting  process-server  or  bailiff— Captain  of  ship  threatening 
bailiff— Governor  of  gaol  refusing  to  allow  service  on  prisoner — Impeding 
service  of  subpoena — Illtreating  person  serving  subpoena — Concealing 
infant — Incumbent  preventing  publication  of  citation  in  church — Aiding  in 
breach  of  injunction — Obstructing  bailiff  under  honest  mistake — Snatching 
at  writ — Collaring  and  shaking  process-server. 

(h.)  Interference  with  receivers  and  sequestrators. 

i.  Generally, 

Order  to  be  obeyed,  and,  though  erroneous,  constitutes  receiver  officer  of 
Court — Possession  not  to  be  interfered  with  even  by  action  without  leave — 
Or  on  the  part  of  one  receiver  against  another — Subsequent  incumbrancer 
— Interference  by  circular  with  receiver  and  manager — Official  receiver 
and  trustee  in  bankruptcy — Inducing  receiver  not  to  interfere  with 
business — Order  for  receiver  should  disclose  over  what  receiver  appointed 
— May  reserve  rights  of  prior  incumbrancers — Motion  should  not  be  made 
merely  to  make  costs. 
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ii.  By  judgment  creditor  and  sherijf. 

Seizing  property  in  possession  of  receiver — ^As  against  strangers,  receiver 
becomes  such  on  giving  security  in  pursuance  of  order  appointing. 

(c)  Interference  with  sheriff. 

By  honest  claimant  without  force — By  officer  of  inferior  Court — 
Claimant  using  violence,  proceeding  with  sale,  and  removing  goods,  after 
service  of  an  interpleader  summons — Sheriff  acting  in  bad  faith,  seizing 
goods  not  included  in  fi,  fa. 

Note  I, — Can  a  party  be  hindered  in  seeking  legislation  in  order  to  avoid  the 
obligation  of  an  undertaking  ? 

Note  II, — Contempt  by  arrest. 

§  i.  Violent  or  unseemly  behaviour  before  the  Court. 

A  NY  riot  or  disturbance  in  a  Court  of  Justice,  any 
-^^  rude  and  contumelious  behaviour,  any  obstinacy, 
perverseness,  or  prevarication,  any  breach  of  the  peace, 
any  interference  of  persons  attending  the  Court  by 
expressions  of  their  sentiments,  improper  in  themselves, 
or  intended  to  overawe  or  interrupt  the  proceedings,  is  a 
contempt  which  may  be  summarily  visited  with  punish- 
ment by  the  Court  in  whose  vicinity  the  offence  has  been 
committed.* 

So  it  is  a  contempt  to  insult  the  Judge  by  word  of 
moutht,  to  insult,  or  interfere  with   jurymen,!   or  wit- 

•  Bl.  4,  Com.  ii.,  xx. ;  Powis  v.  Hunter^  X832,  2  L.J.  Ch.  (N.S.),  31,  32, 
per  Lord  Brougham,  L.C. ;  Watt  v.  Ligertwood,  1874,  L.R.  2  Sc.  &  D.  361, 
citing  case  of  Henry,  Prince  of  Wales,  committed  by  Gascoigne,  C.J. ;  as 
to  this  precedent  the  reader  may  consult  a  Note  6  L.Q.R.,  and  the  writer 
there  referred  to.  It  is  asserted  by  Wilmot,  C.J.,  in  Rexv,  Almon  (1765, 
Wil.  Op.  243),  that  cases  of  committal  for  contempt  are  to  be  found  in  the 
Year  Books. 

t  Reg,  v.  Langley,  1704,  2  Salk.  697,  per  Holt,  C.J. ;  Reg,  v.  Jordan,  x888, 
36W.R.589;  57  L.J.  Q.B.  483  ("that  is  a  most  unjust  remark ") ;  Hind's 
Case,  r/m^s,  5th  Feb.,  1890 ;  Shedden  v.  Patrick,  1869,  L.R.  z  Sc.  &  D.  470, 
481,  et  seq, 

\  In  re  Pater,  1864,  33  L.J.  M.C.  142.  (The  Court  will  rightly  protect  those 
discharging  an  onerous  and  unpaid  office,  and  unable  to  protect  themselves.) 
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nesses,*  to  distribute  in  Court  defamatory  circulars  in 
comment  on  a  judgment,t  to  jump  up,  wave  a  hat,  and 
shout,  on  a  jury  returning  a  verdict,  J  to  throw  a  missile  at 
the  Judge  in  Court, §  to  transgress  a  rule  properly  laid  down 
by  the  Judge  for  the  decent  and  orderly  conduct  of  the 
cause,  as  by  persisting  in  introducing  matter  ruled  to  be 
irrelevant,  II  upon  the  conclusion  of  the  case,  to  strike  a 
party  in  the  lobby  of  the  Court, IT  or  in  defiance  of  an 
express  order  of  a  Judge,  to  carry  away  a  document  in 
custodid  curice,  and  forming  part  of  the  process  depending 
in  the  Court.** 

It  is  not  essential  to  a  contempt  of  this  character  that 
the  act  should  be  done  in  the  immediate  presence  of  a 
Judge  sitting  in  Court.  The  offence  is  constituted  by 
interference  with  Judicial  proceedings  in  which  a  Judge,  or 
some  other  person,  is  acting  as  a  Judicial  officer.  Distance 
in  point  of  time  or  space  is  a  matter  to  be  taken  into 
consideration  in  determining  whether  there  has  been  an 
interference  with  the  course  of  Justice,  but  if  the  intention 
is  clear  to  cast  contumely  and  insult  on  a  Judicial 
proceeding,  then  there  is  a  coutempt.tt 

So  the  Court  has  power  to  commit  for  contempt  in 
relation  to  proceedings  before  a  Judge  at  Chambers.  J  J    And 

•  Wright  V.  Wilkin,  1858,  6  W.R.  643. 

t  Ex  parte  Van  Sandau,  1844,  i  Phil.  445. 

t  Rex  V.  Stone,  1796,  6  T.R.  517,  530  (fined  £20). 

§  Re  Cosgrave,  Malins,  V.C„  i6th  March,  1877,  A.  450,  Seton  ii.,  1589. 

II  Rex  V.  Davison,  182 1,  4  B.  &  Aid.  329. 

f  Rex  V.  Wigley,  1835,  7  C.  &  P.  4,  S.C.  O'Gorman  Mahon's  Case,  cited 
Ex  parte  Wilton,  i  Dowl.  N.S.  805  (committed  for  three  days,  Coleridge,  J. — 
a  witness  (the  prosecutor),  struck  the  defendant). 

••  Watt  V.  Ligertwood,  ubi  supra, 

tt  -f"  ^t  Johnson,  1887,  ^^  Q.B.D.  68,  71,  72,  per  Lord  Esher,  M.R.,  p.  ^s,per 
Bowen,  L.J. ;  Rex  v.  Wigley,  ubi  supra, 

IX  In  re  Johnson,  1887,  20  Q.B.D.  68  C.A.,  S.C.  Jonas  v.  Long,  31 
Sol.  Jo.  727. 
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it  is  a  contempt  to  attempt  to  break  open  a  desk  in  a 
Registrar's  office,*  to  abuse,  threaten,  and  insult  persons  in 
the  master's  office,t  or  to  improperly  interfere  with  a 
witness  under  examination  before  a  Commissioner 4 

But  a  person  appealing  for  his  own  protection  to  the 
extraordinary  power  of  the  Court  should  do  so  instantly, 
making  immediate  application  to  the  presiding  Judicial 
officer,  or,  ordinary  remedies  being  open  to  him,  he  will  be 
left  to  them.§ 

And  though  violence  is  offered  by  one  person  to  another 
in  the  transaction  of  affairs  having  some  relation  to  pending 
proceedings,  it  may  not,  in  the  circumstances, — as  where  it 
was  offered  at  his  office  by  one  solicitor  in  the  cause  to 
another  solicitor  in  the  cause  not  at  the  time  engaged  in 
the  performance  of  any  duty  devolving  upon  him  as 
such  solicitor, — constitute  a  contempt.  || 

§  ii.  Jurors. 

A  juror  cannot  be  fined  or  committed  as  for  contempt  for 
returning  a  verdict  contrary,  as  it  appears  to  the  Judge,  to 
the  plain  and  manifest  evidence,  for  the  Jury  alone  are 
judges  of  the  facts.  Neither  can  a  juror  be  punished  for 
returning  a  verdict  contrary  to  the  direction  of  the  Judge  ; 
for,  if  that  were  so,  a  Jury  would  become  a  mere  incidental 

♦  Ex  parte  Burrows,  1803,  8  Yes.  535,  Lord  Eldon,  L.C. 

t  French  v.  French,  1824,  i  Hog.  138 ;  Ex  parte  Jones,  1806,  X3  Yes.  237. 

t  Wright  V.  Wilkin,  ubi  supra,  (Solicitor  shewing  witness  under  examina- 
tion original  will  to  assist  his  memory  as  to  where  he  placed  his  name.) 

§  In  re  Macleod,  1842,  6  Jur.  461,  so  explained  s,n.  Ex  parte  Wilton, 
1  Dowl.  N.S.  805,  in  In  re  Johnson,  ubi  supra,  (Assault  on  upper  step 
leading  from  master^s  office — party  should  complain  at  once  to  master.) 

II  Republic  of  Costa  Rica  v.  Erlanger,  In  re  Clements,  1876-7,  35  L.T.  752; 
36  ib,  332 ;  46  L.J.  Ch.  375,  C.A.  See  also  as  to  this  section,  Kirby  v.  Webb, 
1887,  3  T.L.R.  763  ("  on  leaving  taxing  master's  office"— not  sufficiently  exact 
description  in  affidavit). 

20 
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inconvenience  at  a  trial.*  Nor  is  it  a  contempt  for  one  to 
stand  out  against  the  other  eleven  and  refuse  to  agree,  for 
a  minority  of  one  is  as  much  entitled  to  abide  by  his  own 
opinion  as  a  minority  of  five.t  But  it  is  a  contempt  in  a 
juryman  to  fail  to  attend  when  duly  summoned,  or  to 
refuse  to  be  sworn,  or  to  affirm,  as  the  case  may  be;  or, 
after  being  sworn,  to  absent  himself  from  his  fellows  and 
the  deHberations  of  the  Jury ;  to  receive  a  bribe  ;  to  receive 
evidence  from  either  party  not  given  in  Court  on  oath  ;  to 
eat  or  drink  or  refresh  himself  without  the  leave  of  the 
Court ;  to  refuse  to  give  a  verdict,  or  to  combine  with  other 
jurors  to  deceive  the  Court,  as  by  agreeing  on  two  verdicts, 
and  concealing  one  if  the  Court  accepts  the  other  as  a 
sufficient  verdict.J 


•  BushelVs  Case,  1670,  Vaugh.  X35  ;  6  St.  Tr.  999. 

•f  lb.,  per  curiam, 

t  The  County  Juries  Act,  1825  (6  Geo.  IV.,  c.  50) ;  the  Juries  Act,  1870 
(33  &  34  Vict.,  c.  77) ;  Layhum  v.  Crisp,  1838,  8  C.  &  P.  397 ;  earlier  cases 
cited  and  approved,  BushelVs  Case,  Vaugh.,  at  p.  151 ;  2  Hawk.  P.C.,  c.  22. 
It  seems  that  it  is  not  the  practice  to  hear  counsel  on  behalf  of  a  juror  who 
has  been  fined  for  non-attendance,  but  counsel  may  read  affidavits  stating 
circumstances  in  extenuation.  Came  v.  Nicoll,  1834,  3  Dowl.  P.O.  115 — C.P. 
If  a  summons  is  left  at  the  usual  place  of  abode  of  a  juror  with  some  person 
there,  that  person  is  deemed  the  agent  of  the  juror  to  receive  the  summons,  and 
to  apprise  his  principal  thereof;  or,  if  that  were  impossible,  to  attend  and 
explain  to  the  Court  the  reason  for  the  non-attendance  of  the  juror.  Ex  par U 
Clarges,  1827,  i  Y.  &  J.  399.  But  if  the  summons  is  left  at  the  wrong  house, 
or  if  the  party  summoned  has  left  his  house  and  is  abroad,  and  the  fact  of  his 
absence  is  communicated  to  the  summoning  officer  at  the  time  of  service,  the 
fine  will  be  remitted.  Ex  parte  Ford,  1827,  i  Y.  &  J.  400  ;  Ex  parte  Brown, 
1827,  ib.  And  the  Court  has  granted  several  applications  to  remit  fines 
imposed  on  persons  summoned  as  special  jurors  upon  affidavits  stating  that 
the  party  summoned  was  absent  from  his  usual  place  of  residence  firom 
before  the  delivery  of  the  summons  until  after  the  time  to  which  the  summons 
applied  had  expired.  Reporter's  note  to  Ex  parte  Clarges,  ubi  supra.  The  fine 
is  usually  ;£'io  j  after  deducting  costs  and  expenses  there  would  not  be  a  large 
(if  any)  balance  of  the  remitted  fine.  It  is  better  to  see  to  it,  that  someone 
shall  attend  and  explain. 
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§  iii.  Witnesses. 

It  is  contempt  in  a  witness  not  to  attend  the  Court  at  the 
time  and  day  stated,  and  appear  when  his  name  is  called,* 
having  been  personally  served  with  a  subpcena,  and  been 
paid  or  tendered  his  proper  expenses.t  But  a  witness 
ought  to  be  allowed  a  sufficient  time  to  set  his  aflfairs  in 
order  J,  and  if,  upon  the  service  of  the  subpcena,  the  plaintiff 
undertakes  to  let  the  witness  know  if  he  is  wanted,  the 
plaintiff,  not  giving  notice,  should  not  afterwards  apply  to 
commit  for  non-attendance.§ 

It  is  likewise  a  contempt  in  a  witness  to  refuse  to  be 
sworn,  or  to  affirm,  as  the  case  may  be,  or  to  prevaricate  in 
his  evidence  when  sworn, !|  or,  unless  he  can  shew  some 
exemption  in  his  favour,  to  refuse  to  answer  upon  any 
question  of  fact  material  and  relevant  to  the  issue,  the 
Court  deciding  upon  the  relevancy  of  the  question,  and  the 
sufficiency  of  the  excuse.lF 


•  Tumor  V,  Warren^  I579t  Cary,  161  j  Hammond  v.  Stewart^  1726,  i  Str.510 ; 
Wyatt  V.  Winkworth,  1729,  2  Str.  810 ;  S.C.  Wyai  v.  Wingford,  2  Ld.  Ry. 
1528 ;  Barrow  v.  Humphreys^  1820,  3  B.  &  Aid.  598 ;  Dixon  v.  Lee,  1834, 
3  Dowl.  P.O.  259  ;  Rex  v.  Fenn,  X835,  3  ib.  546. 

t  Smalt  V.  Whitmillt  ijsy,  2  Str.  1054 ;  Chapman  v.  Pointon,  1741,  ib,  1150 ; 
WakeJUld*s  Case,  1736,  Ca.  t,  Hardw.  313;  Fuller  v.  PrencHce,  1788, 
I  H.  Bl.  49;  Ca.  /.  Hardw.  313  ;  i  H.  Bl.  49  ;  Ashton  v.  Haigh,  18 14,  2  Ch. 
Rep.  201 ;  Ex  parte  Daniel  O^Connell,  1839,  3  Jur.  980$  R.S.C.,  Order  xxxvii., 
rt.^,et  ieq. 

X  Hammond  v.  Stewarts  ubi  supra.  (Service  at  2  p.m.  in  the  City  to  attend 
Middx.  Sittings  same  day.) 

§  Rex  V.  Plunket,  1762,  3  Burr.  1329.  As  to  non-attendance  as  a  witness  it 
is  immaterial  that  the  witness  is  also  a  party.  Powell  v.  Nevitt,  1886,  55  L.T. 
728.  Kay  J. 

II  Bl.  4  Com.  281,  283. 

f  Ex  parte  Fernandez,  1861,  30  L.J.  C.P.  321,  332,  333.  As  to  exemptions, 
St.  Dig.  Ev.,  Arts.  108  A.,  et  seq.  If  the  witness  attends  the  Court  he  cannot 
refuse  to  answer  on  the  ground  that  he  has  not  been  served,  Cutler  v.  Wright, 
W.N.,  1890,  p.  28,  Stirling,  J.  As  to  the  exemption  on  the  ground  of  incrimi- 
nation, if  it  once  appear  that  the  witness  is  in  peril,  great  latitude  will  be 

20 — 2 
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§  iv.  Attempts  to  Influence  the  Court. 

Every  private  communication  to  a  Judge,  for  the  purpose 
of  influencing  his  decision  upon  a  matter  publicly  before 
him,  is  a  contempt ;  and  it  is  immaterial  that  no  personal 
disrespect  to  the  Judge  was  intended  by  the  person  making 
the  communication.* 

So  it  is  a  contempt  to  send  money  to  a  Judge  as  a  bribe.t 
to  dedicate  and  send  to  a  Judge  a  pamphlet  commenting  on 
pending  proceedings,!  to  write  and  send  a  threatening 
or  insulting  letter  to  a  master  as  an  interference  with  a 
pending  matter,^  or  to  write  to  a  Judge  telling  him  that 
he  dare  not  exercise  his  authority  over  the  writer.  || 

§  V.  Abuse  of  the  process  of  the  Court. 

It  is  a  contempt  to  pervert  the  Sovereign's  writ,  or  the 
process  of  the  Court,  to  the  purpose  of  private  malice, 
extortion  or  injustice.1T  And  all  suitors  amenable  to  the 
authority  of  the  Court,  who  by  force  or  fraud  wilfully 
pervert  the  course  of  Justice,  are  liable  to  punishment  as 
for  contempt.** 

So  it  has  been  held  a  contempt  to  try  a  feigned  issue 

allowed  him  in  judging  for  himself  of  the  effect  of  a  particular  question. 
Reg,  V.  BoyeSy  1861,  30  L.J.  Q.B.  301 ;  Reg,  v.  Kinglake^  1870,  22  L.T.  316 
(pardon — corrupt  practices) ;  Ex  parte  Reynolds^  1882,  20  Ch.  D.  294  C.A. ; 
Qhitty's  Archbold,  p.  640. 

•  Re  Sombre t  1849,  i  Mac.  &  G.,  116,  122,  per  Lord  Cottenham,  L.C. 

t  Martin  v.  Martin^  1747,  2  Russ.  &  Myl.  674,  *n.  Lord  Hardwicke,  L.C- 
(suitor).     See  v.  Campb.  Lives,  45  (ed.  1846). 

t  Ex  parte  yones,  1806,  13  Ves.  237.  See  also  Roach  v.  Garvan,  1742, 
2  Atk.  469. 

§  Re  Keaney  Lord  Cranworth,  L.C,  23  Dec,  X857;  A.  270,  Seton,  i.,  651 
(solicitor — rule  nisi  to  strike  off  the  rolls).  In  re  Ludlow  {Lechmere  Charlton's 
Case),  1837,  6  L.J'  N.S.  Ch.  185;  2  M.  &  C.  316,  Lord  Cottenham,  L.C. 
(counsel). 

\\Ib, 

%  BI.  4,  Com.  vi.,  XV. 

••  Smith  V,  Bond,  1845,  14  L.J.  Ex.  114,  115,  per  Pollock,  C.B. 
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without  the  consent  of  the  Court,*  and  it  is  a  contempt  to 
bring  a  mere  fictitious  action,  not  to  determine  a  right  -or 
controversy,  but  in  deceit  of  the  Court,  and  to  raise  an  evil 
fame  of  a  third  person,  and  if  these  things  are  so  the 
reality  of  the  debt  does  not  make  a  material  difference,t 
or  to  fabricate  a  fictitious  special  case  for  the  opinion  of 
the  Court,  although  no  fraud  i3  intended, it  or  to  put  in  an 
absurd  plea  of  infancy  on  purpose  to  create  delay,§  or  for 
a  nominal  plaintiff,  secured  against  costs  and  without 
beneficial  interest,  to  act  in  collusion  with  the  defendant 
in  injury  of  the  real  plaintiff,  ||  or  for  a  petitioning  creditor 
to  lend  himself  to  a  solicitor,  to  become  his  instrument, 
under  a  guarantee  against  expense,ir  or  for  a  solicitor  to 
insert  scandalous  matter  in  an  affidavit,  and  put  counsel's 
name  thereto,  without  authority,**  or,  apparently,  for  the 
plaintiff  to  cause  to  be  delivered  a  false  account  of  his  place 
of  abode,  contrary  to  the  requisition  of  a  Judge's  order, tt 
or  for  counsel  to  make  himself  a  party  to  a  fraud  on  the 
Court  by  conspiring  with  a  solicitor  to  induce  a  party  to 
make  affidavits  which  the  counsel  knows  to  be  substantially 
untrue,  and  which  are  used  to  delude  the  Court 4 1 

•  Hoskins  v.  Berkeley,  1791,  4  T.R.  402  (proceedings  stayed). 

fCoxe  V.  PhillipSt  1736.  See  Ca./.  Hardwicke,  237  (proceedings  stayed  and 
vacated — parties  and  attorneys  committed — person  aggrieved,  though  not  a 
party,  may  move  as  amicus  curia), 

I  In  re  Elsam^  1824,  3  L.J.  K.B.  75.  In  this  instance  the  person  fabricating 
the  case  was  an  attorney  personally  interested,  and  the  judgment  would  have 
operated  on  parties  not  aware  of  the  proceedings.    Fined  £40. 

§  Lord  V.  Thornton^  1615,  2  Bulst.  67  (attached). 

II  M'Qregor  v.  Barrett,  1848,  6  C.B.  262  (atUched). 
^ExparU  Wilson^  1819,  Buck.  306,  Leach,  V.C. 

•*  Bishop  V.  Willis,  1749,  5  Beav.  83,  n.  (committed  and  ordered  to  pay  costs 
of  scandal). 

ft  Smith  V.  Bond,  1845,  14  L.J.  Ex.  114. 

tt  Linwood  v.  Andrews,  1888,  58  L.T.  612 ;  W.N.,  (1888,  p.  81,  Kay,  J. 
(committed,  and  ordered  to  pay  costs  of  motion) ;  see  also  Stat.  West,  i,  c.  29  ; 
Bl.  3  Com.  29. 
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In  the  same  manner,  a  breach  of  an  undertaking  by  the 
party  giving  it  is  a  contempt*,  or  to  attempt  substantially 
to  escape  the  effect  of  an  undertaking  by  procuring  legis- 
lative enactment.t 

Service  of  subpcena  held,  in  the  circumstances,  a  breach 
of  an  undertaTcing  not  to  molest. J 

To  send  to  a  ward's  solicitors  letters,  not  of  bond  fide 
complaint  in  any  matter,  but  merely  with  the  intention  to 
annoy  the  ward,  is  a  breach  of  an  undertaking  not  to 
communicate  with  the  ward  directly  or  indirectly,  and  a 
contempt. § 

§  vi.  Interference  with  Parties^  Witnesses  and  Others. 

It  is  the  right  of  all  suitors  to  approach  the  Court  free 
from  all  restraint  or  intimidation,  and  those  who  have 
duties  to  discharge  in  a  Court  of  Justice  are  protected  by 
the  law,  and  shielded  on  their  way  to  the  discharge  of  such 
duties,  while  discharging  them,  and  on  their  return 
therefrom.il 

(a,)  Menace, 

So  it  is  a  contempt  to  threaten  a  petitioner  with  the 
publication  of  a  statement  of  facts  concerning  her  unless 
she  withdraws  her  petition,ir  or  for  the  defendant  to  send 

•  Att,»Gen,  v.  Manchester  and  Leeds  Ry,  Co,t  1839,  3  Jur.  379,  Lord 
Cottenham,  L.C.    See  Ord.  xii.,  r.  18  (Solicitor— Admiralty). 

f  London  <J"  Birmingham  Ry,  Co,  v.  Grand  yunction  Canal,  1835,  '  ^X- 
Ca.  224,  241, /^r  Lord  Cottenham,  L.C.  But  qu,  if  anything  could  be  done  to 
hinder  the  party  applying  to  Parliament.    See  Note  at  end  of  this  Article. 

J  Law/ord  v.  Spicer,  1856,  2  Jur.  N.S.  564,  Stuart,  V.C. 

§  Scott  V.  Padwick,  1887,  3  T.L.R.  675,  Chilty,  J.  See  S.C.  1888,  4  ih,  569. 
Whilst  a  person  sues  or  defends  as  a  pauper  ....  any  person  who 
takes,  or  agrees  to  take,  or  seeks  to  obtain  from  him  any  fee  profit  or  reward, 
for  the  conduct  of  his  business  in  the  Court,  shall  be  guilty  of  a  contempt  of 
Court.     R.S.C.,  Ord.  xvi.,  r.  27. 

II  Re  Mulock,  1864,  33  L.J.  M.  205,  206,  per  Sir  J.  P.  Wilde,  J.O. ;  In  rt 
yohnson,  1887,  20  Q.B.D.  68. 

%  In  re  Mulock,  1864,  33  L.J.M.  205,  S.C.  Ex  parte  Chetwynd,  Re  Mulock^ 
10  Jur.  N.S.  1188. 
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postcards  to  the  plaintiff  threatening  an  exposure  by  Hke 
means  if  the  action  is  persisted  in,*  or  to  terrify  a  witness 
about  to  be  examined  on  Commission,t  or  for  a  husband 
by  menace  to  prevail  upon  his  wife  to  put  in  an  answer 
contrary  to  what  she  believed  to  be  the  fact,  J  or  for  the 
respondent  to  threaten  one  whom  he  knew  to  be  a  probable 
witness  that  if  she  gave  evidence  she  would  be  indicted  for 
perjury,§  or  for  the  defendant  to  send  to  the  plaintiff, 
pending  the  suit  and  enquiries  before  the  Chief  Clerk,  a 
letter  threatening  indictment  for  swindling,  perjury,  and 
forgery  II,  or  to  threaten  a  prosecutor  with  danger  of  his 
life,  saying  that  he  would  be  hanged.lT  But  it  is  not  a 
contempt  to  indict  a  prosecutor  for  perjury,  pending  the 
prosecution. IT 

If  the  purpose  is  to  intimidate,  it  is  immaterial  that  the 
threat  had  not  the  effect  desired  (a). 

(6).  Other  ways. 
It  is  a  serious  contempt  to  tamper  with  a  witness  in  an 
action,  to  induce  her  by  an  offer  of  money  to  go  away  and 
hide  herself  where  the  other  party  cannot  find  her.  A 
person  employing  an  agent  who  does  such  a  thing,  though 
himself  innocent,  should  not  get  his  costs  if  he  is  included 
in  the  motion  to  commit.** 

•  Sharland  v.  Sharland,  1885,  i  T.L.R.  492. 

t  Partridge  v.  Partridge^  1640  (?),  Toth.  40. 

X  Ex  parte  Halsam,  1740,  2  Atk.  50. 

§  Shaw  V.  Shaw,  1861,  31  L.J.M.  35,  Sir  0.  Cresswell,  J.O.  The 
respondent  had  also  written  an  abusive  letter  to  another  witness,  as  to  which 
see  the  argument  at  the  bar  that  this  was  no  contempt,  because  he  did  not 
know  she  was  likely  to  be  a  witness.  But  he  knew  she  was  cognisant  of  im- 
portant facts,  and  it  is  submitted  that  in  such  circumstances  there  is  a  contempt. 

II  Smith  V.  LakemaHf  1856,  26  L.J.  Ch.  305  (committed). 

H  Rex  V.  Carroll^  1744,  i  Wils.  75.  It  might  be  otherwise  if  the  indictment 
were  under  circumstances  which  would  be  ground  for  an  action  for  malicious 
prosecution,  and  the  real  object  was  to  interfere  with  the  pending  cause. 

••  Lewis  V.  jfamest  1887,  3  T.L.R.  527,  Kay,  J. 
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But  the  mere  suggestion  to  a  material  witness  that  he 
should  not  attend  the  trial,  and  that  he  should  endeavour 
to  regain  from  the  plaintiff  possession  of  an  important 
letter  which  had  been  addressed  to  him,  and  the  giving  to 
him  a  monetary  advantage  as  an  inducement  to  do  these 
things  has  been  held  not  to  constitute  a  contempt.* 

To  inspect  the  brief  of  the  opposite  party,  clandestinely 
taken  out  of  the  custody  of  his  attorney,  is  a  contempt.t 

ScmbUy  it  is  a  contempt  to  interfere  with  the  conduct  of 
a  sale  without  the  leave  of  the  Court- J 

(c.)  Service  of  Process  and  Arrest. 

No  arrest  on  civil  process  is  lawful  in  the  place  where 
the  Queen's  Judges  are  sitting,- or  within  the  local  limits  of 
the  place  where  they  are  administering  justice.  It  is  a 
contempt  to  serve  process  upon  a  person  attending  the 
Court,  or  to  arrest,  on  civil  process,  one  attending,  going 
to,  or  returning  from  thfe  Court. § 

§  vii.  Infants  and  Wards. 

The  mere  fact  of  an  infant  being  plaintiff  in  a  suit  makes 
him  or  her  a  ward  of  Court,  without  any  express  order  to 
that  effect,  II  and  when  there  is  a  suit  depending  relative  to 
an  infant  or  his  or  her  estate,  interference  with  the  infant, 

•  SchUsinger  v.  Flershsim,  1845,  14  L.J.  Q.B.  97,  per  Williams,  J.,  sed  qu. 
The  decision,  which  conflicts  with  Lewis  v.  jfames^  proceeds  on  the  ground 
that  to  constitute  an  offence  there  must  be  an  actual  deflection  of  justice.  But 
see  Re  Mulock^  sub-sect,  (a)  supra^  and  Art.  I.,  §  i. 

t  Bateman  v.  Conway ^  1753)  i  Br.  P.O.  519  (H.L.  Ir.).  This  is  the  case 
mentioned  in  Mulock  v.  Malone^  1766,  Wall.  Lyn.  3. 

J  Dean  v.  Wilson^  1878,  10  Ch.  D.  136,  Jessel,  M.R. 

§  Orchard*s  Case,  1828,  5  Russ.  159,  Lyndhurst,  L.C. ;  CulUn's  Case,  Vincr, 
Abr.  t.  Contempt. ;  Qaribaldo  v.  Cagnoni,  1704,  6  Mod.  90 ;  Cole  v.  Hawkins^ 
1738,  a  Str.  1094 ;  Gilpin  v.  Cohen,  1869,  L.R.  4  Ex.  131,  13^  per  Kelly,  C.B. 
See  further  Note  at  end  of  this  Article. 

II  Gynn  v.  Gilbard,  i860,  i  Dr.  &  Sm.  356,  Kinderslcy,  V.C. 
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as  with  a  ward  of  Court  in  any  case,  is  a  contempt,  which 
the  Court  has  jurisdiction  to  punish  upon  the  application 
of  the  guardian,  though  the  father  is  alive  and  is  guardian, 
or  there  is  a  testamentary  guardian  whose  position  has 
been  established  by  a  decree  of  the  Court.* 

So  it  is  a  contempt  to  encourage  an  infant  to  leave  the 
custody  of  those  under  whose  care  he  has  been  placed  by 
the  Court,t  or  for  a  father  to  be  instrumental  in  the 
abduction  of  his  daughter,  a  ward  of  Court,  contrary  to  the 
order  of  the  Court ;  J  or,  it  would  seem,  to  have  taken  the 
body  of  a  ward  in  execution  upon  an  action  at  law  ;  §  or  to 
marry  a  ward  without  the  leave  of  the  Court,  whether  there 
be  disparagement  in  the  marriage  or  no  ;  ||  or  to  remove  an 
infant  ward  out  of  the  jurisdiction,  even  where  he  has 
enlisted  in  the  army,  without  leave  of  the  Court,  by  sending 
him  with  the  regiment  on  foreign  service. IT 

As  to  a  marriage  without  leave,  a  contempt  is  not  com- 
mitted by  an  innocent  person,  who  has  merely  some  hand 
in  the  actual  ceremony,**  but  is  committed  by  any  person 

•  Byr$  V.  Countess  of  Shaftesbury ^  1722,  a  P.  Wms.  102 ;  ButUr  v.  Freeman^ 
1756,  Amb.  301.  See  also  Phipps  v.  AngUsea,  1721,  x  P.  Wms.  696.  The  juris- 
diction as  parens  patria  is  exercisable  though  the  infant  has  no  property  within 
the  jurisdiction.  In  re  Spence^  1S471  ^  P^*  ^47  >  ^^  ^^  ^'  ^n  <^^  Infant^  1885, 
X  T.L.R.  657,  Chitty,  J.;  Sumner  v.  Kingscote,  X885,  x  T.L.R.  351,  per 
Chitty,  J.J  Cutler  v.  Wright,  W.N.  X890,  p.  28, /#r  Stirling,  J. 

t  Dr.  Yalden's  Case  cited,  x  P.  Wms.  697.  Sec  Iredell  v.  Iredell^  1885, 
I  T.L.R.  260. 

X  WeUesley  v.  Duke  of  Beaufort  (Long  WelUsley's  Case),  1831,  2  Rus.  and 
Myl.  639,  Lord  Brougham,  L.C. 

f  Bond  V.  Roberts f  1843,  '3  Sim.  400. 

11  Cases  cited  note  (o) ;  Richardson  v.  Merrifield,  1850,  4  D.G.  &  S.  x6i ; 
HiU  V.  Turner,  1737,  x  Atk.  515  (wife  committed,  and  suit  for  alimony  and 
restitution  of  conjugal  rights  restrained). 

Y  Harrison  v.  Ooodall,  1852,  Ray.  310,  note  {a)  i  Rochford  v«  Hackman,  1854, 
23  L.J.  Ch.  a6i  (discbarge  ordered). 

••  More  V.  More,  X74X,  2  Atk,  157,  Lord  Hardwicke,  L.C,  S.C.  Moor  v.  Moor, 
Barnard,  404. 
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who  takes  some  part  in  the  contrivance  of  the  marriage, 
though  ignorant  of  the  fact  that  the  party  is  a  ward.* 

Where,  however,  recent  decisions  had  established  that 
payment  into  Court  under  the  Trustee  Relief  Act  of  a  fund 
in  which  an  infant  is  interested  had  the  effect  of  making 
the  infant  a  ward  of  Court,  and  a  person,  domiciled  in 
Scotland,  had  married  an  infant,  also  domiciled  in  Scotland, 
but  made  a  ward  in  this  way.  Page  Wood,  V.C.,  held  that 
the  party  might  well  be,  as  he  pleaded,  ignorant  of  this  law, 
and  that  he  was  not  punishable  as  for  contempt,  though, 
unless  the  property  in  Court  was  very  small,  the  Court 
ought  not  to  part  with  it  without  a  settlement.t 

Though  the  marriage  is  celebrated  in  a  foreign  country, 
and  without  the  jurisdiction  of  the  Court,  and  its  validity 
is  doubtful,  yet  the  persons  contriving  the  seducing  of  the 
ward  away  from  this  country  are  guilty  of  contempt.J 

There  is  no  contempt  when  the  marriage  takes  place  after 
the  ward  has  attained  majority,  though  it  be  but  the  day 
after,§  and  the  Court  will  not  commit  for  an  alleged  breach 

•  HerherVs  Case,  173 1,  3  P.  Wms.  115,  Jekyll,  M.R.  (There  could  be  no 
excuse,  because  acts  and  orders  of  Court  are  public  ;  but  see  Metropolitan  Music 
Hall  V.  Lake,  1889,  58  L.J.  Ch.  513  ;  60  L.T.  749.  The  case  was  one  in  which 
an  Oxford  undergraduate,  aged  eighteen,  was  induced  to  marry  a  servant,  and 
the  M.R.  also  held  that  the  marriage  of  an  infant  without  the  consent  of  his 
guardians  is  encouraged  at  the  peril  of  those  instrumental  therein — ^parson 
marrying,  and  pretended  barrister  acting  as  guardian) ;  Nicholson  v.  Squire, 
1809,  16  Ves.  259,  Lord  Eldon,  L.C.  (but  note  this  report  is  ex  relatione, 
and  cf.  More  v.  More,  ubi  supra) ;  Millet  v.  Rowse,  1802,  7  Ves.  419,  Lord 
Eldon,  L.C. 

t  Re  Tweedale,  1859,  Johns,  109.  See  further  Se.  C.S.  &  O.  in  Private  Inter* 
national  Law,  pp.  68,  69,  422,  423. 

t  lb.  Butler  v.  Freeman^  ubi  supra  ;  Bathurst  v.  Murray,  i8oi-2,  8  Ves.  74  j 
Kent  V.  BurgesSy  1840,  11  Si.  361,  S.C.  Burgess  v.  Kent,  10  L.J.  Ch.  100. 

§  Long  V,  Long,  1823,  2  Si.  &  S.  119;  Longbottom  v.  Pearce,  1858,  3  D.G. 
and  J.  545  n. ;  White  v.  Herrick,  L  R.  4  Ch.  345  (overruling  Biddle  v. 
Jackson,  1858,  26  Beav.  282,  Romilly,  M.R. ;  S.C.  Biddies  v.  Jackson, 
3  D.G.  &  J.  544,  L.J.J,  (disagreement — no  order);  Sams  v.  Cronin,  Ex  parte 
Reed,  1874,  22  W.R.  204. 
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of  an  order  after  majority,  for  that  the  order,  having  been 
made  till  further  order,  and  not  discharged,  is  still, 
technically,  in  force.* 

§  viii.  Interference  with  process  and  execution, 
{a.)  Generally, 

Persons  engaged  in  serving  or  executing  the  process  of 
the  Court  are  not  to  be  molested. t  It  is  a  contempt  to 
use  contumelious  language  on  being  shewn  a  copy  of  a 
writ,!  or  to  assail  process-servers  with  indecent  and 
disrespectful  language  concerning  the  Judge  from  whose 
Court  the  process  issues,§  or  to  use  violent  and  threatening 
language  towards  and  forcibly  detain  a  solicitor's  clerk 
serving  process,  i|  or  to  set  hounds  upon,^  or  to  beat  a 
process-server,**  or  to  hinder  a  bailiff  or  messenger  in  the 
execution  of  his  warrant,tt  or  to  assault  such  an  one  in  the 
discharge  of  his  duty,tt  or  for  the  captain  of  a  ship  to 
threaten  to  throw  a  bailiff  overboard,  using  very  con- 
temptuous language,  and  so  to  put  him  out  of  possession,§§ 
or,  apparently,  for  the  governor  of  a  gaol  to  refuse  to  allow 
service  upon  a  prisoner,  ||  ||  or  to  impede  the  service  of  a 

•  Sumner  v.  Kingscote,  1885,  i  T.L.R.  351,  Chitty,  J. 

t  Price  V.  Hutchison,  1869,  L.R.  9  Eq.  534.  Cons.  Ord.  42,  r.  2,  is  now 
repealed  and  not  re-enacted,  but  the  principle  remains.  A. P.  notes  to 
Ord,  xliv.,  r.  i. 

t  Reg,  V.  Crosse^  1704,  6  Mod.  43,  Bl.  4  Com.  vi.,  xv. 

§  Witham  v.  Witham,  1669,  3  Ch.  Rep.  41 ;  Anon.  1711,  i  Salk.  84.  See 
Miiller  v.  Knox,  1838,  4  Bing.  N.C.  589. 

II  Price  V.  Hutchison,  ubi  sUpra. 

f  Bell  V.  Labouchere,  1890,  Times,  ist  July,  1890. 

••  Rose  V.  West,  Gary,  38 ;  Dastiones  v.  Af price,  ib.  91 ;  Morgan  v.  yones,  1743, 
cited.  Van  v.  Price,  1745,  i  Dick.  91 ;  Ex  parte  Clarke,  1830,  i  R.  &  M.  563. 

ft  Powell  V.  Ball,  1705,  6  Mod.  210 ;  Ex  parte  Page,  1810,  i  Rose  i ;  17  Ves.  59, 
Lord  Eldon,  L.C. 

tt  Elliot  V.  Halmarack,  1816,  i  Meriv.  302;  Emery  v.  Bowen,  1836, 
5  L.J.  N.S.  Ch.  349. 

IS  Ex  parte  Dixon,  1803,  8  Ves.  104. 

Danson  v.  Le  Capelain,  1852,  21  L.J.  Ex.  219. 
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subpoena  upon  a  witness,*  or  to  niake  the  person  serving  a 
subpoma  to  eat  the  same,  and  otherwise  to  ill-treat  him, 
throwing  him  into  a  river  for  dead,t  or  to  interfere  to  prevent 
an  infant  from  obeying  the  order  of  the  Court,  for  example,  by 
carrying  him  away  from  his  usual  residence  and  concealing 
his  address  so  as  to  prevent  personal  service  on  him,t  or 
for  the  minister  of  a  parish  to  prevent  the  statutory  publica- 
tion of  a  citation  in  his  church, §  and  where  an  injunction 
was  granted  against  A.,  restraining  him  (not  expressing  his 
servants  or  agents),  from  cutting  timber,  A.'s  servant  cutting 
timber  included  in  the  order  was  committed,  not  for  breach 
of  the  injunction,  but  as  for  contempt. || 

But  a  party  obstructing  a  bailiff  in  honest  defence  of  his 
property,  and  not  contumaciously,  but  under  a  mistake, 
ought  not  to  be  visited  with  imprisonment.lF  And  the 
Court  makes  some  allowance  for  human  infirmities,**  not 
deeming  it  a  contempt  merely  to  snatch  at  a  writ,  it  not 
being  shewn  that  any  disrespect  [molestation  or  obstruc- 
tion] was  intended,tt  nor  is  it  necessarily  a  contempt 
to  collar  and  shake  a  process-server. tt 

(6.)  Interference  with  receivers  and  sequestrators. 
(t.)  Generally. 

While  the  orders  of  the  Court  exist  they  must  be  obeyed,§§ 
and  though  an  order  for  a  receiver  be  erroneously  made, 

•  CUments  v.  Williams^  1836,  2  Scott  814. 

t  Williams  v.  yohns^  1773,  2  Dick.  477  ;  i  Men  303,  n. 

X  Thomas  v.  Gwynne,  1845,  8  Beav.  312.  See  McCartney  v.  Simonton,  1843, 
5  Ir.  Eq.  R.  594. 

§  Burton  v.  MatioHS,  1740,  2  Atk.  114. 

II  WellesUy  v.  Momington,  1848,  11  Beav.  t8i. 

^  Ex  parte  Page,  ubi  supra, 

**  Oppert  V.  Dadelxein^  TiWs,  4th  August,  1890;  report  corrected,  ih.  5th 
August,  1890. 

ft  Weekes  v.  WhiteUy,  1835, 3  Dowl.  536. 

XX  Adams  v.  Hughes^  1819,  i  Br.  &  B.  24. 

§§  Russell  V.  East  Anglian  Ry.  Company ^  1850,  3  M'N.  ft  Q.  104,  1x7. 
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it  is  a  valid  order  so  far  as  it  constitutes  the  receiver  an 
officer  of  the  Court,  whose  possession  must  not  be  inter- 
fered with  without  the  leave  of  the  Court.* 

So  it  is  a  contempt  to  disturb  a  receiver  or  sequestrator 
by  forcible  ouster,t  or  by  forcibly  taking  possession,!  or 
by  bringing  an  action  to  disturb  the  possession,  without 
the  leave  of  the  Court,§  even  on  the  part  of  one  receiver 
against  another  receiver  whom  he  finds  in  possession  of 
part  of  the  property  he  has  been  appointed  to  get  in,||  or, 
a  receiver  being  in  possession  of  the  profits  of  a  benefice, 
for  a  subsequent  incumbrancer,  with  notice  of  the  appoint- 
ment of  a  receiver,  to  obtain  the  issue  of  a  writ  of  seques- 
tration directed  to  the  receiver  already  appointed,ir  or, 
after  a  receiver  and  manager  has  been  appointed  by  the 
Court  to  keep  the  business  together,  for  a  former  clerk  of 
the  firm  to  send  round  a  circular  to  the  customers  indi- 
cating, contrary  to  the  fact,  that  the  business  was  in  a 
failing  state,**  or  for  any  one,  except  the  landlord  dis- 
training for  a  year's  rent  accrued  due  prior  to  the  date  of 
the  order  of  adjudication  (whose  right  to  distrain  for  the 
rent  due  to  him  the  Bankruptcy  Law  was  not  intended  to 

*  Hawkins  v.  GathercoU,  1852,  21  L.J.  Ch.  617,  619 ;  Amis  v.  Birkenhead 
Docks,  1855,  20  Beav.  332 ;  Randfield  v.  Randfield^  i860,  x  Dr.  &  Sm.  310. 
But  see  Drewry  v.  Thackert  1818,  3  Sw.  529,  546  (persons  to  have  benefit  of  fact 
that  order  ought  not  to  have  been  made).  Rule  of  Irish  Court  of  Chancery  that 
remainderman  might  enter  into  possession  on  accruer  of  his  title  without  taking 
any  steps  to  remove  receiver  over  estate  of  former  tenant,  aliter  in  the 
Exchequer.    Re  Stack,  1862,  13  Ir.  Ch.  Rep.  213,  221. 

t  Pelham  v.  Newcastle ,  17 12  (?),  3  Sw.  289,  n.  (solicitor  directing  ouster 
committed).   See  Newcastle  v.  Pelham ,  I7i3i  3  Br.  P.C.  460. 

t  Broad  v.  Wickham,  1831,  4  Si.  511. 

§  Angel  V.  Smith,  1804,  9  Ve8.335;  Brooks  v.  Greathed^  1820,  i  J.  &  W. 
176, 178. 

II  Ward  V.  Swift,  1848,  6  Hare  312. 

IT  Hawkins  v.  Qathercole,  1852,  21  L.J.  Ch.  617  (undertaking  required  to  deal 
with  writ  of  sequestration  under  direction  of  Court). 

••  Helmore  v.  Smith  (2),  1886,  35  Ch.  D.  449. 
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interfere  with  beyond  the  limitation  as  to  time),  to  interfere 
with  the  possession  of  the  official  receiver  or  trustee  in 
bankruptcy,*  or  for  any  person  by  an  undertaking  to 
indemnify,  to  induce  a  receiver  not  to  interfere  with  the 
continuance  of  the  business  by  the  debtors,  and  where  such 
a  person  was  the  solicitor  to  the  debtors  he  was,  not 
because  he  was  a  solicitor,  but  for  the  contempt,  declared 
liable  for  the  loss  sustained  by  the  estate  through  the 
continuance  of  the  business.t 

But  an  order  for  a  receiver  ought  to  state  distinctly  on 
the  face  of  it  over  what  property  the  receiver  is  appointed, 
that  persons  may  know  what  it  is  the  officer  of  the  Court  is 
in  possession  of,t  and  the  order  itself  may  reserve  the  rights 
of  prior  incumbrancers,  without  any  further  application  to 
the  Court  being  necessary.^ 

A  motion  ought  not  to  be  made  for  committal  when  a 
party  has  other  means  of  working  out  his  rights,  and  merely 
on  the  ground  of  the  disturbance  of  a  receiver,  when  the 
object  is  to  compel  payment  of  costs,  after  the  question 
with  respect  to  the  possession  has  long  been  settled.  || 

(2.)  By  judgment  creditor  and  Sheriff. 

It  is  a  contempt  in  a  judgment  creditor  to  instance  the 
sheriff  to  seize,  and  in  the  sheriff  to  seize,  property  in 
possession  of  a  receiver.lT     But  there  cannot  be  a  disturb- 

•  Ex  parte  Till  In  re  Maykew,  1873,  L.R.  16  Eq.  97  ;  Ex  parte  Cochrane. 
In  re  Mead,  1875,  20  ib,  282;  B.A.,  1883,  s.  42  (B.A.,  1869,  s.  34). 

t  Ex  parte  Hayward,  In  re  Plants  i88i,  45  L.T.  326  C.A.  (account  to  be 
taken  against  the  receiver  jointly  with  the  solicitor — Per  curiam,  the  contempt 
was  the  more  gross  in  that  the  contemner  was  a  solicitor). 

t  Crow  V,  Wood,  1850,  13  Beav.  271. 

§  Underhay  v.  Read,  1887,  20  Q.B.D.  209  C.A. 

II  Ward  V.  Swift,  1848,  6  Hare  312,  per  Shadwell,  V.C. 

f  Russell  V.  East  Anglian  Railway  Co.,  1850,  3  M'N.  &  G.  104 ;  Lane  v. 
Stem,  1S62,  3  Giff.  629;  Gardner  v.  Sharp,  W.N.,  1867,  p.  65.  See  as  to 
protection  of  sheriflF  against  judgment  creditor,  Russell  v.  East  Anglian  Co., 


CONTEMPT  OF  COURT.  3II 

ance,  and  so  a  contempt,  by  strangers  to  the  action,  before 
a  receiver  is  in  possession  ;  a  receiver  becomes  such,  as 
against  strangers,  on  giving  security,  and  not  by  the  mere 
direction  for  appointment,  and  the  order  being  "  that 
C.  E.  M.,  upon  his  giving  security,  be  appointed  receiver," 
the  taking  of  the  chattels  under  a  ;*?./«.,  after  the  date  of 
the  order,  but  before  the  security  has  been  given,  is  not  a 
contempt.* 

(c)  Interference  with  Sheriff. 

A  claimant  to  goods,  lawfully  entitled  to  them,  and  in 
whose  possession  they  are  at  the  time  of  seizure  under  Kfi.fa., 
does  not  commit  contempt  because  thereafter  he  removes  the 
goods  without  force,t  and  where  an  officer  of  an  inferior 
Court  levied  and  took  away  goods,  under  the  process  of 
that  Court,  using  no  violence,  and  shewing  no  intentional 
contempt,  the  Court  of  Common  Pleas  held  that  there  had 
been  no  contempt  in  law,  although  the  Sheriff  alleged  that 
his  officer  was  in  possession  of  the  goods.  J 

But  it  is  a  contempt  in  a  claimant  to  use  considerable 
violence  towards  the  Sheriffs  officers,  and  proceed  with  a 

su/>ra;  Rock  v.  Cook,  1848,  2  Ph.  691,  S.C.  Rocke  v.  Cooke,  2  D,G.&  S. 
493;  Onyon  v.  Washbourne,  1850,  14  Jur.  497;  Try  v.  Try,  1851,  13  Beav. 
422.  On  application  by  motion  in  the  action  in  which  the  receiver  was 
appointed,  the  Court  may  give  liberty  to  issue  execution  on  an  undertaking  to 
hold  the  proceeds  and  deal  with  them  in  accordance  with  any  order  the  Court 
may  make,  or  may  give  the  applicant,  the  judgment  creditor,  a  charge  on  the 
assets  received,  or  to  be  received,  by  the  receiver,  on  an  undertaking  to  deal 
with  the  charge  according  to  the  order  of  the  Court  (Kewney  v.  Attrill,  1886, 
34  Ch.  D.  345,  Kay,  J.),  or  may  **  make  such  other  order  as  may  be  just " 
(Lindley,  Partnership,  p.  554,  ed.  5). 

•  Defries  v.  Creed,   1865,  34  L.J.   Ch.  607 ;    13  W.R.   632 ;   Edwards  v. 
Edwards,  1876,  2  Ch.  D.  291,  C.A.,  reversing  Malins,  V.C,  1875,  i  Ch.  D.  454, 
and  approving  Defries  v.  Creed. 
'  t  Day  V.  Carr,  1852,  7  Ex.  883,  Pollock,  C.B.   Piatt  &  Martin,  BB. 
X  Whit^  V.  Chappie,  1847,  ^^  ^.J.  C.P.  233 
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sale,  and  remove  some  of  the  goods,  after  seizure  and  the 
service  of  an  interpleader  summons,  for  to  proceed  with  the 
sale  is  to  frustrate  the  very  object  of  the  interpleader 
process.* 

If  the  Sheriff,  acting  in  bad  faith,  seizes  goods  which  he 
knows  are  not  included  in  the^I./a.,  then  the  owner  removing 
them  would  not  be  guilty  of  contempt.t 


%*  Note  I.  to  Article  III. — Can  a  party  be  hindered  in 
seeking  legislative  enactment  to  avoid  the  obligation  of  an 
undertaking  ? 

London  and  Birmingham  Ry.  Co.  v.  Grand  Junction 
Canalj  1835,  i  Ry.  Ca,  224,  where  the  Court  having  permitted 
works  to  proceed  on  the  undertaking  of  the  defendants  that 
the  Court  should  have  the  same  power  over  the  works  after 
a  trial  as  before,  the  defendants  attempted  the  insertion  of 
a  clause  in  a  Bill  to  take  away  that  power,  is  the  only  case 
in  which  this  question  is  considered.  But  in  restraining 
persons  by  injunction  from  proceeding  by  Bill  in  Parliament 
the  Court  would  be  acting  upon  the  person,  and  not  upon 
the  jurisdiction,  so  that  there  would  be  no  interference 
with  any  privilege  of  Parliament,  and  such  a  jurisdiction 
ought  to  be  exercised  in  a  proper  case.  (Opinions  to  this 
effect  expressed,  upon  applications  for  injunctions  in  actions 

•  Cooper  V.  Asprey^  1863,  32  L.J.  Q.B.  aog,  Cockburn,  C.J.,  Crompton, 
Blackburn,  and  Mellor,  JJ.  Per  curiam,  there  would  have  been  a  contempt 
though  no  interpleader  summons  had  been  served.  Day  v.  Carr  questioned, 
and  per  Quain,  J.,  Day  v.  Carr  was  questioned  by  the  Common  Pleas  in 
Leycesterv,  Fletcher  (not  reported).  But  see  Ex  parte  Page,  18 10,  i  Rose  i ; 
17  Ves.  59,  per  Lord  Eldon,  L.C.  If  the  Sheriff  is  commanded  to  seize  the 
goods  of  C.  D.,  and  seizes  the  goods  of  A.  B.,  is  A.  B.,  removing  his  goods 
without  violence,  and  not  contumaciously,  doing  an  act  of  a  tendency  to 
interfere  with  the  ordinary  course  of  justice  ? 

t  See  Coofer  v.  Asprey^  per  Cockburn,  C.J.;  and  t6.  ^^  Blackburn,  J.,  so 
explaining  Day  v.  Carr  as  to  the  judgment  of  Pollock,  C.B. 
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to  restrain  corporations  from  proceeding  by  Bill  in 
Parliament  in  breach  of  contract,  by  Lord  Brougham,  L.C., 
Ware  v.  Grand  Junction  Water  Co.y  1831,  2  Ru.  &  My.  470, 
483,  by  Lord  Cottenham,  L.C.,  Heathcote  v.  North  Stafford- 
shire  Ry.  Co.,  1850,  2  Mac.  &  G.  100,  by  Page  Wood,  V.C., 
Lancaster  and  Carlisle  Ry.  Co.  v.  North  Western  Ry.  Co.^  1856, 
2  K.  &  J.  293,  by  Lord  Chelmsford,  L.C.,  Steele  v.  North 
Metropolitan  Ry.  Co.,  1867,  L.R.  2  Ch.  237,  by  Selwyn  and 
Gifford,  LL.JJ.,  In  re  L.  and  C.B.R.  Arrangement  Act, 
ex  parte  Hartridge,  1869,  L.R.  5  Ch.  671,  and  by  Bacon,  V.C., 
Telford  v.  Metropolitan  Board  of  Works,  1872,  L.R.  13  Eq. 
574,  594.)  And  the  corporation,  or  the  Directors,  will  be 
restrained  from  applying  to  Parliament  so  far  as  the 
application  is  ultra  vires  the  corporation,  or  from  applying 
the  funds  ultra  vires  in  the  promotion  of  a  Bill.  {Ware  v. 
Grand  Junction  Co.,  ubi  supra ;  Stevens  v.  South  Devon  Ry. 
Co.,  1851,  20  L.J.  Ch.  491 ;  Att.'Gen.  v.  Lambeth  Vestry, 
W.N.,  1888,  p.  19,  North,  J.;  Att.-Gen.  v.  Rathmines,  etc.. 
Commissioners,  1889,  5  L.R.  Ir.  Ch.  114,  Sullivan,  M,R.). 
But  a  corporation  will  not  be  restrained  from  proceeding  by 
Bill,  simply  on  the  ground  that  someone's  property  would 
be  injured  if  the  Bill  became  law.  {Ware  v.  Grand 
Junction  Co.,  and  Stevens  v.  South  Devon  Ry.,  ubi  supra, 
per  Lord  Langdale,  M.R.).  Where  the  company  was 
resident  and  transacted  its  business  here,  but  its  object 
and  purposes  were  to  deal  in  immovables  in  California,  by 
Act  of  the  Legislature  of  which  State  it  was  created,  an 
order  of  Stuart,  V.C,  granting  an  injunction  restraining  the 
corporation  from  applying  to  the  Californian  Legislature, 
was  reversed,  because  looking  to  the  "  domicil  *'  and  objects 
of  the  corporation,  the  Court  ought  not  to  act  as  asked,  at 
least,  upon  an  interlocutory  application,  Knight-Bruce,  L.J.; 
because  it  is  not  the  practice  to  restrain  persons  from 
applying  to  Parliament,  and  there  was  no  principle  upon 
which  the   Court    could    be   justified    in    restraining    an 

21 
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application  to  a  foreign  Legislature,  Turner,  L.J. 
{Bill  V.  Sierra  Nevada  Co.,  1859,  i  D.G.F.  &  J.  177).  See 
also  Buckham  v.  Whitehaven  Trustees,  1886,  55  L.T.  694  C.A. ; 
Lindley,  Company  Law,  pp.  323,  324,  and  note  that  the 
only  orders  made,  and  upheld  on  appeal,  have  been  orders 
restraining  applications  ultra  vires,  and  that  in  no  case  has 
any  jurisdiction  been  asserted  to  restrain  any  proceedir^g 
by  public  Bill. 

Note  II.  to  Article  III.    Contempt  by  Arrest. 

This  contempt  was  generally  punished  by  ordering  the 
officer  effecting  the  arrest  to  pay  the  costs  of  the  applica- 
tion to  discharge.  The  privilege  from  arrest  rests  on  the 
principle  that  the  process  of  the  Court  is  not  properly 
used  for  the  purpose  of  withdrawing  a  witness  or  other 
person  without  whose  presence  full  justice  cannot  be  done 
(Montague  v.  Harrison,  1857,  3  C.B,  (N.S.)  299,^^^  Willes,  J., 
S.C.  27  L.J.  C.P.  24) ;  it  is  the  privilege  of  the  Court  and 
not  of  the  party  (lb. ;  see  Strathmore  v.  Laing,  1820,  2  Wils. 
and  Shaw  i;  Hare  v.  Hyde,  1851,  20  L.J.  Q.B.  185; 
16  Q.B,  394 — mere  spectator  not  entitled  to  be  discharged 
on  his  own  application — ),  and  extends  to  every  Court, 
whether  superior  or  inferior  (Montague  v.  Harrison,  supra; 
In  re  Freston,  1883,  11  Q.B.D.  545),  and  to  the  offices  of 
the  Court  (Eyre  v.  Barrow,  1858,  27  L.J.  Ch.  784),  in  favour 
of  all  persons  who  are  to  take,  or  who  have  taken,  a  part 
in  the  proceedings  in  the  case,  whether  civil  or  criminal, 
whether  as  witnesses,  parties  or  jurymen,  or  even  of  the 
defendant  in  a  criminal  case  (Gilpin  v.  Cohen,  1869, 
L.R.  4  Ex.  131),  and  whether  attending  voluntarily  or 
under  compulsion  of  process  (Meekins  v.  Smith,  1791, 
I  Hy.  Bl.  636 ;  Ex  parte  Byne,  1813,  i  V.  &  B.  316 ; 
Montague  v.  Harrison,  supra),  but  not,  it  would  seem,  in 
favour  of  a  common  informer,  a  mere  voluntary  prosecutor 
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{Ex  parte  Cobbett,  1857,  26  L.J.  Q.B.  293).  In  Orchard's 
Case,  1828,  5  Russ.  159,  a  person  having  no  business  in  the 
Court,  but  arrested  in  the  lobby  of  the  Vice-Chancellor's 
Court,  whither  he  had  run  when  pursued  by  the  bailiff,  was 
ordered  to  be  discharged.  The  application  to  discharge 
must,  without  more,  be  made  to  the  Court  of  which 
the  arrest  is  a  contempt  (Lisfs  Case,  1814,  2  V.  &  B.  373  ; 
Newton  v.  Askew,  1848,  18'  L.J.  Ch.  42  ;  form  of  notice  of 
motion,  Dan.  No.  1017).  But  when  the  arrest  takes  place 
without  the  Court,  of  a  person  proceeding  to  or  going 
from  an  inferior  Court,  the  application  is  made  to  the  High 
Court  .{Montague  v.  Harrison,  1857,  27  L.J.  C.P.  24 ;  In  re 
Freston,  1883,  .11  Q.B.D.  545,  but  see  2  Hawk.  P.C.  p.  5 
(ed.  8)).  See  also,  as  to  parties,  Moore  v.  Booth,  1797, 
3  Ves.  350 ;  List's  Case,  ubi  supra  ;  Anon.  1835,  i  Y.  &  C.  331 ; 
Plomer  v.  Macdonough,  1847,  i  D.G.  &  S.  232,  S.  C.  Plumer  v. 
Macdonald,  11  Jur.  899 ;  Newton  v.  Askew,  ubi  supra,  S.C. 

6  Hare  319;  Andrewes  v.  Walton,  1849,  ^  M*N.  &  G.  380; 
as  to  witnesses,  Ex  parte  Byne,  1813,  i  V.  &  B.  316 ;  Gibbs  v. 
Phillipson,  1829,  i  R.  &  My.  19 ;  as  to  solicitors.  Ex  parte 
Ledwich,  1803, 8  Ves.  598;  Gascoyne*s  Case,  1807, 14  Ves.  183; 
Castle's  Case,  1810,  16  Ves.  412  ;  Att.-Gen.  v.  Skinners'  Co., 
1837,  8   Sim.   377;   Att,-Gen.   v.   Leathersellers'   Co.,    1844, 

7  Beav.  157 ;  Jones  v.  Rose,  1847, 11  J^r.  379 ;  Eyre  v.  Barrow  ; 
Re  Barrow,  1858, 6  W.R.  767 ;  Re  Jewitt,  1864, 38  Beav.  559  ; 
Dodd  V.  Holbrook,  1865,  11  Jur.  N.S.  969;  S.C.  1866, 
12  ib.  19). 

HoRACB  Nelson. 
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IV.— FOREIGN  MARITIME  LAWS  :     III.     SPAIN. 

Code  of  Commerce.    Title  IV. 
The  Perils,  Damages,  and  Accidents  incident  to  Maritime  Trade. 

Section  I. 
Average  Losses. 

Art.  806.  For  the  purposes  of  this  Code,  the  following 
matters  are  Averages : — 

(i.)  Every  extraordinary  or  unusual  expenditure  incurred 
during  the  voyage  for  the  preservation  "of  the  ship  or 
cargo  or  both. 

(2.)  Every  injury  or  deterioration  that  the  ship  sustains 
from  the  time  of  her  putting  to  sea  from  her  port  of 
departure  until  she  is  anchored  in  her  port  of 
destination,  and  those  sustained  by  goods  from  the 
time  they  are  put  on  board  in  the  loading  port  until 
they  are  discharged  in  the  port  to  which  they  are 
consigned. 

B.  Bk.  11.,  99,  F.  397,  G.  702,  703,  H.  696,  I.  642,  N.  69,  P.  634, 
R.  1068— 1074,  Sw.  142,  143,  168.    E.  235. 

News.  194,  Arn.  819  et  seq,,  M.  &  P.  427,  491. 

807.  Minor  and  ordinary  expenses  usual  in  navigation, 
such  Q,s  coast  and  harbour  pilotage,  boats  and  tugs> 
anchorage  dues,  visits,  health  quarantine,  lazzaretto  and 
other  port  dues,  lighterage  and  discharge  of  goods  on  the 
mole,  and  any  other  matters  of  ordinary  occurrence  in 
navigation  are  considered  as  ordinary  expenses  on  account 
of  the  ship  in  the  absence  of  an  express  agreement  to  the 
contrary. 

F.  406,  H.  708, 1.  642,  P.  634  (i),  R,  1069,  1070  diff.,  Sw.  170.    E.  241. 

808.  Averages  are  : — 
(i.)  Simple  or  particular. 
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(2.)  Gross  or  general. 

B.  Bk,  II.,  loi,  F.  399,  G.  70a,  703,  H.  698, 1.  642,  N.  69,  70,  P.  635,  R.  1068, 
Sw.  14a,  150.    E.  236. 
News.  194,  305,  M.  &  P.  426, 491. 

809.  As  a  general  rule  all  expenses  and  losses  caused  to 
the  vessel  or  its  cargo  which  have  not  resulted  in  benefit 
and  general  advantage  to  all  concerned  in  the  ship  and 
cai^o,  and  especially  those  hereinafter  mentioned,  will  be 
Simple  and  Particular  Averages : — 

1st.  Damages  accruing  to  the  cargo,  from  its  shiphient 
until  its  discharge,  as  well  by  its  own  inherent  vice 
as  by  perils  of  the  sea,  or  by  force  majeure,  and 
the  expenses  incurred  to  avoid  and  repair  them. 

2nd.  Damages  and  expenses  accruing  to  the  vessel  in  its 
hull,  apparel,  stores,  or  furniture,  from  the  same 
causes  or  reasons  from  the  time  it  puts  to  sea  from 
its  port  of  departure  until  it  is  anchored  and 
secured  in  that  of  its  destination. 

3rd.  Damages  sustained  by  goods  carried  on  deck,  except 
in  the  home  trade  {cabotage)  when  it  is  allowed  by  law. 

4th.  The  wages  and  provisions  of  the  crew  when  the 
vessel  is  detained  or  under  embargo  by  lawful 
orders  or  superior  force,  if  the  freight  is  agreed  on  for 
the  whole  voyage. 

5th.  The  necessary  expenses  of  putting  into  a  port  for 
repairs  or  provisions. 

6th.  The  depreciation  in  value  of  things  sold  by  the 
captain  in  a  port  of  distress  to  pay  for  provisions  or 
necessaries  for  the  crew,  or  to  meet  any  other 
necessary  expenditure  for  the  ship,  the  loss  resulting 
from  which  sale  will  be  carried  to  the  ship's  account. 

7th.  The  provisions  and  wages  of  the  crew  whilst  the 
vessel  is  in  quarantine. 

8th.  Damage  sustained  by  ship  or  cargo  by  falling  against 
or  colliding  with  another  when  it  is  purely  accidental 
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or  unavoidable.  If  the  accident  happens  in  con- 
sequence of  the  fault  or  neglect  of  the  captain,  he 
will  be  answerable  for  all  the  damage  caused  by  it. 
gth.  Any  damage  caused  to  the  cargo  by  the  defaults, 
neglect,  or  barratry  of  the  captain  or  crew,  without 
prejudice  to  the  right  of  the  owner  to  compensation 
from  the  captain,  the  ship  and  the  freight. 

B.  Bk.  II.,  102,  103,  F.  403,  G.  703,  709,  H.  701, 1.  646,  N.  70,  P.  635  (2), 
R.  1071,  1072,  Sw.  150.    E.  239. 
Arn.  823,  M.  &  P.  826.    With  reference  to  (8)  see  Articles  826  et  seq.,  post, 

810.  The  owner  of  the  thing  which  gives  rise  to  the 
expense  or  sustains  the  damage,  will  bear  Simple  or 
Particular  Averages. 

B.  Bk.  II.,  104,  F.  404,  G.  703,  H.  698,  L  647,  P.  637,  R.  1073.    E.  237. 

811.  As  a  general  rule  all  damages  and  expenses 
deliberately  caused  to  preserve  the  vessel,  its  cargo,  or 
both  together  from  a  peril,  and  which  is  recognised  and  real, 
and  in  particular  in  the  cases  hereinafter  mentioned,  are 
Gross  or  General  Averages : — 

(ist.)  Goods  or  money  used  in  the  ransom  of  a  ship  or 
cargo  captured  by  enemies,  privateers  or  pirates, 
and  the  provisions,  wages  and  expenses  of  a  ship 
whilst  detained  pending  the  settlement  of  the 
ransom. 

(2nd.)  Goods  jettisoned  to  lighten  the  ship,  whether 
belonging  to  the  cargo,  to  the  ship,  or  to  the  crew, 
and  the  damages  occasioned  by  the  jettison  to  the 
goods  remaining  on  board. 

(3rd.)  Cables  or  spars  cut  away  or  rendered  useless,  and 
anchors  and  chains  that  are  abandoned  to  save  the 
cargo,  the  ship,  or  both. 

(4th.)  The  expenses  of  lightering  or  transshipping  a 
portion  of  the  cargo  to  lighten  the  ship  and  put  her 
into  a  condition  to  enter  a  port  or  roadstead,  and 
the  injuries  resulting  therefrom  to  the  goods  put  in  to 
lighters  or  transshipped. 
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(5th.)  Damage  done  to  the  goods  composing  the  cargo 
by  making  a  hole  in  the  vessel  to  clear  her  of  water 
and  prevent  her  foundering. 

(6th.)  Expenses  incurred  in  getting  a  vessel  afloat 
which  has  been  run  ashore  for  the  purpose  of  salving 
her. 

(7th.)  Damage  done  to  a  vessel  that  it  has  been  necessary 
to  open,  make  holes  in  or  break  into  to  salve  the 
cargo. 

(8th.)  The  expenses  of  medical  treatment  and  sustenance 
of  members  of  the  crew  who  have  been  wounded  or 
maimed  in  the  defence  or  preservation  of  the  ship- 

(gth.)  The  wages  of  any  member  of  the  crew  detained  as 
an  hostage  by  enemies,  privateers,  or  pirates,  and  his 
necessary  expenses  in  prison,  until  his  return  to  the 
ship,  or  to  his  own  home  if  he  prefer  it. 
(loth.)  The  wages  and  provisions  of  the  crew  of  a  vessel 
chartered  by  the  month  during  the  time  that  she  is 
under  embargo   or  detained  by    superior  force  or 
order  of  Government,  or  to  repair  damages  sustained 
for  the  benefit  of  all. 
(nth.)  The  diminution  in  value  resulting  from  the  sale  of 
things  in  a  port  of  distress  for  the  repairs  of  a  vessel 
in  consequence  of  General  Average. 
(i2th.)  The  expenses  of  making  up  the  Average  statement. 

B.  Bk.  II.,  102,  103,  F.  400,  G.  702,  70S,  H.  699, 1.  643,  N.  69,  P.  635, 
R.  1074,  Sw.  142, 143.    £.  238. 

812.  All  persons  interested  in  the  ship  and  cargo  on  board 
it,  at  the  time  of  the  average  loss  occurring,  contribute  to 
make  good  General  or  Common  Average. 

B.  Bk.  II.,  104,  F.  401,  G.  702,  718, 1,  647,  H.  69S,  704,  705,  N.  75,  P.  636, 
R.  1075,  Sw.  158.     E.  237. 

In  Belgium  the  contribution  is  by  ship  and  cargo  in  full  on  their  value  at 
port  of  discharge,  by  freight  unpaid  or  liable  to  be  repaid  on  half  its  value 
(B.  Bk.  II.,  105).  In  France  on  cargo  in  full  and  on  half  ship  and  freight.  In 
Germany,  on  ship  and  cargo  in  full  (G.  702, 719, 720)  and  two-thirds  of  the  freight 
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(G.  723),  subject  to  modifications  between  two- thirds  and  half  by  the  several  Sutes. 
In  Holland  on  ship  and  net  freight  and  cargo  in  full  (H.  698^  727,  728),  with  a 
special  provision  with  regard  to  goods  in  lighters  and  the  lighters  themselves. 
In  Italy  (I.  647),  as  in  France,  on  cargo  in  full  and  on  half  ship  and  freight.  In 
Norway  (N.  75)  on  ship  and  cargo  in  full  and  on  half  the  freight.  In  Portugal 
(P.  636)  as  in  France  and  Italy.  In  Russia  (R.  1075,  and  appendix  thereto)  on 
ship,  freight  and  cargo  in  full.  In  Sweden,  as  in  Norway,  on  ship  and  cargo  in 
full  (Sw.  159,  160)  and  half  freight  (Sw.  161).  In  Egypt,  as  in  France,  Italy 
and  Portugal. 

By  the  York- Antwerp  Rules,  ship,  freight  and  cargo  are  to  contribute  on  the 
actual  net  value,  as  has  been  the  practice  in  England  from  time,  in  a  mercantile 
sense,  immemorial.     See  Lowndes  on  General  Average^  4th  Ed.,  305,  308. 

Belgium  (B.  Bk.  II.  100),  France  (F.  398),  Holland  (H.  697),  Italy  (I.  642), 
Portugal  (P.  634  (2) ),  and  Egypt  (£.  237),  in  terms  allow  the  parties  concerned 
to  contract  themselves  out  of  the  rules  of  the  respective  Codes  as  to  General 
Average  and  make  special  agreements,  thereby  letting  in  the  York-Antwerp 
Rules  if  desired.  It  may  be  a  serious  question  how  far  they  can  be  made 
operative  elsewhere  when  they  differ  from  the  law  as  laid  down  by  the  Code. 

813.  To  bring  expenses  and  sacrifices  into  the  category 
of  General  Average,  there  must  be  an  antecedent  resolution 
on  the  part  of  the  captain,  after  consultation  with  the  mate 
and  other  ship's  officers,  and  after  hearing  the  opinion  of 
persons  interested  in  the  cargo  who  are  on  board. 

If  these  latter  object,  and  the  captain  and  officers,  or  a 
majority  of  them,  or  the  captain  himself,  if  in  a  minority, 
consider  certain  measures  to  be  necessary,  they  may  be 
carried  out  on  the  captain's  ow'n  responsibility  without 
prejudice  to  the  right  of  the  shippers  to  take  proceedings 
before  a  Judge  or  competent  Court  to  enforce  their  rights,  if 
they  think  that  he  acted  maliciously,  or  without  proper 
skill  and  care.  If  those  interested  in  the  cargo  on  board 
the  ship  are  not  consulted,  they  will  not  contribute  to 
the  General  Average  that  the  captain  incurs,  unless  the 
urgency  of  the  case  was  such  that  there  was  no  time  for 
deliberation. 

B.  Bk.  II.,  116,  F.  410,  G.  485,  490,  491,  711,  H.  699  (23),  367,  368,  I.  508, 
643  (19).  657*  N.  72,  p.  503,  655,  R.  1077,  1091,  Sw.  146.  E.  245. 

814.  The  result  of  the  consultation  which  causes  the 
General  Average  losses  must  be  set  out  in  the  log-book, 
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stating  the  motives  and  reasons  which  brought  it  about, 
the  votes  to  the  contrary,  and  cause  of  the  disagree- 
ment, if  any,  and  the  irresistible  and  urgent  reasons 
that  the  captain  has  obeyed  if  he  has  acted  on  his  own 
authority. 

In  the  former  case,  the  entry  will  be  signed  by  all  those 
present,  who  are  able  to  write,  and  if  possible  before  the 
act  is  done ;  and  if  not,  then  as  soon  after  as  possible. 
In  the  latter  case,  by  the  captain  and  officers.  In  the 
entry,  following  the  result  of  the  consultation,  all  articles 
jettisoned  must  be  set  out  with  precision,  and  mention 
must  also  be  made  of  damage  done  to  articles  remaining 
on  board.  The  captain  must  send  a  copy  of  this  docu- 
ment to  the  Maritime  Judicial  Authority  of  the  first  port 
he  makes  within  24  hours  of  his  arrival,  and  must  confirm 
it  on  oath. 

B.  Bk.  II.,  116,  F.  412,  G.  4S7,  490,  H.  367,  368,  I.  508,  657,  N.  19,  20, 
p.  503,  Sw.  146.     E.  2471. 

815.  The  captain  will  superintend  a  jettison,  and  give 
orders  to  cast  goods  overboard  in  the  following  order  : — 

(i.)  Those  which  are  on  deck,  commencing  with  such  as 
are  in  the  way  of  the  ropes  and  imperil  the  ship, 
and  by  preference,  if  possible,  the  heaviest  and 
least  useful  or  valuable. 

(2.)  Those  which  are  stowed  between  decks,  always 
commencing  with  the  heaviest  and  least  valuable, 
and  going  on  as  far  as  the  quantity  and  number  of 
articles  is  absolutely  essential. 

F.  411,  H.  368,  I.  645,  N.  69,  R.  1077,  Sw.  148.     E.  246. 

Belgium,  Germany,  and  Portugal  seem  to  have  no  special  arrangements  on 
this  point,  which  seems  to  be  only  an  expression  of  what  common  sense  would 
teach  any  seaman. 

816.  For  the  purpose  of  claiming  General  Average,  and 
having  a  right  to  compensation,  owners  of  goods  thrown 
overboard  must,  as  to  cargo,  prove  its  presence  on  board 
by  a  Bill   of  Lading,   and   as  to  ship's  furniture,   by  the 


322  FOREIGN   MARITIME   LAWS: 

ship's   Inventory  drawn  up  before  sailing,   in   conformity 
with  the  1st  Clause  of  Art.  612. 

B.  Bk.  XL,  109,  F.  420,  G.  710  (2),  H.  732, 1,  649,  656,  P.  640,  R,  1086, 
1089,  Sw.  150  (3-4).    E.  255. 

817.  If  a  vessel  is  lightened  in  consequence  of  bad 
weather,  to  facilitate  her  entry  into  a  harbour  or  roadstead, 
and  any  part  of  the  cargo  is  transshipped  into  lighters  or 
barges  and  then  lost,  the  owner  of  such  part  is  entitled  to 
compensation  as  though  the  loss  was  a  General  Average 
loss,  the  burden  being  distributed  over  the  whole  of  the 
ship  and  cargo  of  which  it  formed  part. 

If,  on  the  other  hand,  the  goods  transshipped  are  saved 
and    the    vessel  is  lost,   that  which  is  saved  incurs  no 

liability. 

F.  427,  G.  708  (2),  H.  699  (14,  17),  702—705, 1. 652,  P.  643,  R.  1083,  1084, 
Sw.  143  (i).  E.  264. 

818.  If  it  is  necessary,  for  the  purpose  of  preventing  the 
spread  of  a  fire  in  a  harbour,  roadstead,  creek  or  .bay,  to 
determine  to  sink  a  vessel,  the  loss  will  be  deemed  as 
General  Average,  to  which  the  other  vessels  that  are 
preserved  will  contribute. 

There  seems  to  be  no  similar  provision  to  this  in  any  of  the  Maritime  Codes, 
and  though  the  idea  is  no  doubt  equitable,  there  would  seem  to  be  insuperable 
difficulties  in  enforcing  it,  except  as  against  vessels  all  belonging  to  the 
same  port. 

Section  II. 
Concerning  Putting  into  Ports  of  Distress.* 

819.  If  the  captain  is  of  opinion  in  the  course  of  the 
voyage  that  the  vessel  cannot  prosecute  her  voyage  to  her 
port  of  destination  on  account  of  provisions  running  short, 
or  from  a  well-founded  fear  of  detention,  privateers  or 
pirates,  or  from  any  accident  of  the  seas  which  disables  the 

•  Spain  and  Portugal  are  the  only  States  which  have  a  special  section  of 
their  Codes  devoted  to  this  subject ;  the  rules  respecting  it  in  other  States  are 
more  general. 
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vessel,  he  must  call  the  officers  together  and  summon  those 
interested  in  the  cargo  who  are  present  on  board,  and  who 
will  assist  at  the  conference  without  a  right  to  vote ;  and  if, 
on  examination  of  the  circumstances  of  the  case,  the 
captain's  opinion  is  considered  to  be  well  founded,  he  will 
be  permitted  to  make  for  the  nearest  and  most  convenient 
port,  a  proper  statement  being  drawn  up  and  entered  in 
the  log-book  and  signed  by  all. 

The  captain  retains  a  deciding  vote  (voto  de  calidad),  and 
those  interested  in  the  cargo  may  make  such  claims  and 
protests  as  they  think  fit,  which  will  be  set  out  in  the 
statement  for  such  uses  as  they  may  legally  serve. 

B.  Bk.  II.,  35,  F.  245,  G.  4S5,  505,  708  (4),  H.  367,  I.M.M.C.  94,  P.  654,  655, 
R.  912,  Sw.  819.    E.  245. 

820.  The  putting  into  a  port  of  distress  will  not  be 
deemed  legitimate  in  the  following  cases : — 

(i.)  If  the  failure  of  provisions  arises  from  the  ship  not 
having  been  victualled  for  the  voyage  in  accordance 
with  use  and  custom,  or  if  the  provisions  have  been 
rendered  useless  or  lost  by  being  badly  stowed  or  not 
properly  looked  after. 

(2.)  If  the  risk  of  enemies,  privateers,  or  pirates  is  not 
recognised  as  obvious  and  well  founded  on  actual 
facts  capable  of  proof. 

(3.)  If  the  defect  in  the  vessel  arises  from  her  not  having 
been  properly  repaired,  furnished,  equipped,  and 
fitted  out  for  the  voyage,  or  from  any  imprudent 
arrangement  of  the  captain. 

(4.)  Whenever  malice,  negligence,  want  of  foresight,  or 
want  of  skill  on  the  captain's  part  give  rise  to  the 
circumstance  which  causes  the  loss. 
B.  Bk.  II.,  103,  H.  700,  I.  646  (4),  p.  657,  65S. 

821.  The  expenses  of  putting  into  a  port  of  distress  will 
in  all  cases  fall  on  the  shipowner  or  charterer,  but  these 
persons  will  not  be  liable  for  losses  which  may  ensue  to  the 
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shippers  by  reason  of  the  putting  in,  provided  always  that 
it  is  legitimate. 

If  not  legitimate,  the  shipowner  and  captain  will  be 
jointly  liable. 

B.  Bk.  II..  103, 1.  643  (10),  646  (4).  P.  656.  659. 

Cf.  York-Antwerp  Rules  (1S90),  10 — 12,  which  again  differ  from  the  practice 
in  England  as  deduced  from  the  two  recent  leading  cases  oi  Attwood  v.  Sellar, 
5  Q.B.D.  286,  and  Svendsen  v.  Wallace^  10  App.  Cas.  404,  by  the  Average 
Adjusters*  Association  in  1886.    These  are  respectively  as  follows : — 

York' Antwerp  Rules,  1890  : — 

Rule  X.— Expenses  at  Port  of  Refuge,  &c.— (a.)  When  a  ship  shall  have 
entered  a  port  or  place  of  refuge,  or  shall  have  returned  to  her  port  or  place 
of  loading  in  consequence  of  accident,  sacrifice,  or  other  extraordinary 
circumstances,  which  render  that  necessary  for  the  common  safety,  the 
expenses  of  entering  such  port  or  place  shall  be  admitted  as  General  Average ; 
and  when  she  shall  have  sailed  thence  with  her  original  cargo,  or  a  part  of  it, 
the  corresponding  expenses  of  leaving  such  port  or  place,  consequent  upon 
such  entry  or  return,  shall  likewise  be  admitted  as  General  Average.  (6.)  The 
cost  of  discharging  cargo  from  a  ship,  whether  at  a  port  or  place  of  loading, 
call,  or  refuge,  shall  be  admitted  as  General  Average,  when  the  discharge  was 
necessary  for  the  common  safety  or  to  enable  damage  to  the  ship,  caused 
by  sacrifice  or  accident  during  the  voyage,  to  be  repaired,  if  the  repairs  were 
necessary  for  the  safe  prosecution  of  the  voyage,  (c)  Whenever  the  cost  of 
discharging  cargo  from  a  ship  is  admissible  as  General  Average,  the  cost  of 
reloading  and  storing  such  cargo  on  board  the  said  ship  together  with  all 
storage  charges  on  such  cargo  shall  likewise  be  so  admitted.  But  when  the 
ship  is  condemned  or  does  not  proceed  on  her  original  voyage,  no  storage 
expenses  incurred  after  the  date  of  the  ship's  condemnation  or  of  the 
abandonment  of  the  voyage  shall  be  admitted  as  General  Average,  (d,)  If 
a  ship  under  average  be  in  a  port  or  place  at  which  it  is  practicable  to  repair 
her,  so  as  to  enable  her  to  carry  on  the  whole  cargo,  and  if,  in  order  to  save 
expenses,  either  she  is  towed  thence  to  some  other  port  or  place  of  repair 
or  to  her  destination,  or  the  cargo  or  a  portion  of  it  is  transshipped  by 
another  ship,  or  otherwise  forwarded,  then  the  extra  cost  of  such  towage, 
transshipment,  and  forwarding,  or  any  of  them  (up  to  the  amount  of  the 
extra  expense  saved)  shall  be  payable  by  the  several  parties  to  the  adventure 
in  proportion  to  the  extraordinary  expense  saved. 

Rule  XI. — Wages  and  Maintenance  of  Crew  in  Port  of  Refuge,  &c. — When 
a  ship  shall  have  entered  or  been  detained  in  any  port  or  place  under  the 
circumstances,  or  for  the  purposes  of  the  repairs,  mentioned  in  Rule  VII., 
the  wages  payable  to  the  master,  officers  and  crew,  together  with  the  cost  of 
maintenance  of  the  same,  during  the  extra  period  of  detention  in  such  port 
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or  place  until  the  ship  shall  or  should  have  been  made  ready  to  proceed 
upon  her  voyage,  shall  be  admitted  as  General  Average.  But  when  the  ship 
ie  condemned  or  does  not  proceed  on  her  original  voyage,  the  wages  and 
maintenance  of  the  masters,  officers  and  crew  incurred  after  the  date  of  the 
8hip*8  condemnation  or  of  the  abandonment  of  the  voyage,  shall  not  be  admitted 
as  General  Average. 

Rule  XII. — Damage  to  Cargo  in  Discharging,  &c. — Damage  done  to  or  loss 
of  cargo  necessarily  caused  in  the  act  of  discharging,  storing,  reloading,  and 
stowing,  shall  be  made  good  as  General  Average,  when  and  only  when  the  cost 
of  those  measures  respectively  is  admitted  as  General  Average. 

Resolutions  of  the  Average  Adjusters'  Association,  1886. 

(i.)»  That  when  a  ship  puts  into  a  port  of  refuge  for  the  purpose  of  repairing 
damage  which  is  itself  the  subject  of  General  Average,  and  sails  thence  with 
her  original  cargo  or  a  part  of  it,  the  outward  as  well  as  the  inward  port 
charges,  and  the  warehouse  rent  and  reloading  of  the  cargo,  equally  with 
the  discharging,  shall  be  treated  as  General  Average. 

(2.)*  That  when  a  ship  puts  into  a  port  of  refuge  for  the  purpose  of  repairing 
damage  which  is  itself  the  subject  of  Particular  Average  (or  not  of  General 
Average),  the  inward  port  charges  and  the  cost  of  discharging  the  cargo  to 
repair  the  ship  shall  be  General  Average,  the  warehouse  rent  of  cargo,  and  the 
cost  of  reloading  and  outward  port  charges  shall  be  a  particular  charge  on 
freight. 

(3.)  That  no  distinction  be  drawn,  in  practice,  between  discharging  cargo  for 
the  common  safety  of  ship  and  cargo,  and  discharging  it  for  the  purpose  of 
ejecting,  at  an  intermediate  port  or  ports  of  refuge,  repairs  necessary  for  the 
prosecution  of  the  voyage. 

(4.)  That  when  the  cargo  is  discharged  for  the  purpose  of  repairing,  re- 
conditioning, or  diminishing  damage  to  ship  and  cargo  which  is  itself  the  subject 
of  General  Average,  the  cost  of  storage  on  it  and  of  reloading  it  shall  be  treated 
as  General  Average,  equally  with  the  cost  of  discharging  it. 

(5.)  That  damage  necessarily  done  to  cargo  by  discharging,  storing,  and 
reloading  it  be  treated  as  General  Average  when,  and  only  when  the  cost  of 
those  measures  respectively  is  so  treated. 

822.  If  it  is  necessary  to  discharge  the  cargo  for  the 
purpose  of  repairing  the  ship  or  for  its  own  preservation 
from  loss,  the  captain  must  request  leave  from  the  Judge 
or  proper  Tribunal  to  lighten  (the  ship)  and   carry  (the 

•  These  two  Resolutions  failed  to  be  confirmed  in  18S7  by  two-thirds  of  the 
members  of  the  Association,  so  remain  unconfirmed.  See  Lowndes,  Oeneral 
Average,  4th  Ed.,  p.  216  (n). 
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goods)  on  shore,  giving  notice  to  the  person  interested  in 
the  cargo,  or  to  his  representative,  if  present. 

In  a  foreign  port  he  will  similarly  apply  for  leave  to  the 
Spanish  Consul  in  a  place  where  there  is  one. 

In  the  former  case  {i.e.,  for  repairs  to  the  ship),  the 
expenses  will  be  on  shipowner's  account,  and  in  the  latter 
{i,e.f  the  preservation  of  the  cargo)  they  will  be  at  the  charge 
of  the  owners  of  the  merchandise  for  the  benefit  of  which 
the  discharge  was  effected. 

If  the  discharge  is  proved  to  be  for  both  reasons,  the 
expenses  are  distributed  pro  rata  on  the  value  of  the  ship 
and  cargo. 

Cf.  York-Antwerp  Rules  (1890),  10— 12,  B.  Bk.  II.,  103, 1.  643  (12),  P.  660, 
and  see  note  to  Art.  821,  ante. 

823.  It  will  be  the  duty  of  the  captain  to  protect  and 
preserve  the  cargo  when  disembarked,  and  he  will  be 
responsible  for  it  except  in  case  of  force  majeure. 

P.  661. 

824.  If  the  whole  cargo  or  part  of  it  appears  to  have 
sustained  unexpected  damage,  or  to  be  in  imminent  peril  of 
damage,  the  captain  may  make  application  to  the  Judge,  or 
competent  Tribunal,  or  the  Consul,  as  the  case  may  be,  for  a 
sale  of  the  whole  or  a  part  of  it,  and  those  who  have 
cognisance  of  the  matter  will,  after  survey  and  report  by 
experts,  advertisements,  and  other  suitable  formalities,  and 
an  entry  in  the  ship's  book  as  laid  down  in  Art.  624,  give 
their  authority  for  the  sale. 

The  captain  must  in  this  case  prove  the  legality  of  his 
proceedings,  under  penalty  of  answering  to  the  shipper  for 
the  price  the  goods  would  have  fetched  if  they  reached  their 
port  of  destination  in  sound  condition. 

G.  504,  P.  662. 

See  The  August  (Ad.  Div.,  1891,  not  yet  reported). 

825.  The  captain  will  be  answerable  for  damages  caused 
by  his  delay,  if  he  does  not  proceed  on  his  voyage  when  the 
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reason  which  occasioned  the  putting  into  a  port  of  distress 
has  ceased  to  operate. 

If  the  reason  for  putting  into  port  was  the  fear  of  enemies, 
privateers,  or  pirates,  there  shall  be,  before  sailing,  a  con- 
sultation and  consent  of  the  officers  and  those  interested  in 
the  cargo  who  are  present,  as  laid  down  in  Art.  819. 

B.  Bk.  IL,  S3, 1.  569,  646,  p.  663. 

Section  III. 

Collisions. 

826.  If  one  ship  fouls  another  in  consequence  of  the 
default,  neglect,  or  want  of  skill  of  the  captain,  mate,  or 
any  other  member  of  the  ship's  company,  the  owner  of  the 
vessel  which  fouls  the  other  will  make  good  the  damages 
and  injuries  sustained,  after  they  have  been  assessed  by 
experts. 

B.  Bk.  II.  228,  F.  407,  G.  736,  H.  534,  N.  78,  P.  665,  R.  1097,  ^"h  m^, 
X120,  Sw.  172  (i),  175.    E.  242  (2).    M.  &  P.  631,  Macl.  286. 

This  article  clears  up  the  doubt  which  existed — ^whether  in  Spain  a  ship- 
owner was  liable  at  all  for  the  acts  of  his  servants  occasioning  a  collision.  See 
The  M,  Moxham,  i  P.D.  43,  107  ;  The  Leon,  6  P.D.  148.  The  liability  of  the 
owner  is  limited  to  the  value  of  ship  and  freight.  See  Art.  837  post^  and  as  to 
liability  of  the  actual  wrongdoer.  Arts.  809  (8)  and  829. 

827.  If  both  vessels  are  to  blame  for  the  collision,  each 
of  them  will  bear  its  own  loss,  and  both  will  be  answer- 
able in  full  for  the  damage  and  injuries  sustained  by  their 
cargoes. 

B.  Bk.  II.,  229,  damages  divided  in  ratio  of  default,  F.  407,  the  law,  though 
silent  on  the  special  case  of  both  to  blame,  is  interpreted  by  the  Courts  to  mean 
that  the  total  damage  to  both  vessels  is  apportioned  in  the  ratio  of  the  fiault 
attaching  to  each.  G.  737  and  H.  535,  each  bears  his  own  loss.  I.  662,  as  here. 
N.  80,  damages  in  discretion  of  Court.  P.  666,  as  in  Belgium.  R.  X120,  each 
bears  his  own  damage  and  compensates  the  cargo.  Sw.  172,  as  in  Russia,  but 
with  a  certain  discretion  to  the  Court  to  apportion  the  loss  in  extreme  cases. 
E.  242  (3),  divided  between  the  ships  in  proportion  to  their  value. 

M.  &  P.  631.  632,  Macl.  287—389. 

See  notes  to  I.  662,  ante. 
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The  first  note  to  Art.  662  in  the  Italian  Code  [Foreign  Maritime  Laws  : 
II.  Italy,  ante,']  requires  certain  emendations.  Since  it  appeared,  both  this 
Code  and  the  new  Portuguese  Code  have  come  into  operation  ;  that  of  Portugal 
instead  of  being  identical  with  the  Dutch  Code,  as  formerly,  is  by  Art.  666 
assimilated  to  that  of  Belgium,  where  both  vessels  are  to  blame,  and  in  case  of 
doubt  is  similar  to  that  of  Spain  as  laid  down  in  the  text.  In  the  second  note 
(a),  it  is  obvious  from  the  text  of  the  Article  here  considered  that  Spain  has 
followed  Italy  in  altering  her  law  on  this  point  so  as  to  bring  it  into  accord  with 
the  doctrine  of  the  English  Common  Law.  In  the  third  note  (6),  The  Bemina^ 
there  referred  to  as  first  decided  in  the  Court  of  Appeal,  has  been  carried  to 
the  House  of  Lords,  and  is  reported  (Mills  v.  Armstrongs  14  App.  Cas.  i),  and 
decides  that  the  relatives  of  a  passenger  or  innocent  member  of  the  crew  can 
recover  full  damages  from  the  other  vessel  when  both  are  to  blame,  and  a 
guilty  member  of  the  crew  can  recover  nothing ;  it  is  not,  however,  decided 
whether  a  member  of  the  crew  who  is,  so  to  speak,  an  innocent  particeps 
criminis^  as  the  helmsman  or  engineer,  who  in  obedience  to  orders  executes  an 
erroneous  manoeuvre,  can  recover  or  not,  whilst  the  right  of  recovery  of  a 
passenger  against  his  own  ship  is  governed  by  the  contract  he  has  made 
(Haigh  V.  RM,S.P,  Co,,  5  Asp.  M.L.C.  189;  Thompson  v.  R.M.S,P.  Co., 
5  Asp.  M.L.C.  190 ;  R,  v.  Judge  of  City  of  London  Court,  5  Asp.  M.L.C.  283). 

In  the  special  case  where  two  vessels  belonging  to  the  same  owners  come 
into  collision  by  the  fault  of  both,  and  cargo  is  damaged  which  is  carried  under 
a  Bill  of  Lading  exonerating  the  owners  from  liability  for  the  negligence  of 
their  servants,  in  England  the  cargo-owners  recover  half  from  the  owners  of 
the  two  ships  in  their  capacity  of  owners  of  the  vessel  on  which  the  cargo  was 
not  carried  (Chartered  Mercantile  Bank  of  India,  &>€.,  v.  Netherlands  Indian 
Steam  Navigation  Co,,  10  Q.B.D.  521),  whilst  in  France  they  recover  the  whole 
(Charles  Quint  and  VilU  de  Brest,  6  RJ,D,M,  35). 

In  the  ordinary  case  of  '*  both  to  blame,"  in  England  cargo  can  recover 
half  from  the  other  vessel,  subject  to  limitation  of  liability  and  the  balance 
from  the  carrying  ship,  or  may  leave  the  other  ship  alone  and  recover  all 
under  the  contract  from  the  carrying  ship,  subject,  however,  to  the  limitation  of 
liability,  and  to  any  special  clauses  in  the  Bill  of  Lading.  In  France  it  can 
recover  the  whole  from  both  vessels  jointly  and  severally  (The  DurUy  and 
Sirius,  4  R,I.DM.  259 ;  Charles  Quint  and  VilU  de  Brest,  6  R,LD.M.  35), 
subject  to  special  exonerating  clauses  as  to  the  liability  of  the  carrying  ship, 
and  in  Germany  the  cargo  can  recover  in  solido  against  either,  and  there  is  no 
contribution  between  them  (i  R,I.D.M,,  p.  191),  in  both  of  these  cases  the 
liability  being  limited  to  the  value  of  ship  and  freight  after  the  damage.  In  the 
new  Portuguese  Code  it  appears  (i)  that  a  collision  is  presumed  to  be  acci- 
dental until  the  contrary  is  proved  (Art.  669),  and  that  in  case  of  accident  the 
loss  rests  where  it  falls  (Art.  664),  in  case  of  doubt  as  to  which  vessel  is  to  blame 
both  are  liable  to  the  cargo  (Art.  668),  when  both  are  to  blame  each  is  liable 
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in  proportion  to  the  blame  attaching  to  it  (Art.  666),  and  it  further  appears 
(Art.  492)  that  in  case  of  collision  the  liability  of  a  shipowner  is  not  limited  to 
the  value  of  ship  and  freight,  or  at  all. 

828.  The  rule  of  the  previous  article  is  applicable  in  the 
case  where  it  cannot  be  determined  which  of  the  two  ships 
caused  the  collision. 

There  is  no  provision  in  the  present  Belgian  Code  for  this  case ;  it  would 
probably  be  considered  as  accidental,  when  under  B.  Bk.  II.,  228,  each  ship 
and  each  cargo  bears  its  own  loss.  F.  407,  damage  divided  equally  between 
the  vessels.  G.  737,  as  here.  H.  538,  whole  damage  to  both  ships  and  cargoes 
massed  together  and  divided  proportionally. 

I.  662,  and  P.  668,  as  here,  but  specially  including  liability  for  personal 
injuries.     Norway,  Sweden  and  Russia  have  no  provision  for  this  case. 

£.  242  (3),  total  damage  divided  between  ships  in  proportion  to  their  values. 

See  note  (a),  Italy,  Art.  662,  ante  (Foreign  Maritime  Laws  :  II.  Italy), 
and  notes  to  preceding  Article. 

829.  In  the  cases  referred  to,  a  right  of  civil  action  by  the 
shipowner  against  the  person  causing  the  damage  is  reserved, 
as  also  the  criminal  liabilities  which  may  arise  from  it. 

B.  Bk.  II.,  12,  21,  230,  F.  216,221,  230,  G.  736,  H.  321,  3^9,  534,  535, 
I.  663,  and  M.M.C.  66,  N.  78,  79,  P.  671,  672,  R.  890,  894,  918,  919,  11 11, 
1121,  1218,  Sw.  49,  172,  175.     E.  30,  35,  89,  242,  M.  &  P.  614. 

830.  If  one  vessel  collides  with  another  by  pure  accident, 
or  unavoidable  circumstances  (force  majeure) ,  each  vessel 
and  its  cargo  bears  its  own  loss. 

B.  Bk.  II.,  228,  F.  407,  G.  737,  H.  536,  540,  I.  660,  N.  80,  P.  664,  669, 
R.  1109,  1113,  1119,  1121,  Sw.  172  (2).  E.  242  (i),  and  cf.  Art.  809  (8),  ante, 

M.  &  P.  631,  Macl.  286. 

It  is  now  decided  in  England  that  a  collision  between  A.  &  B.,  not 
occasioned  by  negligence  of  ship  A.,  creates  no  liability  of  A.  to  her  cargo, 
it  being  within  the  ordinary  exception  in  Bills  of  Lading,  of  *•  dangers  and 
accidents  of  the  sea*'  (The  Xanihot  12  App.  Cas.  503),  and  in  an  action 
against  B.  by  the  cargo  of  A,  the  ground  of  action  must  be  some  actual  or 
implied  negligence;  there  is,  however,  this  difference  between  the  case  of  the 
two  ships,  in  an  action  against  A.  on  the  contract  it  is  for  A.  to  excuse 
herself,  in  an  action  against  B.  it  is  for  the  plaintiffs  to  prove  negligence. 

831.  If  a  vessel  comes  into  collision  with  another  by  the 
fault  of  a  third,  the  owner  of  this  third  vessel  will  make 
good  the  damages  and  losses  arising  from  the  collision, 

22 
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reserving  the   captain's  civil   responsibility    to    the    said 
shipowner. 

G.  741,  I.  664,  p.  667.  The  Codes  of  Germany  and  Italy  in  words  are 
limited  to  the  case  of  a  previous  collision  causing  a  second;  that  of 
Portugal  is  in  general  terms  as  here,  and  in  principle  agrees  with  the  law  of 
England  in  such  case.  M.  &  P.  624 ;  TA/  Thames,  44  L.J.  (Ad.)  23 ;  The 
Industry  y  L.R.  3,  A.  &  E.  303  ;  The  Sisters,  x  P.D.  117. 

832.  If  in  consequence  of  a  hurricane  or  other  unavoidable 
cause,  a  vessel  which  is  properly  moored  or  anchored  fouls 
vessels  near  her  and  does  damage,  the  damage  done  will 
be  considered  as  Particular  Average  on  the  vessel  that  is 
fouled. 

This  section  appears  to  be  only  a  special  case  of  the  general  principle, 
already  covered  by  the  preceding  Art.  830  (q.v.). 

There  is  a  curious  special  provision  in  this  case  in  Russia  (R.  11 13,  1x14)* 
and  Holland  (H.  560),  by  which  in  such  case  the  vessel  which  drags  or  drifts 
bears  her  own  damage  and  pays  half  to  other  vessels,  and,  what  is  even 
more  remarkable,  in  Holland  this  half  is  assessed  as  General  Average  on 
ship  and  cargo. 

833.  A  vessel  which,  after  a  collision,  founders  imme- 
diately, and  also  one,  which,  being  compelled  to  make  for 
a  port  to  repair  the  damage  received  in  the  collision,  is 
lost  on  the  way  or  is  obliged  to  run  ashore  to  save  herself, 
is  deemed  to  be  lost  in  consequence  of  the  collision. 

G.  739,  H.  539,  P.  670.     The  Mellona,  3  W.  Rob.  7. 

834.  If  ships  which  come  into  collision  have  pilots  on 
board  performing  their  functions  at  the  time  of  the 
collision,  their  presence  does  not  exempt  the  captains 
from  responsibility,  but  gives  them  a  right  to  compensation 
from  the  pilots,  without  prejudice  to  any  criminal  liability 
incurred  by  the  latter. 

B.  Bk.  n.,  228,  G.  740,  L  (M.M.C.  66,  X07,  X99— 20x),  P.  672,  R.  X2i8,  and 
Appendices. 

In  case  of  voluntary  pilotage  it  appears  to  be  universally  law  that  the  ship, 
owner  is  liable,  with  a  remedy  over  against  the  pilot  if  he  is  at  fault.  In  the 
case  of  Trinity  House  Pilots,  however,  this  remedy  over  is  limited  to  the 
amount  of  their  bond,  ;fioo;  in  some  countries,  as  Italy  (I.M.M.C.  199), 
Portugal  (P.  672),  and  Russia  (R.  X2i8),  the  remedy  over  goes  beyond  the 
pilot  himself  to  the  pilotage  fund  or  local  authorities. 
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Compulsory  pilotage,  t^.,  a  defence  to  an  action  for  damage  by  collision  that 
the  vessel  at  the  time  was  under  the  control  of  a  pilot  by  compulsion  of  law, 
and  that,  the  relation  of  master  and  servant  not  existing  between  him  and  the 
shipowner,  the  shipowner  cannot  be  held  responsible  for  his  acts  of 
negligence,  is  a  valid  defence  in  England  and  Germany  (G.  740),  whilst  by  the 
law  of  Belgium  (B.  Bk.  II.,  228)  {Ths  Halley,  L.R.  2  P.C.  204),  and  of  France 
(The  Augusta y  6  Asp.  M.L.  58,  161),  and  in  the  Danube  (The  Agnes  Otto^ 
12  P.D.  56),  and  Suez  Canal  (The  Guy  Mannering^  7  P.D.  132),  under  local 
regulations,  it  is  no  defence.  The  point  appears  to  be  that  in  the  States  where 
his  presence  is  a  defence,  he  supersedes  the  captain,  and  is  in  command ;  in 
those  where  it  is  no  defence,  he  is  merely  an  adviser ;  as  to  his  position  in 
Italy,  see  note  (Foreign  Maritime  Laws  ;  II.  Italy,  M.M.C.  201),  ante. 
In  the  United  States  it  sometimes  is,  and  sometimes  is  not,  a  defence,  the 
test  appearing  to  be  that  if  the  shipowner  has  a  choice  of  selecting  which 
pilot  he  likes  from  the  general  body,  his  employment,  though  compulsory,  is 
no  defence,  whilst  if  the  first  one  who  appears  must  be  employed,  it  is.  See 
Smith  V.  Cowdry,  i  How.  28,  The  China,  7  Wallace  53,  67,  Law  Times, 
May  14th,  1881,  Parsons  on  Shipping,  Vol.11.,  p.  117,  n.  It  is  difficult  to 
distinguish  the  case  of  a  pilot  engaged  specially  to  take  a  ship  from  Gravesend 
to  sea,  and  selected  from  the  whole  body  of  pilots  who  have  certificates  or 
licenses,  and  that  of  a  captain  engaged  specially  to  take  a  ship  on  her  voyage, 
and  who  must  be  selected  from  those  who  have  masters*  certificates. 

835.  Actions  for  recovery  of  damages  and  losses  arising 
out  of  collisions  will  be  barred,  unless  a  protest  or  declara- 
tion is  presented  within  twenty-four  hours  before  the  proper 
authority  of  the  port  in  which  the  collision  occurs,  or  in 
the  first  port  the  vessel  comes  into  if  in  Spain,  or  before 
the  Spanish  Consul  if  the  collision  happens  in  a  foreign 
country. 

B.  Bk.  II.,  232,  233,  F.  436,  G.  906  (2),  908  (3),  H.  742,  I.  665,  N.  79,  P.  673, 
Sw.  284,  286.     E.  274,  275. 

There  is  no  corresponding  provision  to  this  in  English  Law,  and,  indeed,  the 
ordinary  Statutes  of  Limitation  do  not  apply.  See  the  Kong  Magnus  (1891, 
P.  223),  where  a  claim  16  years  old  was  held  not  to  be  barred  by  laches, 

836.  A  default  in  making  a  protest  does  not  prejudice 
those  interested  so  far  as  personal  injuries  or  damage  done 
to  cargo  are  concerned,  when  they  were  not  on  board  the 
ship,  or  not  in  a  condition  to  make  their  wishes  known. 

B.  Bk.  II.,  231, 1. 665,  p.  673, 

Though  not  expressed  in  the  Code,  this  appears  aUo  to  be  the  case  in 
France  (Charles  Quint  and  Ville  de  Brest,  6  R,I,D.M,  35). 

22 — 2 
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837.  The  civil  liability  incurred  by  shipowners  in  the 
cases  mentioned  in  this  section  is  understood  to  be  limited 
to  the  value  of  the  ship  with  all  its  appurtenances  and 
freights  earned  on  the  voyage. 

B.  Bk.  IL,  7,  F.  216,  G.  452,  736,  H.  321, 1.  491,  N.  65,  79.  Sw.  49,  172,  175, 
E.  30,  M.S.A.,  1862,  §  54. 

The  general  rule  of  Continental  States  is  that  the  liability  of  owners  for  the 
acts  of  their  captains  is  limited  to  the  value  of  ship  and  freight,  and  can  be 
cleared  by  abandoning  them ;  this  is  also  the  law  in  the  United  States.  In 
England,  however,  the  liability  is  limited  to  a  sum  of  ;f8  per  ton  in  case  of 
damage  to  property,  and  an  additional  £y  per  ton  where  there  is  loss  of  life 
or  personal  injury.  By  the  new  Code  of  Portugal  (P.  492)  the  liability  of 
shipowners  in  case  of  collision  appears  to  be  unlimited. 

838.  When  the  value  of  the  vessel  and  its  appurtenances 
does  not  suffice  to  cover  the  liabilities,  compensation 
due  for  loss  of  life  or  personal  injury  will  be  entitled  to 
priority. 

I.  661. — See  note  (a)  to  that  Article,  which,  however,  requires  a  slight 
emendation,  as  the  new  Portuguese  Code  (P.  673  (i) ),  like  the  Belgian  Code, 
recognises  claims  for  loss  of  life  and  personal  injuries,  and  by  the  Article  here 
considered,  Spain,  like  Italy,  gives  priority  to  such  claims,  and  it  has  been 
decided  in  England  that  where  there  is  loss  of  life  or  personal  injury,  as  well 
as  damage  to  property,  the  life  and  personal  injury  claims  have  the  exclusive 
benefit  of  the  £j  per  ton,  the  difference  between  £15  and  ;£'8,  and  then  for  the 
balance  of  the  claim  have  an  equal  right  to  shate  in  the  remaining  £%  per  ton. 
The  Victoria^  13  P.D.  125.  The  latter  part  of  the  note  relating  to  case  of  the 
Sailing  Ship  Garston  Co,  is  now  inaccurate,  owing  to  the  decision  of  the 
House  of  Lords  in  the  case  of  The  Xanthot  12  App.  Cas.  503.  See  Note  to 
Art.  830,  ante, 

839.  If  there  is  a  collision  between  Spanish  ships  in 
foreign  waters,  or  if,  after  a  collision  on  the  high  -seas, 
the  vessels  arrive  at  a  foreign  port,  the  Spanish  Consul  in 
such  port  will  institute  a  summary  enquiry  into  the 
matter,  and  send  the  papers  to  the  Captain  -  General  of 
the  nearest  department  for  further  prosecution  and 
determination. 

This  provision  is  new.  Protests  and  claims  had  to  be  made  in  the  first  port 
reached.    See  note  to  Italy  (I.  665). 
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Section  IV. 
Shipwrecks. 

840.  The  losses  and  depreciations  that  a  ship  and  its 
cargo  sustain  in  consequence  of  wreck  or  stranding  will  be 
at  the  separate  account  of  the  several  owners,  who  will  share 
in  the  same  way  in  whatever  is  salved. 

G.  703,  I.  646  (i),  P.  635  (2),  637. 

841.  If  the  wreck  or  stranding  be  caused  by  the  default 
or  want  of  care  and  skill  of  the  captain,  or  if  the  vessel 
went  to  sea  insufficiently  repaired  and  equipped  (i.e.,  in  an 
unseaworthy  condition),  the  shipowner  or  shippers  may 
demand  compensation  from  the  captain  for  injury  done  to 
the  ship  or  cargo  by  the  casualty,  in  conformity  with  what 
is  laid  down  in  Articles  610,  612,  614,  and  621. 

This  is  probably  the  law  of  all  civilised  States,  even  though  not  expressly 

-  stated,  in  the  case  of  a  master  of  a  ship,  that  a  person  injured  should  obtain 

satisfaction,  if  he  can  get  it,  from  the  person  injuring  him ;  the  more  important 

question  is  how  far  the  shipowner  and  the  ship  itself  are  liable  for  the  acts  of 

the  master.    See  Arts.  587,  588,  and  837  anU, 

842.  There  is  a  special  lien  on  property  salved  from  a 
wreck  for  the  payment  of  salvage,  and  its  claim  must  be 
satisfied  by  the  owners  of  the  goods  before  they  are 
delivered  to  them,  and  in  priority  to  any  other  charge  on 
them  if  they  are  sold. 

B.  Bk.  II.,  3  (6),  H.  313  (i),  566,  G.  753, 1.M.M.C.  133,  P.  689. 

843.  If  several  vessels  are  sailing  on  a  joint  undertaking 
{en  conserva),  and  one  of  them  is  wrecked,  the  cargo  that  is 
salved  will  be  divided  amongst  the  rest  in  proportion  to 
what  each  can  take. 

If  any  of  the  captains  refuse  without  just  cause  to  receive 
his  share,  the  captain  who  has  been  wrecked  will  enter  a 
protest  against  him  before  two  sea  officials  for  all  losses  or 
injuries  which  may  ensue,  and  extend  the  protest  within 
24  hours  of  his  arrival  at  his  first  port,  and  include  it  in  the 
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proceedings  which  he  must  institute  in  accordance  with  the 
rules  laid  down  in  Art.  612. 

If  it  is  not  possible  to  transship  all  the  wrecked  cargo  on 
to  the  other  vessels,  things  of  greatest  value  and  least  bulk, 
as  pointed  out  by  the  captain  in  agreement  with  the  officers 
of  his  vessel,  will  have  priority  in  salvage. 

844.  The  captain  who  has  collected  goods  salved  from  a 
wreck  will  prosecute  his  voyage  to  his  port  of  destination, 
and  on  his  arrival  will  place  them,  under  Judicial  control, 
at  the  disposal  of  their  lawful  owners. 

If  the  goods  can  be  discharged  in  the  port  to  which  they 
are  consigned  by  a  deviation  from  the  voyage,  the  captain 
may  put  in  to  that  port,  if  the  shippers  and  super-cargoes 
who  are  present,  and  the  officers  and  passengers  on  board 
the  ship  consent ;  but  he  cannot  justify  so  doing,  even  with 
such  consent,  in  war  time,  or  when  the  port  is  difficult  or 
dangerous  to  approach. 

All  expenses  of  such  putting  into  port  will  be  on  account 
of  the  owners  of  the  cargo  (so  carried)  as  well  as  the 
payment  of  such  freight  as,  having  regard  to  the  circum- 
stances of  the  case,  is  fixed  upon  by  agreement  or  Judicial 
decision. 

This  legalises,  under  certain  restrictions,  a  deviation,  not  merely  to  save 
property,  but  to  benefit  salved  property,  contrary,  in  both  cases,  to  English 
Law.    See  Scaramanga  v.  Stamps  5  C.P.D.  295. 

845.  If  there  is  no  one  in  the  ship  having  an  interest  in 
the  cargo  who  can  satisfy  the  expenses  and  freights  result- 
ing from  the  salvage,  the  Judge  or  Competent  Court  may 
order  the  sale  of  the  portion  necessary  to  satisfy  them  by 
its  proceeds.  Resort  may  be  had  to  the  same  process 
where  the  preservation  of  the  cargo  is  attended  with 
danger,  or  when  a  year  has  elapsed  without  its  lawful 
owners  being  ascertained. 

In  both  cases  the  proceedings  will  be  conducted  with  the 
publication   and  formalities  ordered  in  Art.  579,  and  the 
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proceeds  of  the  sale  will  be  placed  on  secure  deposit, 
according  to  the  judgment  of  the  Judge  or  Court,  to  be 
handed  over  to  its  lawful  owners. 

This  applies,  in  a  roundabout  way,  the  sweet  simplicity  of  a  suit  in  rem  in  the 
Admiralty  Court  in  England,  which  is  available  in  all  cases  of  salvage,  and 
which,  if  no  one  intervenes  to  protect  his  interest,  results  in  a  sale  of  the  property 
and  a  payment  out  of  the  salvage  award. 

F.  W.  Raikes. 


v.— CURRENT    NOTES    ON    INTERNATIONAL 

LAW. 

Public  International  Law. 
The  Behring  Sea  Question. 
npHE  very  serious  illness  of  Mr.  Secretary  Blaine,  greatly 
"^  as  we  must  regret  it  in  itself,  has  undoubtedly  served 
to  facilitate  the  solution  of  the  Behring  Sea  dispute.  At 
the  beginning  of  May,  Mr.  Blaine,  in  a  long  letter*  to 
Sir  Julian  Pauncefote,  replied  to  Lord  Salisbury's  com- 
munication of  February  last.t  He  agreed  to  arbitration, 
provided  that  the  matters  to  be  referred  to  the  arbitrators 
be  couched  in  the  form  of  the  six  questions  set  forth  by 
him.  As  several  of  these  are  more  or  less  irrelevant  to  the 
real  point  at  issue,  and  one  at  least  is  quite  frivolous, 
further  negotiations  will  probably  be  necessary  in  order  to 
arrive  at  a  satisfactory  basis  of  arbitration.  Mr.  Blaine's 
argument  in  the  same  letter,  derived  from  a  supposed 
analogy  between  the  U.S.  Behring  Sea  Order  and  the 
Herring  Fishery  (Scotland)  Act  of  1889,  can  hardly 
be  taken  seriously.  It  would  seem,  however,  that 
President  Harrison  and  his  Secretary  of  State  are  not 

•  Times,  8th  May,  1891. 

t  Parliamentary  Papers,  U.S.,  Nos.  i  and  2  (1891). 
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absolutely  at  one  in  the  desire  to  prolong  the  dangerous  state 
of  friction  between  the  two  countries.  At  all  events,  during 
Mr.  Blaine's  illness,  on  the  15th  June  last,  an  agreement  for 
a  modus  vivendi  was  entered  into  between  Great  Britain  and 
the  United  States  upon  the  terms  of  a  close  season  for 
seals  being  established  in  Alaskan  waters,  until  May,  1892.* 

During  the  breathing  space  thus  afforded,  it  is  hoped  that 
some  definite  agreement  for  arbitration  will  be  speedily 
arrived  at.  It  is  satisfactory  to  know  that  two  British 
Commissioners,  Sir  George  Baden  Powell  and  Dr.  Dawson, 
have  been  despatched  to  the  Prybilof  Islands  to  consider 
on  the  spot  the  best  means  of  checking  the  threatened 
extermination  of  the  seals  in  Alaskan  waters. 

Meanwhile,  the  Judicial  proceedings  in  the  W,  P,  Sayward 
case  are  progressing,  though  slowly.  The  arguments  of 
counsel  for  and  against  the  writ  of  prohibition  have  been 
delivered  .t  The  two  main  questions  propounded  by 
Mr.  Choate  well  epitomise  the  whole  British  view  of  the 
matter.  Owing  to  the  desire  of  the  Supreme  Court  to 
have  a  full  Bench,  and  the  unfortunate  indisposition  of 
Mr.  Justice  Bradley,  the  final  hearing  of  the  case  has  been 
postponed  till  9th  October. 

We  may  mention  that  there  is  an  admirable  article  in  the 
Revue  de  Droit  International  (Brussels),  No.  3,  1891,  on 
La  Question  d' Alaska,  by  Dr.  Geffcken. 

.*♦* 

The  Civil  War  in  Chili. 

The  melancholy  interest  in  the  deadly  Chilian  contest 
has  not  been  confined  to  members  of  the  Stock  Exchange 
and  connoisseurs  in  torpedoes  and  armour  plates.  The 
war  has  produced  several  incidents  of  importance  in 
International  Law.     In    the  first  place,    the    Orders    of 

•  Times^  i6th  June,  1891.  f  Times^  25th  and  27th  April,  1891. 
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President  Balmaceda  closing  to  foreign  Commerce  such 
ports  as  Iquique  and  Pisagua  are  of  doubtful  validity,  and 
may  at  any  moment  cause  trouble.* 

Then,  the  Itata  affair,  which  recalled  to  the  U.S.  Govern- 
ment unpleasant  memories  of  the  Alabama  claims,  promised 
at  first  to  be  somewhat  exciting.  The  Itata  appears  to  have 
been  a  vessel  in  the  service  of  the  Congressionalist  Party  or 
**  insurgents,"  and  to  have  put  in  to  the  Californian  port  of 
San  Diego,  about  the  end  of  April,  with  the  intention  of 
shipping  arms,  coal,  and  provisions.  While  the  U.S. 
Executive  was  doubtless  considering  how  to  apply  to  the 
case  its  own  hazy  doctrine  of  "due  diligence,"  the 
delinquent  vessel  slipped  out  of  port,  shipped  arms  and 
ammunition  outside  the  harbour  from  a  U.S.  schooner,  the 
Robert  and  Minnie,  and  having  already  taken  on  board  600 
tons  of  coal,  was  speeding  southwards  before  the  U.S. 
authorities  had  quite  made  up  their  minds  what  to  do.t 

In  spite  of  Mr.  Blaine's  grave  doubts  as  to  the  legal 
position,  the  U.S.  Government  appears  to  have  sent  the 
Charleston  in  pursuit,  with  orders  to  capture  the  fugitive 
"  at  all  hazards.'*!  In  doing  this  it  seems  to  have  relied  on 
the  rather  questionable  proposition  laid  down  by  its 
Solicitor-General  in  the  W.  P.  Sayward  case  that  "the 
seizure  of  a  ship  on  the  high  seas  after  it  has  committed  an 
illegal  act  within  our  territory  is  justifiable."^  At  the 
same  time,  a  Chilian  senator,  Sr.  Ricardo  Trumbull,  was 
arrested  as  having  aided  and  abetted  the  Itata's  "  breach  of 
neutrality."  The  Robert  and  Minnie  was  also  seized,  but 
subsequentlyreleased.il  The  chase  of  the  Itata  proved  to 
be  a  stem  chase,  but  when  she  reached  Iquique  Harbour, 
she  (together  with  5,000  rifles  still  on  board)  was  voluntarily 


•  Timest  21st  April  and  5th  June.  f  Times,  7th  May,  nth  May. 

X  Times,  14th  May.  §  Times,  nth  May. 

II  Times,  8th  July. 
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handed  over  by  the  Provisional  Junta  to  the  U.S.  cruisers, 
and  by  them  somewhat  ignominiously  conducted  back  to 
San  Diego. 

Her  ultimate  fate  has  yet  to  be  decided,  and  International 
Jurists,  our  own  in  particular,  will  watch  the  further 
development  of  the  case  with  interest.  The  French 
Government  at  the  end  of  May  ordered  the  sequestration 
of  three  ships  which  were  being  built  for  President 
Balmaceda,  one  at  Havre  and  two  at  Toulon,*  but  very 
recently  they  were  allowed  to  leave.  One  of  them,  the 
Presidents  Pinto,  ran  aground  before  she  had  left  Toulon 
Harbour ;  another,  the  Presidents  ErrazuriZy  manned  with  a 
motley  crew  of  various  nationalities,  visited  Penzance, 
and  then  put  in  at  Lisbon,  and  after  causing  great  trouble 
to  the  Portuguese  Authorities,  started  for  Chili. 

During  the  progress  of  the  Chilian  Civil  War  there  have 
been  several  cases  of  entry  into  neutral  territory  (with  or 
without  permission)  by  the  combatants.  Thus  the  Argentine 
Republic  allowed  2,000  soldiers  to  cross  its  frontier,  upon 
the  condition  of  their  previously  submitting  to  be  dis- 
armed.t  Peru,  on  one  occasion,  also  gave  a  similar  per- 
mission to  a  portion  of  the  retreating  garrison  of  Tacua 
and  Arica  upon  a  like  condition,  and  it  subsequently  pre- 
vented the  troops  from  re-crossing  the  frontier.!  More 
recently  still.  Col.  Cadmus's  division  forcibly  entered  and 
crossed  Argentine  territory  in  order  to  join  the  southern 
army  corps. §  On  another  occasion  the  Bolivian  authorities 
had  to  imprison  the  officers  of  some  fugitive  Presidential 
troops  for  punishing  their  men  with  the  lash  in  Bolivian 
territory.il 

As  regards  the  recognition  of  the  Congressionalists  as 
belligerents  by  foreign  powers,  this  does  not  appear  to  have 

•  Times,  ist  June.  t  I^i^-t  13*^  April.  J  Ibid.,  17th  April. 

§  Ibid,,  2i8t  April.  ||  Ibid,,  zst  May. 
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yet  generally  taken  place,  notwithstanding  a  special 
application  to  the  French  Government,*  and  a  Circular 
Note  sent  more  recently  to  all  the  European  Governments 
by  the  Provisional  Junta.t  Bolivia  seems  to  be  the  only 
State  which  has  accorded  formal  recognition,  which  it  did 
on  the  27th  May. J 

An  application  on  the  3rd  July  last  to  the  Chancery 
Division  for  an  order  to  restrain  Messrs.  Rothschilds  and 
Baring  Brothers  from  parting  with  certain  funds  belonging 
to  the  "  Republic  of  Chili,"  succumbed  to  the  preliminary 
objection  that  there  was  no  Sovereigfn  power  in  the 
"Republic  of  Chili"  at  present  recognised  by  our 
Government.  § 

A  claim  for  compensation  seems  likely  to  arise  in  the 
case  of  an  English  ship,  the  Gulf  of  Trinidad^  sunk  in 
Caldera  Harbour  by  a  stray  torpedo, ||  and  possibly  out  of 
the  illtreatment  of  two  English  Consular  officials ;  IT  but 
otherwise  the  rights  of  neutrals  have  been  tolerably  well 
observed. 

If  all  reports  are  true,  the  humanitarian  principles 
enunciated  by  the  Brussels  Conference  seem  to  have  been 
violated  by  both  combatants,  but  especially  by  the 
Balmaceda  Party.  The  extraordinary  Dictatorial  powers 
given  to  President  Balmaceda  by  his  Congress  read  like  a 
chapter  in  the  later  history  of  the  Roman  Republic,**  and 
would  certainly  tend  to  alienate  European  sympathy  from 
what  already  appears  to  be  the  losing  side.  It  is  perhaps  too 
late  even  to  hope  that  the  attempts  at  arbitration  made  by 


•  Times,  4th  May.  f  Ibid,,  nth  June.  J  Ibid,,  ist  June. 

S  See  Times,  4th  July.  The  report  of  the  case  is  not  very  full,  and  it  is 
difficult  to  apprehend  exactly  the  nature  of  the  objection  taken.  Undoubtedly 
we  do  recognise  a  Republic  of  Chili,  for  we  receive  an  accredited  representative 
of  the  Republic.  The  real  difficulty  is  as  to  who  constitutes  the  Sovereign 
power  now.    As  Kekewich,  J.,  said,  there  are  two  **  contending  parties." 

II  Ibid.,  4th  June.  %  Ibid,,  3rd  July.  •«  Ibid,,  19th  June. 
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Brazil,  the  United  States  and  France,  as  well  as  by  Great 
Britain  and  Germany,  may  prove  successful. 

*      ♦ 

m 

Extradition— Suffioient  Eridenoe. 

An  important  principle  regarding  Extradition  was 
affirmed  by  the  Divisional  Court  on  an  application  for 
a  Habeas  Corpus  in  the  case  of /»  re  Bellencontre^  L.R.,  1891, 
2  Q.B.  122.  The  extradition  demand  specified  fifteen 
charges,  four  only  of  which  disclosed  any  crime  by  English 
Law.  The  Court  held  this  was  sufficient  to  justify  extra- 
dition, provided  that  as  regards  the  four  charges  mentioned 
there  was  **  such  evidence  as  would  warrant  the  magistrate 
in  committing  the  prisoner  for  trial  in  an  English  Court  of 
Justice,  if  what  he  did  had  been  done  in  this  country  " 
(Cave,  J.,  at  p.  139). 

*** 

Private  International  Law. 

Foreign  Bankruptcies. 
The  Court  of  Appeal  has  affirmed  the  decision  of  Day,  J., 
in  the  case  of  Levasseur  and  Another  v.  Mason  and  Barry 
(L.R.,  1891,  2  Q.B.  73)  referred  to  in  our  February  issue 
(p.  168).  The  remarks  of  Lord  Esher,  M.R.,  at  p.  79,  upon 
the  general  effect  of  a  foreign  Bankruptcy,  are  particularly 
useful. 

Foreign  Business— Income  Tax. 

In  the  recent  case  of  The  London  Bank  of  Mexico 
and  South  America  v.  Apthorpe  (60  L.J.  Q.B.D.  196), 
Charles,  J.,  followed,  but  distinguished  to  some  extent, 
the  decision  of  the  House  of  Lords  in  Colquhoun  v.  Brooks^ 
L.R.  14  App.  Cas.  493. 
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Serrioe  of  Writs  against  Foreign  Firms,  etc. 

There  is,  as  usual,  quite  a  large  number  of  cases  on 
points  connected  with  the  procedure  in  actions  by  and 
against  foreign  firms. 

The  Court  of  Appeal,  in  the  case  of  The  Indigo  Co.  v. 
Ogilvy^  L.R.,  1891,  2  Ch.  31,  explained  its  decision  in 
Russell  V.  Cambefort,  23  Q.B.D.  526,  more  fully  than  it  did 
in  the  less  recent  case  of  Western  National  Bank  of  New 
York  V.  Perez,  Triana  <S*  Co.  (L.R.,  1891,  i  Q.B.  304,  and 
see  our  February  issue,  p.  166).  It  would  seem  now  to 
be  clearly  established  that  in  an  action  against  a  firm,  of 
which  the  constituent  partners,  or  any  of  them,  are  foreign 
subjects,  Ord.  ix.,  r.  16,  R.S.C.,  does  not  apply  so  as  to 
make  service  on  the  firm  good  against  individual  foreign 
partners,  whether  the  firm  as  such  is  properly  domiciled  or 
established  in  this  country  or  not.  The  proper  method  is  to 
obtain  leave  to  serve  out  of  the  Jurisdiction  under  Ord.  xi. : — 
"You  cannot  sue  a  firm,  some  members  of  which  are 
abroad,  at  all  events  without  leave  ;  if  you  can  sue  them  at 
all  in  the  firm's  name,  which  seems  doubtful,  you  must  at 
all  events  obtain  leave"  (Esher,  M.R.,  at  p.  39).  In  the 
still  Iditev  C2ise  of  Heinemann  &  Co.  v.  Hale  &Co.,  L.R.,  1891, 
2  Q.B.  83,  the  Court  of  Appeal  followed  its  earlier  decision, 
and  elucidated  the  further  point  that  a  writ  served  here  on 
one  partner  in  the  name  of  the  firm  was  irregular,  not  only 
as  against  foreign  partners,  but  also  as  against  the  English 
partner.  The  decision  of  Cave,  J.,  in  Lysaght  v.  Clark  &  Co., 
L.R.,  1891,  I  Q.B.  552,  would  thus  seem  to  be  overruled. 

In  Dobson  v.  Festi,  Rasini  &  Co.,  L.R.,  1891,  2  Q.B.  92, 
decided  a  few  days  after  the  last-mentioned  case,  the  Court 
of  Appeal  directly  held  that  Ord.  ix.,  r.  6,  did  not  apply  to 
a  foreign  firm,  so  as  to  make  a  service  {even  with  leave)  on 
one  foreign  partner  binding  on  other  foreign  partners.  In 
view  of  these  important  decisions,  it  would  now  seem 
pretty  clear  that  in  actions  against  firms,  English  or  foreign, 
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of  which  any  partners  are  out  of  the  jurisdiction,  the  proper 
and  only  safe  way  is  to  serve  the  writ  upon  each  partner 
individually,  with  or  without  leave,  according  to  whether 
he  is  in  or  out  of  the  jurisdiction.  One  other  recent  case, 
on  somewhat  the  same  subject,  is  interesting,  viz.,  Wilding 
V.  Bean,  L.R.,  1891,  i  Q.B.  100,  in  which  the  Court  of  Appeal 
refused  to  allow  substituted  service  on  a  person  out  of  the 
jurisdiction  in  default  of  proof  of  intention  to  evade  service. 

J.   M.  GOVER. 


The  Position  of  Ezeoutors  of  Landlords  under  the 
Agrioultural  Holdings  Act,  1883. 

There  seems  to  be  a  curious  difference  between  the 
positions  of  Executor  of  a  Landlord  and  Executor  of  a 
Tenant  under  the  Agricultural  Holdings  Act.  A  County 
Court  Judge  lately  held  that  the  expression  "  landlord  "  under 
the  Act  did  not  include  the  Executors  of  such  landlord, 
though  by  Section  61  the  expression  "  tenant  "  includes  the 
Executors  of  such  tenant.  The  difficulty  would  seem  to 
have  arisen  from  the  fact  that  the  Executors,  in  the  case  in 
question,  were  not  persons  for  the  time  being  entitled  to 
receive  the  rents  and  profits  of  the  holding,  inasmuch  as 
the  holding  had  passed  to  a  remainderman,  though  they, 
as  Executors  of  the  deceased  Landlord,  had  paid  the 
outgoing  tenant  the  balance  due  to  him  under  his  claim  to 
compensation  for  improvements.  On  appeal  from  the 
Judge  of  the  Wells  County  Court,  the  Judges  of  the 
Divisional  Court  differed,  Cave,  J.,  maintaining  the  decision 
of  the  County  Court  Judge,  while  Williams,  J.,  looking  to 
the  intention  of  the  Act,  thought  the  Executors  of  the 
Landlord   entitled   to   the   order  which  they   claimed,   to 
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make  the  amount  of  compensation  paid  by  them  a  charge 
upon  the  holding  under  Sec.  29  of  the  Act. 

We  learn  from  the  Agricultural  Economist,  for  July,  1891, 
in  which  the  facts  of  the  case  are  set  out,  that  leave  has 
been  given  to  appeal,  and  it  will  be  interesting  to  see  what 
view  the  Court  of  Appeal  may  take  of  a  point  which  is 
clearly  one  of  importance,  and  as  clearly  not  to  be  settled 
off-hand.  The  intention  of  the  Act,  we  should  submit,  was, 
as  Mr.  Justice  Williams  thought,  in  favour  of  the 
contention  of  the  Landlord's  Executors. 

Law  at  the  International  Congress  of  Orientalists. 
We  think  it  right  to  take  this  opportunity  of  noting  that 
the  forthcoming  Statutory  Ninth  Congress  of  Orientalists, 
which  is  to  meet  in  London  ist-ioth  September,  will,  for 
the  first  time  in  the  history  of  that  distinguished  series  of 
International  meetings,  have  a  Section  devoted  to  Compara- 
tive Religion,  Philosophy   and   Law.      In   a   Congress  of 
Orientalists,  such  a  combination  of  subjects,  which  might 
seem  singular  to  the  Western  mind,  is  perfectly  natural.     It 
is  practically  impossible,  indeed,  to  separate  the  provinces 
of  the  three  sub-divisions  of  this  Section  when  dealing  with 
Hindu   and   Mohammedan    Law,   or  with    Archaic    Law 
generally.     In  a  body  which,  till  very  lately,  had  for  the 
President  of  its  Organising  and  Reception  Committees  so 
eminent  a  Jurist  as  Sir  Patrick  Colquhoun,  himself  the 
well-known   author    of    a  Summary    of   the    Roman    Civil 
Law,  with  illustrations   from  the   Mosaic,   Mohammedan 
and  other  Foreign  Systems,  the  institution  of  a  Sectional 
Division  devoted  to  Comparative  Law  was  at  once  natural 
and  fitting.    And  it  is  no  less  natural  and  fitting  now  that 
the  Lord  High  Chancellor  has  accepted  the  position  left 
vacant   by  the   sudden  and   lamented   death   of    its  first 
occupant.    We  trust  that  the  zeal  of  Mr.  W.  Fooks  in 
the  Secretarial  duties  of  this  Section  will  be  adequately 
supported  by  the  Legal  Profession,  both  branches  of  which 


344  REVIEWS. 

have  shewn  their  interest  in  the  work  by  the  permission 
accorded  for  the  use  of  their  Halls  and  Rooms  both  by 
the  Hon.  Society  of  the  Inner  Temple  and  the  Incorporated 
Law  Society. 


Eebtetus. 


Commoners  of  Winchester  College,  1836- 1890.  By  Clifford  W. 
HoLGATE,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Secretary  to 
the  Bishop  of  Salisbury.  Salisburj' :  Brown  &  Co.  London : 
Simpkin  &  Marshall.     1891. 

In  presenting  the  World  of  Letters  with  the  book  now  before 
us,  the  Legal  Secretary  to  the  Bishop  of  Salisbury  has  done 
good  service  to  the  Biographer  of  Legal  as  well  as  of  Eccle- 
siastical and  Civil  and  Military  Celebrities.  In  his  pages, 
moreover,  there  is  a  living  interest  aroused,  as  we  are  reminded 
alike  of  the  great  men  of  a  past  generation — if  one  may  not  go 
so  far  as  to  say  of  old — and  of  names  of  mark  in  the  present  day, 
in  the  persons  of  a  Talfourd,  of  the  Oxford  Circuit,  son  of  Sir 
Thomas  Noon  Talfourd,  of  more  than  one  Chitty,  and,  among 
Judges,  of  Sir  Henry  Lopes  and  Sir  Ford  North,  while  authors  and 
editors  are  represented,  amongst  others,  by  an  Oldham,  a  Cotton, 
a  Churchill;  and  the  Local  Government  Board  by  a  former 
President,  the  present  Lord  Basing,  himself  a  member  of  the 
Inner  Temple.  The  other  branch  of  the  Legal  Profession  is  also 
largely  represented,  and,  as  far  as  the  present  volume  goes,  it 
may  be  said  to  outshine  the  Bar  by  producing  at  least  one 
Wykehamist,  who  after  being  a  solicitor  became  a  monk. 
Some  of  the  entries  of  avocations  adopted  by  old  Wykehamists 
are  decidedly  curious.  We  find  among  them  lessees  of  theatres, 
coffee,  tea,  and  orange  planters,  secretaries  of  American  and 
Mexican  land,  mining,  and  other  companies,  and  even  of  an 
American  Tatter  sail's,  while  some  are  described  as  Brewers,  and 
some  as  Bleachers,  and  others,  again,  soar  almost  beyond  our 
ken  as  Wharfingers  of  the  future.  There  is  something  in  Mr. 
Holgate's  volume  which,  as  has  been  seen,  may  serve  to  amuse 
us ;  but  there  is  also  a  great  deal  which  makes  it  a  valuable 
addition  to  our  books  of  reference. 
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By    C.    H.    LoMAX,    M.A.,    of   the    Inner    Temple, 
Barrister-at-Law. 


Administration  :— 

(i.)  P.  D. — Letters  of— Official  Beceiver—Bond  —  Sureties,  —  Lettera  of 
administration  granted  to  an  official  receiver  in  bankraptoji  and  the 
official  receiver  of  a  County  Court,  on  their  personal  lK)nds  without 
sureties,  they  having  already  given  bonds  with  sureties  for  the  due 
performance  of  their  duties  with  regard  to  the  respective  estates. — 
In  the  goods  of  Kn(vpp  ;  in  the  goods  of  Robins ^  63  L.T.  252. 

(ii.)  P.  D. — Pendente  Lite — Creditor, — The  testator  died  in  1880,  leaving  a 
will  which  constituted  his  widow  sole  ezecntriz  and  universal  beneficiary. 
The  next.of-kin  entered  a  caveat,  and  the  widow  failed  to  take  steps  to 
constitute  herself  legal  personal  representative.  Heldy  on  the  application 
of  a  creditor,  that  administration  pendente  lite  should  be  granted.— In  the 
goods  of  Evans^eB  h.T,ZS4. 

Animal:— 

(iii.)  C.  A. — FercB  Naturce — Damage  by — Liability  of  Ovmer. — A  person  who 
keeps  an  animal  not  belonging  to  a  class  which,  according  to  experience, 
is  not  dangerous  to  man,  such  as  an  elephant,  must  keep  it  at  his  own 
risk,  and  his  liability  for  damage  done  by  it  is  not  affected  by  hii 
ignorance  of  its  dangerous  character. — Filbumv,  People's  Palace,  ^c,  Co., 
L.R.  25  Q.B.D.  258;  69  L.J.  Q.B.  471 ;  38  W.R.  706. 

Arbitration:— 

(iv.)  Ch.  D. — Contract  to  Buy  Goods — Defect  in  Quality — Submission — 
Extent  of — Compensation — Custom  of  Trade. — G.  contracted  to  buy  from 
B.  goods,  quality  guaranteed  g^od,  with  the  "  usual  examination  for 
customary  allowances,  and  general  brokers'  conditions ;  any  dispute  to 
be  settled  by  arbitration.'*  G.  objected  to  the  quality  of  the  samples 
tendered,  and  arbitrators  were  appointed,  who  awarded  that  the  buyer 
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should  accept  the  goods,  the  seller  making  a  redaction  in  the  price. 
There  was  evidence  of  a  trade  oastom  that  where  there  was  a  defect  in 
the  quality  of  goods  tendered  under  a  contract,  arbitrators  might  make 
the  buyer  take  the  goods  at  a  reduced  price.  Held,  that  such  a  custom 
was  unreasonable,  that  the  submission  did  not  extend  to  the  right  of 
the  buyer  to  reject  goods  which  were  not  in  accordance  with  the  con. 
tract,  and  that  the  arbitrators  had  exceeded  their  authority  in 
attempting  to  impose  a  new  contract  on  the  bayer,  and  that  the  matter 
must  be  referred  back  to  the  arbitrators. — In  re  Arbitration  between 
Qreen  Sf  Co.  and  Balfour  ^  Co.,  63  L.T.  97. 

(i.)  Q.  B.  D. — Compensation  to  Tenant  Leaving — Valiiation — Execution — 
Arbitration  Act,  1889,  88.  12,  27. — The  purchaser  of  land  agreed  with 
the  occupying  tenant  that  the  latter  should  give  up  possession  before 
the  close  of  his  tenancy,  and  should  receive  compensation  in  respect  of 
such  giving  up  of  possession,  and  in  respect  of  certain  plants  to  be 
taken  by  the  purchaser,  the  amount  to  be  assessed  by  arbitrators  and  an 
umpire.  Held,  after  the  compensation  had  been  assessed  by  the  umpire, 
the  arbitrators  having  differed,  that  it  was  a  valuation,  and  not  an 
award,  and  that  the  tenant  was  not  entitled  to  issue  execution. — In  re 
Hammond  Sf  Waterton*8  Arbitration,  62  L.T.  808. 

Attaohment  :— 

(ii.)  Ch.  D. — Persons  in  Fiduciary  Capacity — **  Possession  or  Control*' — 
Debtors  Act,  1869,  8.  4,  sub-s  3. — Trustees  and  executors  improperly 
sold  bonds  which  they  had  appropriated  to  answer  a  legacy.  In  an 
action  by  the  legatees  they  were  ordered  to  pay  the  sum  ascertained 
as  the  market  value  of  the  bonds  on  the  day  of  the  judgment.  This 
exceeded  the  value  at  the  time  of  sale.  The  money  was  not  paid. 
Held,  that  attaohment  could  not  be  issued,  as  the  difference  between 
the  sale  price  of  the  bonds,  and  the  sum  which  the  defendants  were 
ordered  to  pay  had  never  been  in  their  "  possession  or  under  their 
control."— TFaZfcer  v.  Walker,  38  W.R.  766. 

Bankruptcy:— 

(iii.)  Q.  B.  D. — Action^Meaning  of  Word — Motion. — ^The  word  "action" 
in  sections  53  and  54  of  the  County  Courts  Act,  1888,  which  require 
certain  formalities  before  proceedings  can  be  taken  against  a  person  for 
anything  done  in  pursuance  of  that  Act,  will  not  be  enlarged  so  as  to 
include  a  motion  by  a  trustee  in  bankruptcy  against  a  high  bailiff, 
under  section  45  of  the  Bankruptcy  Act,  1888,  for  a  declaration  that  he 
was  entitled  as  against  the  high  bailiff  to  goods  taken  in  execution,  on 
the  ground  that  the  execution  had  not  been  completed  by  seizure  and 
sale.— E.  p.  Poppleton ;  in  re  Locke,  62  L.T.  942. 

(iv.)  C.  A. — Appeal — Committal— Bankruptcy  Act,  1883,  8.  104,  subs.  (2). 
— A  bankrupt  is  entitled  to  appeal  against  an  order  committing  him  for 
contempt  of  Court,  for  wilful  failure  to  deliver  to  the  trustee  property 
forming  part  of  his  estate. — E,  p,  Aahwin;  in  re  Aahwin,  L.R.  25 
Q.B.D.  271 ;  59  L.J.  Q.B.  417. 

(t.)  Q.  B.  D, — Appeal ^Three  Orders^ One  AppeaV—Fees — Deposit. — The 
county  court  judge  aflfirmed  the  rejection  by  the  trastee  of  three 
proofs  against  the  bankrupt's  estate,  and  three  orders  were  drawn  up. 
An  appeal  being  brought  from  the  orders,  only  one  notice  of  appeal 
was  duly  stamped,  and  only  one  deposit  lodged.  Held,  that  the  appeal 
could  not  be  heard  till  two  other  notices  had  been  stamped,  and  two 
other  deposits  lodged. — E.  p.  Smith ;  in  re  Smith,  38  W.R.  719. 
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(i.)  Q.  B.  D.'—CoaiS'-Appeal^Depoitit— Bankruptcy  Rules,  1886,  r.  131.— 
Where  ao  appellant,  who  has  paid;  infco  Ooarfc  £20  as  secaritj  for  the 
costs  of  his  appeal,  afterwards  abandons  his  appeal  and  pays  the  costs, 
the  deposit  will  be  paid  ont  to  him,  and  will  not  be  made  subject  to 
a  claim  for  costs  incurred  by  him  at  an  earlier  stage  of  the  litigation 
which  are  unpaid  at  the  time  of  abandoning  the  appeal. — E,  p,  Scott; 
in  re  Scott  a/nd  Mitchell,  62  L.T.  840. 

(ii.)  C.  A. — Leasehold  Interest  —  Mortgage  —  Disclaimer — Vesting  Order — 
Bankruptcy  Act,  1883»  s.  56,  suh.s.  (6). — Where  a  mortagee  by  sub-demise 
of  leaseholds  has,  after  the  bankruptcy  of  the  lessee,  assigned  his  mortgage 
to  -a  trustee  for  himself,  he  is  still  liable  to  have  an  order  made  against 
him  at  the  instance  of  the  lessor,  ezclud^'Mg  him  from  all  interest  in, 
and  security  upon,  the  demised  property  unless  he  elect  to  take  an 
order  vesting  the  property  in  him  subject  to  the  bankrupt's  liabilities 
in  respect  thereof. — E.  p,  Hepburn  ;  in  re  Smith,  88  W.E.  744. 

(iii.)  Q.  B.  J), — Notice — Interest  on  Judgment  Debt, — A  creditor  issuing 
a  bankruptcy  notice  on  a  judgment  debt  may  add  the  interest  which  has 
accrued  due  on  the  judgment  debt,  and  issue  his  notice  for  the  full 
amount. — E.  p.  Ha^luck ;  in  re  Lehmann,  62  L.T.  941. 

(iv.)  Q.  B.  J). — Petition — Informality — Amendment — Bankruptcy  Act,  1883, 
s.  4. — A  bankruptcy  petition  presented  against  E.  L.  alleged  "  that 
the  said  E.  L.  within  three  months  before  the  date  of  this  petition  has 
committed  the  following  act  of  bankruptcy,  namely,  non-compliance 
with  a  bankruptcy  notice,''  stating  the  date  of  issue  and  service.  The 
debtor  objected  that  the  act  of  bankruptcy  was  not  sufficiently  alleged 
on  the  face  of  the  petition,  in  that  the  date  was  not  stated.  The 
registrar  allowed  the  objection.  Held,  that  the  registrar  ought  to  have 
amended  the  petition,  and  heard  the  case  on  the  merits. — E.  p.  Constable  $ 
in  re  Lorrimar,  62  L.T.  943. 

(t.)  Q.  B.  D.— Petitioning  Creditor — Refusal  of  Tender  of  Debt^Kotice 
of  Act  of  Bankruptcy. — A  creditor,  having  notice  of  an  act  of  bank, 
ruptcy,  refused  a  tender  of  his  debt  made  by  the  debtor,  and  afterwards 
joined  in  the  petition  against  the  debtor.  Held,  that  the  creditor  was 
justified  in  refusing  tender  of  the  debt,  and  that  a  receiving  order  was 
properly  made  on  the  petition. — E.  p.  Lowe ;  in  re  Lowe,  88  W.E.  560. 

(▼i.)  Q.  B.  jy.^Proof—Surety^Bankruptcy  Act,  1883,  s.  37.— The  surety 
of  a  bankrupt  may  prove  against  his  estate,  though  he  has  not  paid  the 
debt  for  which  he  is  liable. — E,  p,  Dehnar  ;  in  re  Herepath  and  Delmar, 
88  W.E.  752. 

(vii.)  Q.  B.  D. — Proof  of  Debt — Annuity — Valuation — Death  of  Annuitant 
before  Dividend— Bankruptcy  Act,  1883,  «.  37,  Sched,  IL,  r.  22— Bank- 
ruptcy Rules,  1886,  rr.  219,  228.— A  creditor's  proof  alleged  that  the 
debtor  was  indebted  to  her  in  the  sum  of  £7,000,  the  value  of  an 
annuity  of  £1,440,  payable  to  her  by  the  debtor  for  her  life,  and  stated 
her  age,  and  that  the  annuity  was  valued  accordingly.  The  trustee 
did  not  admit,  reject,  or  require  evidence  of  the  proof.  The  creditor 
died  before  any  dividend  had  been  paid.  Held,  that  the  trustee  could 
not  be  held  to  have  admitted  the  creditor's  valuation  of  the  annuity, 
but  only  its  existence  and  amount,  that  he  could  value  the  annuity 
after  the  creditor's  death,  and  that  the  true  value  was  the  amount  due 
and  unpaid  at  her  death. — E.  p.  Pritchard ;  in  re  Dodds;  59  L.J.  Q.B.  403 ; 
E.  p,  Vaughan  ;  in  re  Dodds,  62  L.T.  837. 

(viii.)  Q,  B.  D. — Sheriff — Costs — Possession  Money. — The  goods  of  the  bank- 
rupt were  seized  by  the  sheriff  under  a  fi,  fa.,  and  possession  was 
continued  for  a  month  without  sale  by  reason  of  interpleader  proceed- 
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ing^,  when,  on  notioe  of  a  reoeiving  order,  the  sheriff  gave  up 
poesession.  Held,  that  the  official  receiver  mast  pay  the  aherifl 
his  costs,  inolading  fall  possession  money,  unless  he  should  require 
the  sheriff  to  take  out  a  summons  before  the  master,  in  which  case  he 
should  be  st  liberty  to  appear  and  contend  that  the  possession  money 
should  be  paid  by  the  execution  creditor  or  the  claimant  to  the 
goods. — E.  p.  Sheriff  of  Essex  ;  in  re  Levy,  38  W.R.  784. 

(i.)  C.  A. —  Undue  Preference — Discharge — Suspension — Bankruptcy  Act, 
1883,  «.  28,  suh.s,  8  (f)^  s.  48. — The  debtor  was  sued  by  three  suoceesiTe 
mortgagees  for  the  reooTory  of  their  mortgage  debts.  He  took  the 
writs  in  the  actions  by  the  second  and  third  to  the  solicitors  of  the  first 
and  asked  them  to  act  for  him.  They  entered  appearances  to  the  two 
writs,  and  signed  judgment  in  default  of  appearance  on  behalf  of  the 
first  mortgagee,  who  was  thereby  enabled  to  issue  execution  before  the 
others.  The  execution  proved  abortive  on  account  of  the  bankruptcy. 
Held,  that  the  bankrupt  had  g^ven  sn  undue  preference  to  the  first 
mortgagee  within  the  meaning  of  sect.  28  of  the  Bankruptcy  Act, 
1888.— J?,  p.  Skegg  ;  in  re  Skegg,  93  L.T.  90. 

Bill  of  Exchange :— 

(ii.)  C.  A,,— Acceptance — Qualified — Bills  of  Exchange  Act^  1882,  ss.  8,  19, 
36. — A  bill  of  exchange  being  drawn  by  F.,  payable  to  '*  order  F.,"  the 
drawees  struck  out  the  words  **  to  order  "  and  accepted  the  bill  *'  in 
favour  of  F.  only,  payable  at  the  A.  Bank."  In  an  action  against  them 
by  indorsees  for  value,  held,  that  the  acceptance  did  not  vary  the 
effect  of  the  bill  as  drawn,  and  that  it  was  therefore  a  general  accep- 
tance of  a  negotiable  bill,  and  that  the  action  was  maintainable. — 
Decroix  v.  Meyer,  L.R.  25  Q.B.D.848. 

BiUofSale:- 

(iii.)  C,  A. — Pledge — Document  Containing  Terms — Possession  of  Pledgee — 
Bills  of  Sale  AcU,  1878  ^  1882.— The  owner  of  goods  which  had 
been  seized  under  a  fi.  fa.,  agreed  with  the  defendant  that  the  latter 
should  pay  out  the  sheriff,  that  the  goods  should  be  pledged  as 
security  for  the  advance,  and  that  the  sheriff's  officer  should  hold  them 
on  behalf  of  the  defendant.  The  agreement  was  reduced  into  writing, 
and  signed  by  the  owner  of  the  goods,  and  the  sheriff  acquiesced,  and 
his  officer  kept  possession  of  the  goods  on  behalf  of  the  defendant. 
Held,  that  the  document  was  not  merely  a  record  of  the  pledge,  but 
was  essential  to  the  proof  of  the  defendant's  title  to  the  possession  of 
the  goods,  and  was  therefore  a  bill  of  sale. — Mills  v.  Charlesioorth, 
L.B.  25  Q.B.D.  421. 

(iv.)  Q.  B.  D. — Registration — Assumed  Name. — A  bill  of  sale  was  gfiven  by 
the  grantor  under  an  assumed  name,  being  the  only  name  by  which  he 
was  known  to  the  grantee,  and  the  name  by  which  he  had  been  known 
in  the  neighbourhood  for  three  years,  and  under  which  he  had  carried 
on  business.  It  was  registered  in  the  assumed  name.  Held,  that  the 
registration  was  good.  —  The  Central  Bank  of  London  v.  Hawkins, 
62  L.T.  901. 

(v.)  Q.  B.  D. — Registration^  Debenture  ^f  Company. — The  Bills  of  Sale 
Act,  1878,  does  not  apply  to  the  debenture  of  an  incorporated  com- 
pany; but  even  assuming  that  it  did,  such  a  debenture  need  not, 
according  to  the  Bills  of  Sale  Act,  1882,  sect.  17.  be  ref^istered  as  a  bill 
of  sale.— Reod  v.  Joannon,  L.B.  25  Q.B.D.  300 ;  38  W.R.  784. 
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(i.)  Q.  B.  D. — Registration — Renewal— Bills  of  Sale  Act,  1878,  «.  11 — 
BilU  of  Sale  Act,  1882,  88,  3,  8. — A  bill  of  sale,  the  registration  of  which 
is  not  renewed  within  five  jears  after  its  execution,  becomes  wholly 
Toid,  even  as  between  the  parties  to  it.  —  Fenton  v.  Blythe^ 
L.R.  25  Q.B.D.  417. 

(ii.)  C.  A. — FaZidtfy — Statutory  Form — Ambiguity, — Although  the  meaning 
of  a  bill  of  sale  may  not  be  clear,  yet  if,  when  the  true  construction  is 
determined,  it  does  not  differ  materially  from  the  statutory  form,  it  will 
not  be  held  void  on  account  of  its  ambiguity.  By  a  bill  of  sale  chattels 
were  assigned  to  secure  payment  of  £30  with  interest,  and  it  was  agreed 
that  the  principal  should  be  repaid  by  instalments,  and  that  the  last 
instalment,  and  also  the  interest  which  should  have  accrued  on  the  prin- 
cipal, should  be  paid  on  the  6th  March,  1890,  and  that  in  case  of  default 
in  the  payment  of  any  instalment,  **  the  same ''  should,  *'  until  payment 
continue  to  bear  interest  at  the  rate  aforesaid/'  Held,  that  on  the  true 
construction  interest  was  payable  on  the  day  named  on  the  principal 
taking  into  account  the  repayment  by  instalments,  that  the  words 
**the  same  "  referred  to  unpaid  instalments,  and  that  such  ambiguity  as 
there  might  be  in  the  bill  of  sale  did  not  render  it  void,  as  it  did  not, 
on  the  true  construction,  depart  from  the  statutory  form. — Haelewood 
V.  Consolidated  Credit  Company,  68  L.T.  71. 

(iii.)  Q.  B.  D, — Validity — Statutory  Form — Attestation, — A  bill  of  sale  was 
executed  by  several  g^ntors  in  the  presence  of  the  same  witness.  There 
were  two  attestation  clauses,  to  the  first  of  which  the  witness  signed 
his  name,  adding  his  address  and  description.  To  the  second  he  only 
signed  his  name,  and  omitted  his  address  and  description.  Held,  that 
the  bill  of  sale  was  void  for  divergence  from  the  statutory  form. — 
Bird  V.  Davey,  69  L.J.  Q.B.  478. 

See  Mortgage,  p.  15,  ii. 
Bnilding  Society :— 

(iv.)  C.  A.  —  Dissolution  —  Consent  of  Members  —  Withdrawing  Members — 
Building  Societies  Act,  1874,  s,  32  (3).  —  Decision  of  Ch.  D.  (see 
Vol.  16,  p.  109,  i.)  B&rmed.—Sibun  y.  Pearce,  L.R.  44  Ch.  D.  854) 
63  L.T.  123 ;  38  W.R.  668. 

Charity:— 

(v.)  C.  A. — Action — Charity  Commissioners — Consent  of — Charitable  Trusts 
Act^  1853,  8,  17. — ^The  consent  of  the  Oharity  Commissioners  is  not 
requisite  in  the  case  of  proceedings  to  enforce,  by  legal  or  equitable 
modes,  common  law  rights,  or  any  individual  equitable  right  not  relating 
to  the  administration  of  a  trust,  but  only  in  the  case  of  proceedings 
which  involve  such  administration.  Such  consent  when  requisite  may 
be  obtained  after  the  petition,  action,  or  proceeding  has  been  commenced. 
^Rendall  y,  Blair,  59  L.J.  Ch.  641 ;  38  W.R.  689. 

Chupchyards;— 

(▼i.)  Q.  B.  D. — Disused — Repair  of — Churchwarden* s  Certificate — Burials 
Act,  1855,  s,  18. — A  churchwarden  need  not  pay  out  of  his  own  pocket 
the  cost  of  maintaining  a  disused  churchyard  before  calling  on  a  vestry 
as  overseers  to  provide  such  expenses,  or  to  make  a  rate  for  such 
purpose ;  and  a  letter  or  requisition  by  the  churchwarden  setting  out 
the  amounts  expended  is  a  sufficient  certificate. — Beg,  y.  Vestry  of 
St.  Mary,  Islington,  59  L.J.  Q.B.  462 ;  63  L.T.  226. 
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Club  :— 

(i.)  C.  A.  Sl  Ch,  D. — Proprietary — Expulsion  of  Member — Irregularity— 
Remedy, — ^The  jarisdiotion  of  the  Goart  to  interfere  with  the  action  of  a 
olab  in  expelling  a  member  is  based  on  the  right  of  property  vested  in 
the  member ;  and  in  the  case  of  a  proprietary  clnb,  the  members  of 
which  hare  no  right  of  property,  bat  only  the  right  to  use  the  dab  on 
payment  of  a  subscription,  the  Court  will  not  interfere  by  iojaaction 
in  the  case  of  the  irregular  expulsion  of  a  member,  bat  will  leare  him 
to  his  remedy  in  damages.— Baird  y.  Wells,  L.B.  44  Ch.  D.  661; 
59  L.  J.  Ch.  673. 

Colonial  Laws  :— 

(ii.)  P.  G,—  Oihr<dtar — Sanitary  Commissioners — Highway — Negligence — 
Latent  Defect. — The  fact  that  a  latent  defect  exists  in  a  structure  which 
A.  is  bound  to  keep  in  repair  does  not  necessarily  imply  negligence  on 
the  part  of  A.  in  not  discovering  its  existence.  By  an  Order  in  Council 
the  commissioners  were  ordered,  sabject  to  regulations  made  by  the 
Gtovernor,  to  maintain  the  public  highways  in  Gibraltar,  and  the  parapets, 
Ac,  pertaining  thereto.  A  parapet  wall  bounding  a  highway  fell 
owing  to  heayy  rain,  and  injured  the  respondent's  property.  It  was 
then  discovered  that  the  original  foundation  of  the  wall,  which  had 
existed  before  it  came  into  the  charge  of  the  commissioners,  was 
defective,  there  being  no  external  signs  of  such  defect,  though  it  mig^t 
have  been  discovered  by  special  inspection.  Held,  that  the  commissioners 
were  under  no  liability  which  did  not  exist  before  the  Order  in  Council 
with  respect  to  original  defects  in  the  structure  of  the  parapet,  that  the 
Governor  still  remained  the  principal,  the  commissioners  being  merely 
an  administrative  body,  and  that  they  were  not  liable  for  the  injury. 
Heldf  further,  that  there  was  no  evidence  of  negligence  on  their  part.^- 
Sanitary  Commissioners  of  Oihraltar  v.  Orfila,  68  L.T.  58. 

(iii.)  P.  C. — Lower  Canada — Letters  Patent  obtained  by  Fraud—  Annulment, 
— The  Code  of  Civil  Procedure  for  the  Province  of  Qaebeo  does  not 
authorize  the  partial  annulment  of  letters  patent.  Where  a  company 
was  incorporated  by  letters  patent  issued  under  the  Great  Seal  of  the 
Province,  upon  a  petition  in  which  the  names  of  the  respondents  were 
fraudulently  inserted,  without  their  sanction,  held^  that  the  letters 
patent  should  be  annulled  by  proceedings  under  Articles  1034  and  1035 
of  the  Code  of  Civil  Procedure,  and  that  the  respondents  could  not  be 
made  liable  as  shareholders  in  the  company. — La  Banqtie  d^Hochelaga  t. 
Murray,  63  L.T.  63. 

(iv.)  P.  C. — New  South  Wales.  -Insolvent  Act,  s.  41 — Distress  for  Rent — 
Treble  Damages.— The  Insolvent  Act  of  New  South  Wales  prohibits 
distress  for  rent  after  sequestration.  Held,  that  this  prohibition  only 
applies  to  a  distress  for  rent  upon  goods  forming  part  of  an  insolvent 
estate  to  be  administered  as  assets  ;  and  that  a  bill  of  sale  holder  who, 
after  a  sequestration,  removed  goods  upon  which  the  landlord  had 
distrained  before  the  act  of  insolvency,  was  liable  to  treble  damages 
under  the  Colonial  Statute,  15  Vict.,  No.  11,  sect.  18. — Railton  v.  Wood, 
63  L.T.  13. 

(v.)  P.  C, — Victoria. — The  Public  Service  Act,  1888,  of  Victoria,  provides 
that  all  school  teachers  employed  in  State  schools  at  the  passing  of  the 
Act  should  be  classiBed  as  provided  in  the  Act.  Sect.  52  provides 
that  every  such  teacher  should  be  placed  in  the  class  corresponding  to 
the  school  in  which  he  was  employed,  and  his  position  therein.  Sect.  68 
provides  that  all  teachers  should  retain  the  positions  they  held  on 
the  passing  of  the  Act,  and  should  be  classified  as  in  the  Act  provided. 
Schedule  8  provides  that  teachers  other  than  head  teachers  or  first 
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asBistants  shonld  be  pnt  into  Class  5.  Schedule  6  provides  for  the 
appointment  of  assistants  and  junior  assistants.  S.,  before  the  passing 
of  the  Act,  held  a  certificate  which  entitled  her  to  fill  the  office  of 
assistant  teacher  in  any  State  school.  He2d,  that  Schedale  6  was 
prospective  only,  and  that  S.  had  a  status  which  entitled  her  to  be  put 
into  Class  5,  and  that  the  classifiers  had  no  risrht  to  classify  her  as  a 
"  junior  assistant  teacher."— ifain  v.  Siarli,  63  L.T.  10. 

Company  :— 

(i.)  Cll.  D. — Directors — Misfeasance — Crass  Negligence — Committee  of 
Directors — Quorum, — "  Misfeasance  '*  under  sect.  165  ef  the 
Companies  Act,  1862,  includes  such  non-feasance  as  is  negligence 
amounting  to  a  breach  of  trust.  Liability  for  negligence  cannot  be  imputed 
to  the  directors  under  this  section  unless  it  is  crass  negligence  resulting 
in  loss.  To  constitute  crass  negligence  there  must  be  a  mischievoui 
or  reckless  doing  or  abstaining  from  doing  some  particular  thing 
which  it  was  the  plain  duty  of  the  directors  not  to  do  or  to  do.  The 
burden  of  showing  crass  negligence  is  on  those  who  allege  it ;  but  where 
the  facts  establish  crass  negligence,  but  show  that  a  satisfactory 
explanation  is  possible,  the  burden  of  proof  is  shifted.  Directors  of  a 
company  (acting  within  their  powers)  resolved  that  all  the  powers  of  the 
Board  be  delegated  to  a  committee  of  three,  no  quorum  being  appointed. 
Held  (1),  that  all  the  members  of  the  committee  must  be  present  at  a 
meeting,  though  they  need  not  be  unanimous ;  (2),  that  they  could  not 
appoint  other  members  either  in  addition  to  or  to  fill  a  vacancy  on  the 
committee. — In  re  Liverpool  Household  Stores  Association,  59  L.J.  Ch.  616 1 
62  L.T.  878. 

(ii.)  Ch.  D. — Director — Resignation — Profits  out  of  Capital — Liability — 
Secretary, — In  the  case  of  a  company  governed  by  Table  A.,  a  director's 
resignation  conveyed  to  his  co-directors  is  not  effectual,  and  such 
director  retains  his  office  and  responsibility  until  his  resignation  has 
been  accepted  by  a  general  meeting.  From  the  year  1881  onwards 
reports  and  balance-sheets  were  issued  in  the  names  of  the  directors 
shewing  profits,  in  respect  of  which  dividends  and  bonuses  were  paid. 
No  profits  were  really  made  in  the  years  1881  to  1884,  a  large  liability 
having  been  left  out  of  the  balance-sheets  of  those  years,  and  the 
dividends  and  bonuses  were  really  paid  out  of  capital.  The  directors 
did  not  personally  investigate  the  reports,  but  adopted  what  was  laid 
before  them  by  the  secretary.  Heldj  that  all  the  directors  were  liable 
for  the  dividends  and  bonuses  paid  out  of  capital  from  1881  to  1884 
with  interest.  Held^  also  that  the  secretary  was  liable  for  the  sums  so 
paid  out  of  capital  for  six  years  from  the  date  of  the  writ,  the  Statute  of 
Limitations  applying  to  his  case. — Municipal  Freehold  Land  Society  r. 
Pollingtouy  63  L.T.  238. 

(iii.)  Ch.  D. — Qeneral  Meeting — Notice — Validity — Decision  of  Chairman.^- 
The  deed  of  settlement  of  a  company  required  that  twenty-one  days 
notice  of  any  extraordinary  general  meeting  should  be  advertised,  and 
that  the  objects  of  the  meeting  should  be  specified.  The  directors 
advertised  an  extraordinary  general  meeting,  and  stated  that  a  special 
resolution  would  be  proposed  to  alter  the  deed  of  settlement  in  the 
following  particulars  :  '*  to  alter  the  scale  of  voting  by  giving  to  every 
qualified  shareholder  one  vote  for  every  share.*'  The  resolution 
proposed  was :  **  That  every  proprietor  shall  have  one  vote  for  every 
share,  provided  that  no  proprietor  shall  be  entitled  to  vote  at  any 
general  meeting  in  respect  of  any  share  unless  registered  as  holder  of 
such  share  for  at  least  six  calendar  months  prior  to  such  general 
meeting.''     The  chairman    refused  to  allow    the  plaintiff  to  put  an 
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amendment,  the  plaintiff  did  not  challenge  saoh  ralinfir)  but  moved  the 
rejection  of  the  resolution,  which  was  carried.  Held  (1),  that  the 
resolution  was  oorered  by  the  notice;  and  (2),  that  the  plaintiff  must 
be  taken  to  have  waived  any  irregularity  in  the  chairmaii^s  ruling. — 
Henderson  v.  Bank  of  Australasia,  62  L.T.  869. 

(i.)  Oh-  D. — Shares — Allotment — Repudiation — Winding-Up — Belief. — S. 
applied  for  shares  in  a  oompany,paying  nothing  on  applicatioD,and  received 
notice  of  allotment.  He  shortly  after  ascertained  that  the  company 
was,  as  he  alleged,  a  bogus  company,  and  gave  notice  that  he  withdrew 
his  name.  He  was  afterwards  told  that  the  directors  had  been  advised 
that  they  could  not  make  him  liable  as  a  shareholder,  and,  therefore, 
took  no  steps  to  have  his  name  taken  off  the  reg^ter.  The  company 
was  wound  np,  and  S.  was  placed  on  the  list  of  oontribatories.  Held, 
that  under  the  circumstances,  his  name  could  not  be  taken  off  the  list. — 
Re  The  Lennox  Publishing  Co.  ;  e.  p.  Storey,  62  L.T.  791. 

(ii.)  C,  A,— Shares — Allotment — Invalid  Ratification. — Decision  of  Ch.  D. 
{see  Vol.  15,  p.  74,  i.)  affirmed. — In  re  Portuguese  Copper  Mines;  ••  P* 
Bodman  :.  e.  p.  Bosanquet,  L.B.  45  Ch.  D.  16. 

(iii.)  H.  1m,— Shares— Blank  Transfer  —  Title  to  Certificate  —  Estoppel.-^ 
Decision  of  G.  A.  {see  Vol.  18,  p.  108,  vi.)  affirmed.— OoIonioZ  Bank  v. 
Cody;  London  Chartered  Bank  of  Australia  v.  Williams^  L.B.  15, 
App.  Gaa.  267;  63  L.T.  27. 

(ir.)  C.  A. — Uncalled  Capital — Mortgage  of— Power — Winding-v/p. — Decision 
of  Ch.  D.  {see  Vol.  16,  p.  75,  ii.)  affirmed.— In  re  Pyle  Works, 
L.B.  44  Oh.  D.  534;  59  L.J.  Ch.  489;  62  L.T.  887. 

Contempt  of  Court :~ 

(v.)  Ch.  D. — Newspaper  Comments. — A  newspaper  published  artidei 
reflecting  on  the  conduct  of  the  directors  of  a  company.  A  winding-up 
petition  was  presented,  and  a  cross-examination  of  the  directors  was 
about  to  be  held.  The  newspaper  published  an  article  commenting  on 
the  petition,  and  with  reference  to  the  cross-examination  said :  "  If 
they  are  compelled  to  make  a  full  statement  of  the  affairs  of  the  bank 
we  shall  have  some  interesting  revelations.'*  The  Court  found  that  the 
articles  were  instigated  by  the  petitioning  shareholder.  On  motion  to 
commit  the  publisher  of  the  newspaper,  he  was  ordered  to  pay  a  fine  of 
£50  and  costs.— In  re  Crown  Bank,  L.B.  44  Ch.  D.  649. 

Contract:— 

(vi.)  C.  A. — Confiict  of  Laws — Foreign  Bankruptcy. — A  party  to  a  contract 
made  and  to  be  performed  in  England  is  not  discharged  from  liability 
thereunder  by  a  discharge  in  bankruptcy  or  liquidation  under  the  law 
of  a  foreign  country  in  which  he  is  domiciled.— J.ntony  Qihbs  8f  Sons  r. 
SocUU  Indastrielle  des  M6taua>,  L.B.  25  Q.B.D.  899. 

(vii.)  C.  A. — Illegal  Consideration — Compromise  of  Indictment  for  Nuisance, 
—Decision  of  Ch.  D.  (see  Vol.  15,  p.  113,  i.)  affirmed.— IFtnd^»2£  Local 
Board  V.  Vint,  59  L.J.  Ch.  608  ;  38  W.B.  738. 

(viii.)  Ch.  D. — Incapacity — Unsound  Mind. — Action  for  specific  performance 
of  a  contract  for  sale.  Defence,  unsoundness  of  mind  and  incapacity  on 
the  part  of  the  vendor.  It  was  held  that  the  vendor,  who  was  eighty 
years  old,  suffered  from  general  enfeeblement  of  mind,  and  from  brain 
disease  and  insanity  produced  thereby,  and  also  from  insanity  evidenced 
by  delusions.    One  of  such  delusions  entered  to  some  extent  into  the 
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matter  of  the  oontraot,  bnt  not  so  far  as  to  form  the  foaodation  of  it. 
The  medical  oFidenoe  was  that  the  vendor,  though  capable  to  some  extent 
of  transaoting  basiness,  wan  not  oompetent  to  enter  into  the  oontraet, 
which,  however,  was  reasonable  and  simple.  There  was  strong  lay  evi- 
dence that  he  understood  the  contract.  Held^  that  the  contract  onght 
to  be  enforced,  the  Court  being  of  opinion  that  the  vendor  understood  the 
transaction.— Birfcm  v.  Wing,  63  L.T.  80. 

See  Vendor  and  Purchaser,  p.  27,  v. 
Copyright  :— 

(i.)  Q.  B.  D. —  Work  of  Art — Artistic  Merit — Author — Registration — Copy- 
right  { Works  of  Art)  Act,  1862. — The  plaintiffs  were  a  firm  of  printers. 
J.,  a  member  of  the  firm,  conceived  the  idea  of  publishing  cards  bearing 
the  representation  of  a  hand  making  a  cross,  as  a  means  of  instrucling 
voters  at  elections  how  to  mark  their  ballot  papers.  J.,  being  unable  to 
draw,  employed  an  artist  in  the  service  of  the  firm  to  draw  the  design. 
The  plaintiffs  registered  the  drawing  under  the  Copyright  (Works  of 
Art)  Act,  1862,  and  in  the  memorandum  stated  J.  to  be  the  author. 
The  defendants  published  cards  bearing  a  design  of  a  similar  nature,  • 
the  idea  of  which  was  taken  from  the  plaintiffs'  cards,  though  the 
drawing  was  slightly  different.  There  was  no  artistic  merit  in  either 
drawing.  Held  (I)  that  the  plaintiffs*  drawing  was  so  far  not  the 
subject  of  copyright  that  it  was  not  entitled  to  protection  except 
against  an  exact  reproduction ;  (2)  that  J .  was  not  the  aathor  of  the 
drawing,  and  that  the  registration  was  consequently  void. — Kenrick  v. 
Lawrence,  L.R.  25  Q.B.D.  99;  38  W.B.  779. 

Costs:— 

(ii.)  Ch,  D. — Taxation — Principle, — A  motion  by  W.  to  have  his  name 
removed  from  the  register  of  shareholders  of  a  company  was  heard  as  a 
witness  action,  and  was  allowed  to  stand  over,  W.  being  absent,  on 
condition  that  he  paid  the  company  "  all  their  costs  of  such  motion 
incurred  up  to  the  present  time,  including  the  costs  of  the  hearing  of 
this  motion  this  day."  The  motion,  when  heard,  was  decided  in  favour 
of  W.,  and  the  taxing  master  was  ordered  to  tax  the  costs  of  W.  of  his 
motion  except  the  costs  previously  directed  to  be  paid  by  him.  Held, 
that  the  costs  which  were  to  be  paid  by  W.  ought  not  to  include  the 
costs  of  an  interlocutory  application  to  attach  the  secretary  of  the 
company  for  non-compliance  with  an  order  for  discovery,  which  costs 
had  by  consent  been  made  costs  in  the  action,  nor  the  costs  of  an 
interlocutory  application  to  postpone  the  trial,  on  which  no  order  had 
been  made  ;  but  that  the  taxing  master  had  a  discretion  to  include  in 
such  costs  the  costs  of  items  which  had  been  utilised  at  the  postponed 
hearing. — hi  re  Metropolitan  Coal  Consumers*  Association ;  WainwrighVs 
Case,  63  L.T.  216. 

Criminal  Law  :— 

(iii.)  C.  C.  H. — Two  Counts  to  Indictment — Criminal  Law  Amendment  Act, 
1885,  ss.  4,  9-24  ^25  Vict.,  c.  100,  s.  62— Unsworn  Evidence, —The 
first  count  of  an  indictment  charged  the  defendant  with  attempting  to 
defile  a  gprl  under  thirteen,  and  the  second  count  charged  him  with  an 
indecent  assault.  The  girPs  evidence  was  admitted  on  both  counts, 
though  not  g^iven  on  oath.  Held,  that  the  proceedings  on  each  count 
were  separate  and  distinct,  and  that  such  unsworn  evidence  was  only 
admissible  on  the  first  count,  and  therefore  that  a  conviction  on  the 
second  count,  which  depended  on  the  admissibility  of  such  evidence, 
could  not  be  sustained.— B«y.  v.  Paul,  L.B.  25  Q.B.D.  202;  62  L.T.  845 ; 
88  W.B.  704. 
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Damages  :— 

(i.)  Oil.  D. — Compensation  for  Minerals — Interest  on — 3  ^  4  Will.  IV.t 
c.  42, 8.  29. — The  defendant  waa  declared  liable  in  respect  of  minerals 
wrongfully  removed  from  nnder  the  plaintiff's  land.  On  farther 
consideration,  the  plaintiff  claimed  interest  on  the  sum  assessed  as  the 
valne  of  the  minerals,  with  half-yearly  rests.  Held  (1),  that  the 
action  was  in  the  natare  of  an  action  for  money  had  and  received,  and 
that  interest  could  not  be  given  as  damages;  (2),  that  there  was  no 
fidociary  relation  between  the  parties  on  which  the  claim  conld  be 
based ;  (8),  that  the  claim  ought  to  have  been  made  at  the  trial,  and 
that  it  was  too  late  to  raise  it  on  further  consideration. — PhiUips  ▼. 
Uomfray,  L.B.  44  Ch.  D.  694 ;  59  L.J.  Oh.  647;  62  L.T.  896. 

Easement :— 

(ii.)  Q.  B.  D, — Air — Passage  of — Prescription. — The  cellar  of  the  plainttfTs 
bouse  was  ventilated  by  a  shaft  out  throngh  the  rock  into  a  disused 
well  in  an  adjoining  yard,  owned  and  occupied  by  the  defendant.  It 
'  had  been  so  ventilated  for  at  least  forty  years,  without  interruption, 
and  with  the  knowledge  of  the  occupiers  of  the  yard.  Held,  that 
the  plaintiff  could  claim,  as  against  the  defendant,  the  easement  of  the 
free  passage  of  air  through  the  shaft  and  well ;  and  that  a  lost  grant 
of  the  right  ought  to  be  inferred. — Bass  v.  Gregory,  L.B.  28  Q.B.D.  481. 

Eoclesiastioal  Law  :— 

(iii.)  Court  of  Arches. — Faculty  for  Burial — Closed  Churchyard— Family 
of  Parishioner. — By  an  Order  in  Council  a  churchyard  was  closed  except 
as  to  burials  in  reserved  grave  spaces  allotted  to  members  of  the  families 
of  parishioners.  Held,  that  a  faculty  for  the  reservation  of  a  space  in 
the  churchyard  for  exclusive  burial  could  be  g^nted  to  a  living  non- 
parishioner,  a  member  of  the  family  of  a  parishioner. — In  r«  Sargent, 
L.B.  15  P.D.  168. 

Evidenoe  :— 

(iv.)  C.  A.  —  Disclosure  of  Information — Puhlic  Policy — Prosecution. — ^A 
prosecution  instituted  by  the  Director  of  Public  Prosecutions  is  a 
public  prosecution  j  and  therefore  the  rule  of  public  policy  which 
prevents  a  witness  being  asked  such  questions  as  will  disclose  the 
informer,  if  he  be  a  third  person,  and  also  such  questions  as  will 
disclose  whether  or  not  the  witness  was  the  informer,  applies  not  only  to 
such  a  prosecution,  but  also  to  subsequent  proceedings  foanded  thereon. 
The  only  exception  to  the  rule  is  when  it  appears  to  the  J  udge  that  the 
disclosure  of  the  information  may  be  necessary  to  establish  the  inno- 
cence of  a  prisoner.— 3for/w  v.  Beyfus,  59  L.J.  Q.B.  479 ;  38  W.B.  706. 

Executor  :— 

(v.)  C.  A.  —  Distribution  of  Residue— Call  on  Shares — Refunding. — The 
fact  that  executors  have  knowledge  that  a  call  may  be  made  on  shares, 
part  of  their  testator's  estate,  is  not  notice  of  a  debt;  and  where 
executors  have  been  compelled  to  pay  such  call  after  they  have 
distiibuted  the  estate,  they  are  entitled  to  call  on  the  residuary  legatee 
to  refund.— Whittaker  v.  Kershaw,  63  L.T.  203. 

(vi.)  Ch.  D.  —  Retainer — Loan  hy  Wife  to  Husband — Married  Women^s 
Proper  ty  Act,  1882,  s.  8. — A  wife  advanced  money  to  her  husband  for 
the  purposes  of  his  business.  He  died  intestate  and  insolvent,  with, 
out  repaying  the  advance,  and  the  widow  took  out  administration.    In 
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a  creditor's  administration  action,  held^  that  she  was  entitled  to  retain 
the  amount  of  her  debt  oat  of  personal  estate  coming  to  her  hands. — 
Crawford  v.  May,  38  W.E.  766. 

Fishery  :— 

(i.)  Q.  B.  D,— Fishery  Acts— Offence  Against— Right  to  Prosecute— 2S  ^  29 
Vict.y  c.  121,  8.  27,  suh.-ss.  2,  4,  s.  35—86  ^  37  Vict.,  c.  71,  ss.  36,  62— 
41  ^42  rict.jC.  39,  s.  7. — A.  was  summoned  for  fishing  without  a  licence 
in  a  fishery  district  subject  to  a  board  of  conservators,  upon  the  in. 
formation  and  complaint  of  H.,  a  duly  appointed  water-bailiff 
employed  by  the  board.  It  was  not  proved  that  the  board  had  author- 
ised  H.  to  commence  proceedings.  Held,  that  the  penalty  could  only 
be  recovered  by  the  board,  that  H.  was  not  entitled  to  commence 
proceedings,  and  that'  A.  was  not  liable  to  conviction. — Anderson  v. 
Hamlin,  L.R.  25  Q.B.D.  221 ;  63  L.T.  168. 

Foreign  Judgment:^ 

(ii.)  C.  A. — Action  to  Enforce— Retrial  of  Action — Fraud. — Where  an 
action  is  brought  to  enforce  a  foreign  judgment,  the  defendant  may 
plead  that  it  was  obtained  by  fraud,  though  the  alleged  fraud  cannot 
be  proved  without  re-trying  the  question  which  has  been  adjudicated 
on  by  the  foreign  court. — VadaXa  v.  Lawes,  L.B.  25  Q.B.D.  810; 
63  L.T.  128. 

Highway  :— 

(iii.)  Q.  B.  D. — Obstruction — Summons —Dismissal — Appeal — Highway  Act, 
1835,  ss.  72,  105. — A  summons  against  a  person  for  wilfully  obstructing 
a  highway  was  dismissed  by  the  justices.  Held,  that  the  informant 
had  no  right  to  appeal  to  Quarter  Sessions. — Reg,  v.  Justices  of  County 
of  London,  L.R.  25  Q.B.D.  357. 

Husband  and  Wife  :— 

(iv.)  P.  D. — Divorce — Adultery — Counter- Charge  of  Cruelty — Intemperance. 
— A  charge  of  adultery  was  established  against  a  wife,  who  made  a 
counter-charge  of  cruelty  against  her  husband.  It  appeared  that  she 
was  of  drunken  habits.  Held,  that  the  husband  ought  not  to  be  disentitled 
to  relief  unless  such  gpross  violence  should  be  proved  against  him  as  the 
Court  cannot  allow  to  be  ezcosed  on  the  ground  that  he  was  provoked 
to  it  by  her  intemperance. — Forsyth  v.  Forsyth,  63  L.T.  263. 

(v.)  P.  D. — Divorce — Cruelty. — Continued  unkindness  and  neglect  on  the 
part  of  a  husband,  who  refused  to  occupy  the  same  room  with  his  wife, 
and  told  her  that  he  loathed  being  in  the  same  room  with  her,  held,  to 
constitute  cruelty,  which,  coupled  with  adultery,  entitled  the  wife  to  a 
divorce.— Bet/iune  v.  Bethune,  63  L.T.  259. 

(vi.)  P.  D. — Divorce — Desertion. — A  husband  and  wife  had  been  living  apart, 
the  wife  being  willing  to  co-habit  until  she  discovered  that  he  was 
living  in  adultery.  She  then  refused  to  resume  co-habitation,  although 
he  wrote  several  letters  offering  to  do  so.  Held,  that  there  was  no 
proof  that  his  offers  were  not  hondjide,  and  that  the  separation  which 
the  wife  insisted  on  could  not  be  treated  as  desertion. — Lodge  v.  Lodge, 
L.R.  15  P.D.  159. 

(Wi.)  p,  J), — Divorce — Wife^s  Adultery — Desertion. — A  husband  and  wife 
separated  by  mutual  consent  in  1875,  in  consequence  of  medical  advice  to 
the  effect  that  pregnancy  would  be  dangerons  to  the  sanity  of  the  wife  and 
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her  fatnre  ofEspring.  The  hosband  made  her  an  allowance,  and  thej 
corresponded  until  1880,  when  the  bosband  refased  farther  commnnioa- 
tion  with  her.  She  afterwards  committed  adaltery.  Held^  that  he 
was  not  disentitled  to  a  divorce. — Lander  f.  Lander^  63  L.T.  257. 

(i.)  P.  D. — Divorce— Allowance  to  Wife  -Bum  Casta  Clause— The  peti- 
tioner obtained  a  decree  on  the  ground  of  his  wife's  adolterj,  the 
decree  not  to  be  made  absolnte  till  the  petitioner  had  aprreed  to  make  her 
ah  allowance.  The  parties  prepared  an  agreement  which  contained  a 
dwn  ca^ta  claase.  The  Coart  expressed  an  objection  to  the  olaase,  bat 
made  the  decree  absolute.— TT^l/er  v.  Weller,  63  L.T.  263. 

(«i.)  P.  D. — Divorce — Collusion — Cruelty — Judicial  Separation, — When  a  wife 
obtained  a  decree  nisi  for  adaltery  and  crnelty,  which  had  been 
rescinded  on  the  ground  of  collusion,  heldy  that  a  decree  for  judicial 
separation  ought  not  to  be  g^nted. — Butler  v.  Butlery  63  L.T.  256. 

(iii.)  P.  D. — Divorce — Indian — Marriage  InvaXid — Second  Marriage — WUl — 
Indian  Divorce  Act^  1869,  5.  67. — The  respondent  and  co-respondent  in 
an  Indian  Divorce  Suit,  the  decree  in  which  was  made  absolute  in 
November,  1879,  came  to  England,  and  were  married  in  February,  1879. 
The  husband  immediately  after  executed  a  will  leaving  all  his  property 
to  his  *'  reputed  wife.''  In  April,  1881,  they  went  through  a  second 
form  of  marriage.  Held,  that  iu  consequence  of  the  Indian  Divorce 
Act,  sect.  57,  the  first  marriage  was  invalid,  and  that  the  will  was  re- 
voked by  the  subsequent  marriage.—  Warier  v.  Warier,  L.R.  15  P.D.  152. 

(iv.)  P.  D. — Divorce — Variation  of  Settlement — Jurisdiction, — The  Court, 
having  dissolved  a  marriage,  has  power  to  order  that  the  marriage 
settlements  be  varied,  no  matter  where,  or  in  what  form,  such  settle- 
ments have  been  executed. — Nunneley  v.  Nunneleyf  63  L.T.  113. 

(v.)  P.  D. — Divorce — Variation  of  Settlement — Permanent  Maintenance — 
Reversionary  Interests. — A  wife  having  obtained  a  decree  for  divorce 
petitioned  for  variation  of  the  marriage  settlement  and  for  maintenance. 
The  present  joint  income  of  the  husband  and  wife  amounted  to  about 
£1,500  a  year,  and  they  were  both  entitled  to  considerable  property  in 
reversion.  The  registrar  recommended  either  that  a  permanent  income 
of  £700  a  year  should  be  secured  to  the  wife  for  life,  or  that  she  should 
have  secured  to  her  an  annual  sum  equal  to  one-third  of  the  present 
joint  income,  such  sum  to  be  increased  on  the  falling  in  of  the  husband's 
reversionary  interests.  The  husband  preferred  the  former  coarse, 
and  the  Court  ordered  that  it  should  be  adopted. — Warren  v.  Warren, 
68  L.T.  264. 

(vi.)  P.  D. — Judicial  Separation — Cruelty  to  Wife  and  Child — Guardianship 
of  Infants  Act  1886,  s.  7 — Declaration. — When  a  judicial  separation  was 
granted  on  the  petition  of  a  wife,  on  the  ground  of  gross  cruelty  on 
&e  part  of  the  husband  towards  his  wife  and  child,  held,  that  a  declara- 
tion ought  to  be  annexed  to  the  decree  that  the  respondent  was  a 
person  unfit  to  have  the  custody  of  the  child.  The  Court  refused  to  laj 
down  any  rules  as  to  the  making  of  such  a  declaration. — Handford  v. 
Ucmdford,  63  L.T.  256. 

(vii.)  P.  D, — Restitution  of  Conjugal  Rights — Allovjance — Allegations  of 
Misconduct  —  Evidence.  —  Allegations  of  misconduct,  short  of  a 
matrimonial  offence,  are  relevant  to  the  question  of  what  allowance 
should  be  made  by  a  respondent  to  a  petitioner,  upon  non-compliance 
with  a  decree  for  restitution  of  conjugal  rights,  and  such  allegations 
are  for  the  consideration  of  the  Court,  and  ought  to  be  referred  to  the 
Court  by  the  registrar.  The  Court  allowed  evidence  as  to  such  alleged 
misconduct  to  be  given  by  affidavit,  reserving  to  the  incriminated  party 
the  right  of  oroflB-examination  if  dwired.—aifnft  y.  Sufift,  63  L.T.  262. 
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Landlord  and  Tenant  :^ 

(i.)  Q.  B.  D. — Execution  against  Goods  of  Third  Party — Right  of  Landlord 
to  Claim  Arrears  of  Rent — County  Courts  Act,  1888,  s.  160. — Ezecatioo 
baviDg  issaed  upon  a  County  Court  judgement  against  the  defendant, 
goods  belonging  to  him  were  taken  in  execation  in  a  honse  of  which  his 
wife  was  lessee.  The  landlord  gave  a  notice  to  the  bailiff  claiming 
arrears  of  rent  dne  from  the  wife.  Held^  that,  as  the  defendant*a 
goods  were  rightfully  taken  in  execution,  the  landlord's  claim  was  good. — 
Hughes  v.  Smalliooody  L.R.  25  Q.B.D.  306 ;  69  L.J.  Q.B.  503  ;  63  L.T.  198. 

Limitations  :— 

(ii.)  Ch.  D. — Disability — Accruer  of  Right — Tenant  in  Tail — Real  Property 
Limitation  Act,  1874,  ss.  1,  3,  9. — The  plaintiff's  mother  on  the  death  of 
B.,  which  took  place  in  1871,  became  entitled  as  tenant  in  tail  by 
descent  to  certain  property,  being  then  under  no  disability.  She 
married  in  1875,  and  died  in  1882,  withoat  having  acquired  possession 
of  the  property.  The  plaintiff  became  entitled  on  her  death  as  her 
issne  in  tail,  and  in  1889,  being  still  an  infant,  commenced  an  action  to 
enforce  bis  right.  Heldf  that  the  right  to  possession  first  accrued  iu 
1871,  and  that  as  there  had  been  no  possession  for  twelve  years  by  the 
plaintiff  or  his  mother,  thi*oagh  whom  be  claimed  as  tenant  in  tail,  his 
right  was  now  barred. — Murray  v.  Watkins,  62  L.T.  796. 

See  Mortgage,  p.  15,  vii.     Company,  p.  7,  ii. 

Local  Government:— 

(iii.)  Ch.  D. — Paving  of  Street — Notice  to  Owner — Validity, — The  term 
*'  owner  "  as  defined  in  the  Public  Health  Act,  1875,  sect.  4,  does 
not  include  a  receiver  of  rents  and  profits  appointed  by  the  Court,  and 
service  on  him  of  a  notice  under  sect.  150  is  invalid. — Bacup  (Cor. 
poration  of)  v.  Smith,  L.R.  44  Ch.  D.  395 ;  69  L.J.  Ch.  518 ;  63  L.T.  195  ; 
38  W.R.  697. 

(iv.)  Q.  B.  D. — Superannuation  Allowance— Lunatic  Asylum — Chaplain — 
Lunatic  Asylums  Act,  1853,  s,  57. — The  chaplain  of  a  lunatic  asylum 
is  an  officer  of  the  asylum,  though  he  does  not  reside  there,  or  give  his 
whole  time  to  the  duties  of  his  office,  and  is  qualified  as  such  to  receive 
a  superannuation  allowance  if  gi*anted  by  the  visitors. — Reg,  v.  County 
Council  of  Hereford,  38  W.R.  776. 

Marriage  Settlement :~ 

(v.)  Ch.  D. — Covenant  to  Settle — After-acquired  Property. — A  reversionary 
interest  in  personalty  which  vests  in  the  wife  during  the  coverture,  but 
is  liable  to  be  divested  by  appointment,  is  bound  by  a  covenant  in  a 
marriage  settlement  on  the  part  of  the  husband  to  settle  any  personal 
estate  which  during  the  coverture  should  **  come  to  or  vest  in  "  the 
husband  by  right  of  the  wife,  or  in  her  by  bequest,  gift,  or  otherwise. — 
Cumherlege  v.  Cumherlege-Ware,  63  L.T.  52;  38  W.R.  767. 

Married  Woman  :— 

(vi.)  C.  A. — Liability  to  be  Sued  —Married  Women*s  Property  Act,  1882,  ».  1, 
sub'S,  2. — K.,  a  married  woman,  was  entitled  to  the  residue  of  an  estate. 
The  certificates  of  shares  not  fully  paid  up,  part  of  such  residue,  were 
handed  to  her,  but  no  transfer  was  executed.  A  call  was  made  and  the 
executors  were  compelled  to  pay  it.  Held,  that  they  were  entitled  to 
sue  K.  for  indemnity  with  respeot  to  her  separate  estate. — Whit  taker 
V.  Kershaw,  63  L.T.  203. 
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(i.)  Ch.  "D.—Separate  Use— Will—  Contingent  Interest—'^  Title  **^Mairried 
Women^s  Property  Act,  1882,  s.  5. — A.  testator  left  property  in  trofit  for 
E.  for  life,  and  if  E.  should  die  withont  issae,  to  the  persons  who  at  the 
time  of  the  failure  of  the  preceding  trust  would  be  his  next-of-kin, 
and  entitled  to  his  personal  estate  under  the  statutes  of  distribution  if 
he  had  then  died  intestate.  The  testator  died  in  1879.  E.  died  in  1886 
without  issue.  One  of  the  next-of-kin  of  the  testator,  if  he  had  died 
at  the  same  time  as  E.,  was  P.  She  married  in  1857,  made  her  will  in 
1887t  and  died  in  1889,  leavinp^  her  husband  surviving.  Held,  that 
the  property  first  accrued  to  P.  in  title  and  interest  on  the  death  of  E., 
that  she  was  entitled  to  it  for  her  separate  use,  and  that  it  passed  by 
her  will,  her  husband  not  being  entitled  to  it  in  his  marital  right. — 
StocHey  v.  Parsons,  L.R.  45  Ch.  D.  51 ;  59  L.J.  Ch.  666  j  62  L.T.  929  ; 
3S  W.B.  712. 

See  Will.  p.  30. 

Master  and  Servant:— 

(ii.)  Q.  B.  D. — Injury  to  Scholar — Negligence  of  Teacher — Liability  of 
Manager  of  School. — The  defendant  was  vicar  of  a  parish  and  a  member 
of  the  committee  of  management  of  the  elementary  school  of  the  parish. 
The  plaintiff,  a  pupil  at  the  school,  was  injured  owing,  as  was  alleged, 
to  the  negligence  of  one  of  the  teachers  during  school  hours.  Held, 
that  the  defendant  was  liable  for  such  negligence,  if  proved. — Crisp  v. 
Thomas,  62  L.T.  810. 

Metropolis  Management:— 

(iii.)  Q.  B.  D. — Building — "  Wooden  Structures.** — A  steam  roundabont, 
shooting-gallery,  and  caravans  are  not  "  wooden  structures  or  erections 
of  a  movable  or  temporary  character"  within  the  meaning  of  the 
Metropolis  Management  and  Building  Acts  Amendment  Act,  1882,  and 
may,  therefore,  be  set  up  withont  obtaining  the  licence  of  theL'ondon 
County  Council. — Hall  v.  Smallpiece,  59  L.  J.  M.C.  97. 

(iv.)  Q.  B.  D. — Scavenging — Ashes — Trade  Refuse — Metropolis  Manctgement 
Act,  1855,  ss.  125,  128. — The  defendant  had  in  his  hotel  a  steam- 
engine  for  electric  lighting  and  other  purposes.  Held,  that  the  ashes 
and  clinkers  from  the  furnaces  were  domestic  refuse,  and  not  the  refuse 
of  a  trade,  manufacture,  or  business,  and  that  the  defendants  were 
bound  to  remove  them  without  extra  payment. — St.  "Martin* s  Yestry  v. 
Gordon,  62  L.T.  835. 

(v.)  Q.  B.  D. — Street  Open  at  Both  Ends — Private  Road — Continuing  Offence 
— Metropolis  Management  Act,  1855,  s.  202 — Metropolis  Management 
Amendment  Act,  1882,  5.  98. — The  appellants  were  the  owners  of  a 
road  which  they  had  laid  out  for  building  as  a  street  for  the  pnr- 
poses  of  carriage  traffic,  but  which  they  had  not  dedicated  to  the 
public.  They  had  placed,  at  the  junction  of  the  road  with  a  public 
highway,  and  without  the  consent  of  the  Board  of  Works  or  their 
successors,  certain  gates  to  exclude  the  public.  They  were  convicted 
for  having  laid  out  such  a  roa4,  the  same  not  having  an  entrance  of  the 
full  width  of  such  road  nor  being  open  at  both  etds  from  the  ground 
upwards.  They  were  subsequently  convicted  for  permitting  the  said 
road  to  be  continued  so  formed  and  laid  out  for  a  certain  number  of 
days.  Held,  that  no  new  street  laid  out  for  building  should  have 
barriers  across  it  to  exclude  the  public  without  the  consent  of  the 
Board  of  Works  or  their  successors,  and  that  the  appellants  had  been 
properly  convicted  of  a  continuing  offence. — Daw  v.  London  County 
Council,  59  L.J.  M.C.  112;  62  L.T.  937. 
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Mortgage :— - 

(i.)  Ch.  D. — Costa—PlaintiJjTB  Costs — Priority,— A  puisne  incainbrancer 
bronght  an  action  a^inst  prior  mortgagees  and  the  trasfcees  of  a  will 
for  the  administration  of  the  estate.  Held,  that  the  plaintiff  was 
entitled  to  his  costs  of  the  administration  proceedings  out  of  the 
estate  in  priority  to  the  prior  mortcragees,  so  far  as  saoh  proceedings 
were  proper,  and  also  for  the  benefit  of  the  prior  mortgagees,  but  mast 
add  the  rest  of  bis  costs  to  his  security.  Heldy  also,  that  the  trustees' 
costs  of  the  action,  so  far  as  they  were  costs  of  which  the  prior 
mortgagees  had  had  the  benefit,  mnst  come  ont  of  the  estate  as 
between  solicitor  and  client. — Lee  v.  Barne,  62  L.T.  922. 

(ii.)  Q.  B.  J},— 'Attornment  Clausfe— Bills  of  Sale  Acts,  1878,  and  1882.— 
The  ordinary  attornment  clause  used  in  mortgages  of  real  property  is 
valid,  and  creates  the  relation  of  landlord  and  tenant  between  the 
parties,  notwithstanding  sect.  6  of  the  Bills  of  Sale  'Act,  1878,  and 
sect.  9  of  the  Bills  of  Sale  Act,  1882.  Mumford  v.  Colliery 
L.R.  25  Q.B.D.  279  ;  88  W.R.  716. 

(iii.)  C.  A. — Collateral  Advantage — Solicitor — Auctioneer — Costf,  —Decision 
of  Ch.  D.  (see  Vol.  15,  p.  85,  v.)  affirmed.  — FteW  v.  Uo)ikins, 
L.R.  44  Ch.  D.  524  ;  62  L.T.  774. 

(iv.)  C.  A. — Exclusion  of  Right  to  Redeem — Validity. — Decision  of  Ch.  D. 
(see  Vol.  15,  p.  86,  i.)  affirmed. — Marquis  of  Northampton  v.  Polloclc^ 
63  L.T.  136. 

(v.)  Cll.  D. — Foreclosure — Receiver —Possession. — A  receiver  and  manager 
was  appointed  by  an  interlocutory  order  in  an  action  to  foreclose  the 
mortgage  of  a  public  honse,  the  mortgagor  being  in  possession.  He 
continued  in  occnpation  of  part  of  the  premises,  and  was  alleged  to  have 
interfered  with  the  management  of  the  business  by  the  receiver.  Held, 
that  the  plaintiff  was  not  entitled,  before  judgment,  to  an  order 
directing  the  mortgagor  to  give  up  possession  to  the  receiver,  and 
restraining  him  from  occupying  any  part  of  the  premises. — Taylor  v. 
Soper,  62  L.T.  828. 

(vi.)  Cll.  D. — Redemption  by  Second  "Mortgagee — Loss  of  Deeds — Indemnity, — 
In  1867  M.  mortgaged  his  life  interest  in  settled  funds,  and  three 
policies  of  life  insurance.  He  afterwards  mortgaged  his  life  interest, 
but  not  the  policies,  to  the  plaintiff.  The  plaintiff  brought  an  action 
for  redemption  and  foreclosure.  H.  was  the  legal  personal  repre- 
sentative of  the  first  mortgagee.  It  appeared  that  the  mortgage  deed  of 
1867  and  the  policies  were  not  in  the  possession  of  H.  The  plaintiff  had 
paid  into  Court  what  was  certified  to  be  due  to  H.  for  principal,  interest, 
and  costs,  and  now  claimed  that  the  whole  sum  should  be  retained  as 
indemnity  against  the  loss  of  the  deed  and  policies.  The  insurance 
company  declined  to  make  any  arrangement  with  regard  to  indemnity 
till  the  policies  should  become  claims.  Beld^  that  the  plaintiff  was 
entitled  to  a  bond  of  indemnity  from  H.,  and  to  have  £100  retained  to 
meet  costs  which  might  be  incurred  when  the  policies  should  become 
claims.  —Caldwell  v.  Matthews,  62  L  T.  799. 

(vii.)  Ch.  D. —  Reversionary  Interest — Arrears  of  Interest — Limitations  — In  a 
mortgage  deed,  dated  in  1876,  a  reversionary  interest  in  personalty  was 
assigned  by  way  of  mortgage,  with  a  covenant  to  pay  principal  and 
interest  on  a  day  certain,  but  without  any  covenant  to  pay  interest  in 
the  event  of  the  principal,  or  any  part  of  it,  remaining  unpaid.  The 
mortgagor  paid  a  sum  on  account  of  principal,  but  never  paid  any 
interest.  In  an  action  for  foreclosure,  held,  that  interest  was  recover- 
able as  damages,  and  that  it  was  not  limited  to  six  years'  arresr?. — 
Mellersh  v.  Broim,  63  L.T.  189  ;  38  W.R.  732. 
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(i.)  Ch.  D,— Transfer— Escrow— NegUgme&^Boliciior— Agent — Cash  Pay- 
ment— Conveyancing  Act,  1881,  s.  56. — Tbe  plaintiif  transferred  a 
mortgage  to  the  defendant.  The  same  solicitor  acted  for  both  parHes. 
The  plaintiff  exeooted  the  transfer,  and  handed  it  and  the  title  deeds  to  the 
polioitor,  who  nndertook  to  retnm  them  or  pay  the  consideration  money. 
The  plaintiff  made  no  enqoiries  for  nearly  six  months,  having  been 
told  by  the  solicitor  that  pome  notice  was  required.  Shortly  after  the 
plaintiff  had  enquired  as  to  the  transfer,  the  solicitor  handed  over  the 
transfer  and  the  title  deeds  to  the  defendant,  who  paid  no  cash  to  the 
solicitor,  bat  set  off  a  debt  owed  by  him.  The  solicitor  then  became 
bankrapt.  Heldf  that  the  defendant  ought  to  have  paid  cash,  and  was 
not  entitled  to  set  off  the  solicitor's  debt,  that  the  plaintiff  had  not  been 
gnilty  of  negligence,  that  the  transfer  was  only  an  escrow,  till  the 
defendant  had  paid  cash  to  the  solicitor,  and  that  the  defendant  must 
pay  the  plaintiff  the  consideration  money  or  retom  the  deeds. — 
Coupe  V.  Colly er,  62  LT.  927. 

Municipal  Election :~ 

(ii.)  C.  C.  R.  —  Corrupt  Practices  —  Order  for  Prosecution  —  Indictment  — 
Adjoining  County — Jurisdiction. — The  commissioner  for  the  trial  of 
municipal  election  petitions  ordered  certain  persons,  prosecuted  before 
him  for  a  corrupt  practice  committed  at  a  municipal  election  in 
Nottingham,  to  be  prosecuted  on  indictment  for  the  offence  at  the 
ensuing  assiees  at  Derby.  Heldy  that  he  had  jurisdiction  to  order  the 
trial  at  Derby ;  that  his  order  was  sufficient  without  describing  the 
corrupt  practice ;  that  the  Derbyshire  grand  jury  could  find,  and  the 
judge  of  assize  hsid  jurisdiction  to  try  the  indictment ;  that  '*  Derbyshire 
to  wit "  in  the  margin  of  the  indictment  was  sufficient,  although  the 
body  of  it  didclosed  offences  out  of  Derbyshire  only  ;  that  the  words  '*a 
corrupt  practice  "  in  the  commissioner's  order  were  reasonably 
interpreted  '*  some  corrupt  practice,*'  and  that  the  proeecntion  were 
not  precluded  from  preferring  a  number  of  charges  of  bribery  in  the 
indictment.—iiesr.  v.  Riley  and  Campion,  59  L.J.  M.C.  122;  63  L.T.  119. 

Huisance  :— 

(iii.)  Cll.  D. — Quia  Timet — Action — Injunction, — Action  to  restrain  the  defen- 
dant, the  owner  of  an  open  space  in  the  middle  of  a  town,  from  allowing  the 
same  to  be  used  for  exhibitions  which  might  be  a  nuisance  to  inhabitants 
of  adjoining  houses.  The  defendant  had  allowed  such  an  exhibition  to 
be  held  there  for  several  days,  and  had  asserted  his  right  to  allow  such 
shows,  and  declined  to  undertake  not  to  allow  them.  Held,  that  the 
plaintiffs  were  entitled  to  an  injunction. — PhUlips  v.  Thomcu, 
62  L.T.  798. 


Patent  :— 

(iv.)  Cll.  D. — Action  for  Account — Denial  of  User — Discovery, — Action 
against  a  licensee  for  an  account  of  roysdties.  Tbe  defendant  denied 
user,  and  alleged  that  the  process  which  he  employed  was  a  secret 
process  of  his  own.  The  plaintiff  closely  interrogated  him  as  to  his 
process  by  detailed  Teference  to  the  plaiutiff's  specification,  and  also 
required  names  of  some  of  his  customers.  Held,  that  the  defendant 
must  answer  fully  so  long  as  he  did  not  disclose  his  own  secret.  Held, 
also  that  he  must  answer  tbe  interrogatory  as  to  his  customers. — 
Ashworth  v.  Roberts,  63  L.T.  160. 


QUARTERLY   DIGEST.  I7 

Poor  Law:— 

(i*)  Q*  B.  D. — Rating — Machinery, — Premises  were  used  as  a  bobbin.net 
faotorj.  There  were  machines  therein  which  were  capable  of  removal, 
some  being  fixed  to  the  floor  by  screws,  and  the  rest  not  fixed  at  all. 
Heldf  that  though  the  machinery  was  not  part  of  the  freehold,  and 
remained  personal  property,  yet,  being  essentially  necessary  and  per- 
manently attached  to  the  bnsiness,  it  was  rightly  taken  into  account  as 
enhancing  the  value  of  the  premises  in  estimating  the  rateable  value. — 
Clifford  ^  Co,  v.  The  Chard  Union,  63  L.T.  249. 

(ii.)  Q.  B.  D. — Settlement — Derivative  Settlement — Divided  Parishes  Act^ 
1876,  8,  35. — In  determining  the  settlement  of  a  married  woman,  it 
appeared  tliat  her  husband  had  never  acquired  a  settlement  for  himself ; 
but  the  birth  settlements  of  the  husband  and  of  his  father  were  both 
shewn.  Held,  that  the  pauper's  husband  took  his  father's  settlement,  it 
not  being  derivative,  and  that  the  pauper  took  the  same  settlement,  and 
not  the  birth  settlement  of  her  husband. — West  Ham  Guardians  v. 
St,  Giles' s-in-the^Fields  Overseers,  L.R.  25  Q.B.D.  272;  38  W.R.  736. 

Power:— 

(iii.)  C.  A.  — EaoectUion — Validity — Reference  to  Power. — A  power  to  appoint 
in  tail  does  not  authorise  an  appointment  for  life.  By  deed  of  Sep- 
tember 5th  real  estate  was  conveyed  to  such  uses  as  Mr.  and  Mrs.  P. 
should  by  deed  appoint.  By  deed  of  September  9th  they  appointed  it 
to  the  use  of  themselves  successively  for  life,  remainder  to  the  use  of 
such  of  their  children  in  tail  as  they  should  jointly  appoint,  with 
remainders  over.  By  a  subsequent  deed  Mr.  and  Mrs.  P.,  in  exercise  of 
the  power  conferred  by  the  deed  of  September  5th,  and  of  every  power 
and  authority  enabling  them  in  that  behalf,  appointed  the  property  to 
themselves  successively  for  life,  remainder  to  the  use  of  their  son  E. 
for  life,  remainder  to  his  children  and  remoter  issue  as  he  should 
appoint,  with  remainders  over.  Held,  that  even  if  the  power  conferred 
by  the  deed  of  September  9th  authorised  an  appointment  for  life,  there 
was  no  intention  of  exercising  it,  and  that  the  appointment  was  wholly 
bad.— Porter  v.  De  Quetteville,  69  L.J.  Ch.  595. 

(iv.)  Ch.  D.— Exercise  by  Will^Intention, — Under  the  will  of  D.,  T.  was 
tenant  for  life  of  shares  of  certain  funds,  with  power  after  his  death 
to  appoint  among  his  children  so  much  of  the  said  funds  as  he  might  be 
*'  entitled  or  presumptively  entitled  to."  T.,  by  will,  in  exercise  of  the 
power,  appointed  £5  to  be  paid  out  of  his  share  of  the  said  funds  to 
each  of  his  children  except  P.,  and  he  appointed  the  remainder  of  his 
share  to  P.  And  he  gave  all  his  other  property  to  P.  Held,  that 
the  will  operated  as  an  appointment  of  an  accrued  as  well  as  the 
original  share  of  T.  in  the  said  funds.  —  Bannerman  v.  Toos&y, 
68  L.T.   105. 

(v.)  Ch.  D. —  Exercise  by  Will — Remoteness. — A  testatrix  had  under  her 
marriage  settlement  power  to  appoint  a  fund  by  will  among  the  children 
and  issue  of  the  marriage.  By  her  will  she  gave  all  the  property 
**  which  by  virtue  of  any  power  or  authority,  or  of  any  separate  right 
of  property  she  was  competent  to  dispose  of  "  on  trust  for  sale,  and  after 
payment  thereout  of  funeral  and  testamentary  expenses  to  invest  the 
residue,  and  hold  the  same  on  trust  for  her  husband  for  life,  and  after 
his  death  on  trust,  as  to  one  seventh  part  for  her  son,  and  as  to  the  other 
six  seventh  parts  for  her  daughters,  with  a  direction  that  the  trustees 
should  hold  the  daughters'  shares  on  trust  for  each  daughter  for  life,  and 
after  her  death  on  trust  for  her  children.    There  was  evidence  that  the 
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testatrix  and  her  hnsband  had  forgotten  the  existence  of  the  settlement. 
Held,  that  sach  evidence  conid  not  be  acted  on,  that  the  will  mast  be 
regarded  as  an  exercise  of  the  power,  and  that  the  danghters  took  their 
shares  of  the  settled  fands  free  from  the  fetters  attempted  to  be  imposed 
by  the  sabseqaent  direction. — Kield  t.  Boyd^  63  L.T.  92. 

(i.)  C.  A. — Exercise — Re^'ersionary  Fund. — A.,  on  the  marriage  of  his  son 
in  1815,  settled  two  sums  of  £10,000  each  on  trust  for  the  son  and  his 
wife  successively  for  life, and  in  default  of  issue  of  the  marriage,  as  A. 
should  by  deed,  will,  or  codicil  referring  to  the  settlement,  appoint.  A ., 
by  his  will  in  1832  (not  referring  to  the  settlement),  bequeathed  his 
residuary  personal  estate  on  trust  for  his  son  for  life,  and  in  defaalt  of 
issue  of  his  son,  for  A.'s  daughters  and  their  children,  the  daughters 
taking  life  interests.  By  a  codicil  made  in  1833  A.  directed  that  the 
two  sums  of  £10,000  mentioned  in  the  settlement  should  form  part  of 
bis  residuary  personal  estate,  and  be  paid  to  his  executors  and  trustees. 
A.  died  in  1834,  his  son  in  1850,  without  having  had  issue,  and  the  son's 
wife  in  1889.  At  her  death  the  two  sums  of  £10,000  were  repre- 
sented by  £25,000  consols.  Held,  that  the  two  sums  of  £10,000  only 
became  part  of  A.'s  estate  when  the  amounts  became  payable  to  his 
executors  and  trustees,  and  that  there  was  no  question  of  apportionment 
between  tenant  for  life  and  remainderman. — Matheson  v.  Qoodtcyn^ 
63  L.T.  201. 


Practice  :— 

(ii.)  Ch.  J}.— Amendment  of  Judgment^R.S.C.,  1883,  0.  xxviii.,  r.  11. — 
The  defendant  had  covenanted  with  the  plaintifiE  that  he  wonld  not 
during  the  remainder  of  the  term  of  the  lease  of  a  certain  shop,  carry 
on  a  certain  business  within  one  mile  from  the  honse.  Action  in  1870  to 
restrain  breach  of  the  covenant.  Perpetual  injunction  granted  restrain- 
ing the  defendant  from  carrying  on  the  business  within  one  mile  from 
the  house.  Motion  to  commit  the  defendant  for  breach  of  the  injuno- 
tion.  The  defendant  moved  to  amend  the  decree  by  inserting  the 
words  **  daring  the  remainder  of  the  lease."  The  lease  had  expired  in 
1881.  Heldf  that  the  words  onght  to  be  inserted. — Shiptoright  ▼. 
Clements,  63  L.T.  160  j  38  W.E.  746. 

(iii.)  C.  A.—Appeal'-Time—R.S.C.,  1883,  0.  Iviii.,  rr.  3»  9, 15.—  The  decision 
of  a  Divisional  Court  on  a  case  stated  by  the  Commissioners  of  Inland 
Revenue  nnder  sect.  19  of  the  Stamp  Act,  1870,  is  an  *•  order,"  and  not 
a  "judgment,"  and  an  appeal  from  such  decision  must  be  brought 
within  twenty-one  days. — Onslow  v.  Commissioners  of  Inland  Revenue, 
L.R.  25  Q.B.D.  466  ;  38  W.E.  728. 

(iv.)  P.  O,— Costs — Arhitration — Different  Issues. — The  appellants  brought 
an  action  claiming  a  lump  sum  as  unliquidated  damages.  The  action 
was  referred  on  the  terms  that  the  award  shonid  be  **  for  a  sum  certain 
for  the  plaintiffs,  or  an  award  for  the  defendant  as  the  arbitrators  may 
find,"  with  liberty  **  to  enter  the  said  award  as  the  verdict  in  this 
cause,  and  to  sign  final  judgment  therein  ;  "  costs  to  follow  the  verdict 
and  to  be  taxed  in  the  ordinary  way.  The  arbitrators  awarded  the 
plaintiffs  an  amount  less  than  one  quarter  of  that  claimed,  and  a  verdict . 
was  entered  for  the  amount  so  found  due.  Held,  that  even  apart  from 
the  terms  of  the  reference,  the  Court  had  no  power  to  direct  a  verdict 
to  be  entered  for  the  defendant  for  the  difference  between  the  amount 
claimed  and  that  awarded,  and  the  costs  to  be  taxed  on  the  footing  that 
the  defendant  heid  succeeded  as  to  parts  of  the  claim. — (fRourke  v. 
Commissioner  of  Railways,  63  L.T.  66. 
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(i.)  Ch.  J},^ Consent  Order^CounseVs  Authority — "Mistake, — Where  a 
oonnsel,  being  anthorised  by  bis  oHent  to  consent  to  an  order,  by  mistake 
agrees  to  terms  which  are  not  according  to  his  client's  intention,  the  client 
may  withdraw  his  consent  before  the  order  is  drawn  np. — Lewis  v. 
Lewisy  63  L.T.  84. 

(ii.)  Q.  B.  D. — Counsel — Tiight  to  he  Heard  by — Q as  Companies  Acts  Amend" 
ment  Acty  1880,  ss.  10,  12. — The 'chief  gas  examiner  of  the  metropolitan 
district  has  a  discretion  as  to  whether  he  will  or  will  not  hear  counsel 
npon  an  appeal  to  him  by  a  gas  company. — Reg*  v.  Williamson,  69  L.J. 
Q.B.  493 ;  38  W.R.  769. 

(iii.)  H.  Ii. — Discovery — Privileged  Documents — Interrogatories, — Decision  of 
C.  A.  {see  Vol.  16,  p.  16,  iii.)  affirmed.— If om«  v.  Edwards,  63  L.T.  26. 

(iv.)  P.  D. — Divorce — Variation  of  Settlement — Service  of  Petition. — The  Conrt 
dispensed  with  serrice  of  a  petition  for  variation  of  a  marriage  settle, 
ment  in  a  case  where  both  the  respondent  and  the  surviring  imstee  of 
the  settlement  were  uncertificated  bankrupts,  and  where  notice  of  the 
application  to  dispense  with  service  had  been  given  to  the  Chief  Official 
Receiver  in  bankruptcy. — Snelling  v.  Snelling,  63  L.T.  263. 

(v.)  P.  D. — Judicial  Separation — Custody  of  Child— Interim  Order, — On 
an  ex  parte  application  by  a  wife,  a  petitioner  for  a  judicial  separation, 
and  on  affidavit  by  her  that  she  believed  that  her  husband  intended  to 
remove  the  only  child  of  the  marriage  out  of  the  jurisdiction,  the 
Court  made  an  interim  order,  restraining  him  from  removing  the  child. 
—Harris  v.  Harris,  63  L.T.  262. 

(vi.)  C.  A. — Evidence — Admiralty  Action — Matter  of  Nautical  Skill, — In 
Admiralty  actions,  when  the  Court  is  assisted  by  nautical  assessors, 
evidence  as  to  matters  of  nautical  skill  is  not  admissible ;  and  hence, 
where  in  an  action  for  damage  to  cargo  the  Judg^  found  on  the  advice 
of  his  nautical  assessors  that  all  screw  alleys,  however  well-made,  may 
emif  smells  which  may  damage  sensitive  cargo,  the  Court  of  Appeal, 
being  assisted  by  nautical  assessors,  refused  to  allow  the  shipowners  to 
give  evidence  to  shew  that  the  particular  screw  alley  in  question  did  not 
emit  any  such  smell,  on  the  ground  that  it  was  a  question  of  nautical 
skill  about  which  no  evidence  could  be  given. — The  Assyrian,  69  L.T.  91. 

(vii.)  Ch,  D. — Ex  parte  Injunction — Dissolution — Undertaking — Non-compli- 
ance.— The  Court  declined  to  hear  an  ex  parte  motion  to  dissolve  an 
ex  parte  injunction.  Plaintiff  obtained  an  ex  parte  injunction  on 
Saturday  on  condition  of  adding  a  party  as  plaintiff  for  the  purpose 
of  his  counsel  giving  the  usual  undertaking  as  to  damages.  The 
writ  was  not  amended  till  the  following  Tuesday,  whilst  a  motion 
was  being  made  to  dissolve  the  injunction.  The  Court  dissolved  the 
injunction  on  the  ground  that  plaintiff  had  not  complied  with  the 
condition  on  which  it  was  granted,  whereby  defendant  had  been  with- 
out the  protection  of  the  undertaking  as  to  damages. — Spanish  General 
Agency  Corporation  v.  Spanish  Corporation,  63  L.T.  161. 

(viii.)  0.  A,— Letters  of  Request, — An  order  for  letters  of  request  to  issue  to 
a  foreign  conrt  can  only  be  made  where  it  is  sought  to  examine  witnesses 
under  the  order,  and  there  is  no  jurisdiction  to  make  such  an  order 
where  production  of  documents  only  is  asked  for. — Cape  Copper  Co,  v. 
Comptoir  d'Escompte  de  Paris,  38  W.R.  763. 

(ix.)  Ch.  D. — Mandatory  Injunction — Restoration  of  Fence, — In  an  action 
to  restrain  the  defendant,  a  person  in  a  humble  position  in  life,  from 
permitting  certain  fences  to  remain  broken  down  and  removed,  the 
Conrt  ordered  the  defendant  to  restore  and  replace  such  fences,  instead 
of  making  a  negative  order  restraining  him  from  permitting  them  to 
remain  broken  down  and  removed.— Bidti^eU  v.  Eolien,  63  L.T.  104. 
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(i.)  C.  A.  As  Q.  B.  D. — Oficial  Referee — Povrer  to  set  aside  Findings — 
Judgment— R.S.C. J  1SS3,  0.  xixvi.,  r.  52. — Where  an  official  referee  has 
ordered  jadgment  to  be  entered  for  one  party,  and  it  has  been  entered 
accordingly,  the  Court  has  power,  not  only  to  set  aside  the  findings  of  the 
referee,  but  also  to  enter  ja^^Kment  for  the  other  party. —  Clarh  v. 
Soiinensehein,  L.R.  25  Q.B.D.  2264464  ;  69  L.J.  Q.B.  461 ;  62  L.T.880; 
38  W.R.  717  A  743. 

(ii.)  Ch.  D.—Parties— Keprcsejitat ion— Foreclosure— R.8.C.,  1883,  0.  xvi., 
r.  9. — In  a  foreclosare  action  an  order  had  been  made  aathorising  two 
of  a  large  class  of  persons,  all  having  the  same  interest  in  the  equity 
of  redemption,  to  defend  the  action  on  behalf  of  and  for  the  benefit 
of  the  others.  Hehi,  that  a  foreclosare  order  could  not  be  made  unless 
all  the  parties  interested  in  the  equity  of  redemption  were  parties  to 
the  action.~Gri^f /i  v.  Pounds  59  L.J.  Ch.  522. 

(iii.)  Ch.  D. — Parties— Trade  Mark— Infringement. — ^H.  agreed  to  consign 
his  wine  for  sale  in  the  United  Kingdom  exclusively  to  the  plaintifEs. 
The  plaintiffs  sued  to  restrain  the  defendants  from  using  a  colourable 
imitation  of  H.'s  trade  mark.  Held^  that  the  plaintiffs  had  no  interest 
in  the  trade  mark,  and  oould  not  maintain  the  action.  Leave  given  to 
amend  by  making  the  owner  of  the  trade  mark  plaintiff. — Richards  and 
Co.  V.  Butcher  j*  Robinson^  G2  L.T.  867. 

(iv.)  Ch. D.—Pat'^nt— Petitionfor Revocation— Transfer— R.S.Ct  1883, 0. xlix, 
r.  3. — The  Chancery  Division  will  order  a  transfer  of  a  petition  for 
the  revocation  of  a  patent  to  the  Queen's  Bench  Division  to  be  heard 
by  the  Judge  at  the  same  time  as  an  action  for  damages  before  a  Judge 
and  jnry  arising  out  of  the  same  subject  matter. — In  re  Edge's  PaUnt, 
38  W.R.  698. 

(v.)  Ch.  T).— Petition — Sale  ^Minerals — Confirmation  of  Sales  Act^  1SG2. — 
Petition  by  trustees  with  an  absolute  power  of  sale  for  the  sanction 
of  the  Court  to  the  sale  of  minerals  apart  from  the  surface.  The 
beneficiaries,  who  were  all  infants,  were  not  parties.  The  Court  made 
the  order  without  directing  service  on  the  beneficiaries. — In  r€ 
Wadsworth's  Trust,  63  L.T.  217. 

(▼i.)  P.  D,— Prolate — Interest — Legitimacy. — In  a  probate  suit,  where  the 
real  question  in  dispute  was  the  defendant's  legitimacy,  the  plaintiff 
moved  to  strike  out  the  statement  of  defence.  Heldy  that  the  matter 
was  too  serious  to  be  decided  on  motion. — In  the  goods  of  Harrington, 
63  L.T.  238. 

(vii.)  P.  D. — Queen^s  Proctor — Costs. — Where  a  husband  had  paid  into  Court 
money  to  meet  his  wife  costs  of  a  divorce  suit,  the  decree  nisi  in  which 
had  been  rescinded  on  the  intervention  of  the  Queen's  Proctor,  on  the 
ground  of  collusion,  the  Court  ordered  the  money  to  be  paid  out  to  the 
Queen's  Proctor  in  part  payment  of  his  costs. — Butler  v.  Butler, 
L.R.  15  P.D.  16L 

(viii.)  Ch.  D. —  Service — Company — Service  on  Solicitors — Companies  Act, 
1862,  ss,  35,  62. — Motion  to  rectify  the  register  of  members  of  a 
company.  The  notice  of  motion  was  served  on  the  company's  solicitors, 
who  accepted  service  on  behalf  of  the  company  in  the  usual  way.  At 
the  hearing  the  company  did  not  appear.  Held,  that  the  service  was 
not  sufficient,  and  that  no  order  could  be  made  until  the  company  itself 
had  been  served  at  its  registered  office,  or  until  it  appeared. — In  re  Tht 
Denver  United  Breweries  Co.,  63  L.T.  96. 

(ix.)  Ch.  D. — Third  Party  Procedure — Originating  Summons — R.S.C.,  1883, 
O.  xvi.,  r.  48 ;  0.  Iv.,  rr.  3,  4,  6,  6. — The  third  party  rules  are  not 
intended  to  apply  to  the  procedure  directed  for  originating  summonses, 
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and  the  relief  to  be  obtained  thereby,  and  the  Court  has  no  power  to  g^iye 
a  defendant  to  an  originating  eummous  leave  to  issae  a  third-party 
notice.— X-G.  v.  Woodall,  63  L.T.  100. 

(i.)  C.  A. — Venue — Convenience. — Where  the  Judge  of  the  Probate 
Division  had  changed  the  renue  of  a  probate  case  from  the  assizes 
to  Middlesex,  on  the  ground  that  it  could  not  conveniently  ba 
heard  at  the  assizes,  the  Court  of  Appeal,  on  consultation  with  the 
Judge  appointed  to  preside  at  the  assizes  in  question,  found  that  the 
Judge  of  the  Probate  Division  had  been  under  a  misapprehension  in 
supposing  that  it  could  not  conveniently  be  heard  there,  and  ordered 
that  it  should  be  so  heard. — Jackson  v.  Braithwaitey  63  L.T.  231. 

(ii.)  Ch.  D. —  Writ— Service — Partnership — Dissolution — Foreign  Partner- 
ship.— For  the  purposes  of  service  under  Ord.  9,  r.  6,  and  Ord.  16,  r.  14, 
a  partnership  which  has  been  dissolved  before  the  commencement  of 
the  action  without  the  plaintifiPs  knowledge,  must  be  treated  as  still 
subsisting.  Service  on  one  partner  when  within  the  jurisdiction  effected 
under  either  branch  of  Ord.  9,  r.  6,  is  good  service  on  all  the  partners, 
although  the  partnership  is  a  foreign  one  and  all  the  partners  reside  and 
are  domiciled  out  of  the  jurisdiction. — Shepherd  v.  Hirsch  8f  Oo.f 
38  W.R.  745. 

(iii.)  Q.  B.  D. — Writ — Renewed — Writ  Issued  he/ore  Judicature  Act — 
R.S.C,  1883,  0.  viii.,  r.  1. — A  writ  issued  before  the  Judicature  Act, 
1875,  came  into  operation  cannot  be  renewed  without  the  leave  required 
by  Ord.  8,  r.  I.— Hume  v.  Somerton,  L.R.  25  Q.B.D.  239 ;  59  L. J.  Q.B.  420  ; 
62  L.T.  828;  38  W.R.  748. 

See  Patent,  p.  16,  iv. 

Presoription  :— 

(iv.)  C,  A. — Copyhold — Profit  d  Prendre — Fishing — User — Enfranchisement 
— Prescription  Act,  ss.  1,  4. — Decision  of  Ch.  D.  {see  Vol.  16,  p.  92,  iv.) 
affirmed.— riibury  v.  Silva^  63  L.T.  141. 

Frinoipal  and  Agent  :— 

(v.)  Ch.  D. — Action  against  Agent — Parties. — Action  against  the  Agent- 
General  of  a  Colonial  Government  by  the  equitable  assignees  of  persons 
who  had  entered  into  a  contract  with  the  Government,  claiming  relief 
in  respect  of  a  sum  which  the  plaintiffs  alleged  had  been  received  by 
the  defendant  from  the  Government  as  trustee  for  the  plaintiffs,  and 
afterwards  in  breach  of  trust  repaid  by  him  to  the  Government.  The 
money  had  been  deposited  in  the  personal  name  of  the  defendant,  and 
the  plaintiffs  contended  that  he  was  therefore  personally  liable  for  it. 
The  Government  was  not  made  a  party  to  the  action.  Heldf  that  the 
defendant  was  only  an  agent,  and  could  not  constitute  himself  a  trustee 
against  his  principals;  and  that  the  question  could  not  therefore  be 
tried  in  the  absence  of  the  Government,  the  plaintiff's  case  being  that 
there  was  a  trust  which  the  Government  could  not  intercept. — Wright 
V.  Mills,  63  L.T.  186. 

(^•)  Q.  B.  D. — Bribery  of  Agent — Remedies  of  Principal. — Where  an  agent 
is  bribed  to  induce  his  principal  to  pay  a  price  for  goods  bought  from 
the  briber  which  is  above  the  market  price,  the  principal  has  two 
distinct  causes  of  action.  He  may  sue  the  agent  for  the  amount  of  the 
bribes  received  by  him,  and  he  may  also  sue  the  agent  and  the  briber, 
either  jointly  or  severally,  for  damages  for  the  loss  occasioned  by  their 
joint    fraud.      In   an  action  against  the  briber  the  defendant  is  not 
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entitled  to  rely  upon  an  agreement  between  the  principal  and  hia  agent, 
the  effeot  of  which  is  to  discharge  the  agent  from  his  liabilities. — 
Mayor,  ^c,  of  Salford  v.  Lever,  L.E.  25  Q.B.D.  384 ;  59  L.J.  Q.B.  483  ; 
38  W.B.  771. 

Bailway  :— 

(i.)  Ch.  D. — Debentures — Gross  Receipts — Working  Expenses — Hire  of 
Rolling  Stock — Railway  Companies  Act,  1867,  «.  4. — A  railway  company, 
under  the  powers  of  their  special  Act,  constituted  a  certain  loop  line  a 
separate  undertaking,  with  a  separate  capital  in  gnaranteed  and  deben- 
ture  stocks.  The  company  were  to  work  the  loop  line ;  the  dividends 
on  the  separate  capital  being  guaranteed  by  the  tolls  arising  from  the 
company's  general  traffic  over  it ;  the  company  was  to  pay  a  daily  sum  on 
account  of  such  tolls  to  trustees  for  the  guaranteed  and  debenture  stock- 
holders; and  all  sums  so  payable  were  to  be  payable  out  of,  and 
charged  upon,  the  **  gross  receipts  '*  arising  from  the  traffic  passing 
over  both  the  loop  line  and  any  other  line  of  the  company.  A  judgment 
creditor  of  the  company,  for  a  debt  due  under  an  agreement  for  the 
hire  of  rolling  stock,  obtained  the  appointment  of  a  receiver  and 
manager.  Held  (1)  that  the  instalments  due  under  the  hiring  agree- 
ment came  within  the  words  **  working  expenses  and  proper  outgoings  " 
in  sect.  4  of  the  Act ;  (2)  that  the  trastees  were  not  entitled  to  the 
tolls  arising  from  traffic  over  the  loop  line  until  due  provision  had  been 
made  for  the  working  expenses  and  proper  outgoings ;  (3)  that  the 
receiver  mnst  be  at  liberty  to  pay  the  instalments  due  in  respect  of  the 
rolling  stock  out  of  the  receipts  of  the  company  as  they  came  into  his 
hands.— In  re  Eastern  ^  Midlands  Ry.,  63  L.T.  181. 

(ii.)  Hallway  Commission. — Division  of  Rates^Private  Branch  Railway 
— ** Person  Interested" — T.,  the  owner  of  a  private  railway  communi. 
eating  with  the  defendants'  line,  collected  and  loaded  goods  on  trucks 
and  handed  over  such  trucks  to  the  defendants  at  the  junction  of  her 
railway  with  their  line  ;  and  also  received  from  the  defendants,  at  such 
junction,  traffic  fur  delivery  at  the  other  end  of  her  line.  Held,  that  T. 
was  "a  person  interested  '*  within  sect.  14  of  the  Regulation  of  Railways 
Act,  1873,  and  was  entitled  to  an  order  requiring  the  defendants  to 
distinguish  the  rates  in  such  books  as  they  were  by  statute  compelled 
to  keep.— TomZtrwon  v.  L.  ^  N.W.R.,  63  L.T.  86. 

(iii.)  Ch.  D. — Receiver — Unpaid  Capital — Execution. — The  appointment  of 
a  receiver  of  the  undertaking  of  a  railway  company  under  sect.  4  of 
the  Railway  Companies  Act,  1867,  does  not  affect  the  right  of  a  judg. 
ment  creditor  to  issue  execution  against  unpaid  capital  under  sect.  36 
of  the  Companies  Act,  1845.  Such  unpaid  capital  is  not  receivable  by 
the  receiver.  Where  H.,  a  receiver  appointed  as  aforesaid,  held  shares 
on  which  it  was  alleged  that  moneys  still  remained  due,  and  a  judgment 
creditor  g^ve  notice  of  an  application  for  leave  to  issue  execution  against 
him  to  the  extent  of  such  moneys,  held,  that  such  proceeding  was  not 
a  contempt  of  Court. — In  re  West  Lancashire  Ry.  Co,,  63  L.T.  56. 

Hevenue  :— 

(iv.)  C.  A. — Income  Tarn — Annuities  Payable  Out  of  Profits — Assessment  of 
Proves.— Decision  of  Q.  B.  D.  (see  Vol.  16,  p.  94,  t.)  affirmed.— 
Qresham  Life  Assurance  Society  v.  Styles,  L.R.  25  Q.B.D.  851; 
38  W.R.  696. 
(v.)  H.  L. — Customs  and  Inland  Revenue  Act,  1885 — Sa;emptiotM.— Decision 
of  C.  A.  (see  Vol.  18,  p.  133,  ii.)  affirmed. — Commissioners  of  Inlands 
R^enm  ▼.  Forrest,  63  L.T.  86. 
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Sale  of  Coals  :— 

(i.)  Q.  B.  D. —  Weight— False  Statement  hy  Servant  of  Seller— Liability, — 
To  Bopport  a  conviction  nnder  sect.  29  of  the  Weights  and  Measures 
Act,  1889,  there  must  be  a  false  representation  as  to  the  weight 
of  ooals  sold  hj  the  seller  of  them,  and  the  seller  is  not  liable 
for  a  false  representation  made  by  his  servant. — Roberts  y.  Woodward, 
L.E.  25  Q.B.D.  412;  63  L.T.  200;  38  W.B.  770. 

Scotch  Law:— 

(ii.)  H.  Xi. — Succession — Period  of  Vesting — Acceleration. — X.,  who  died  in 
1865,  left  his  whole  property  on  trust  to  pay  an  annuity  to  his  widow 
and  accumulate  the  residue  of  the  income  till  her  death,  the  property 
and  accumulations  being  then  disposed  of  in  favour  of  his  children,  with 
a  provision  for  the  lapse  of  the  shares  of  any  of  the  children  who  should 
predecease  '*  the  term  of  payment  of  their  provisions  without  leaving 
issue/'  The  widow  repudiated  her  testamentary  provision.  The  period 
allowed  for  accumulation  expired  in  1886,  the  widow  still  surviving. 
Held,  that  the  period  of  distribution  was  not  accelerated  by  the 
widow's  repudiation,  and  that  the  beneficiaries  could  not  be  ascertained 
till  her  death. — Muirhead  v.  Muirhead,  L.E.  15  App.  Cas.  289. 

Settled  Land  :— 

(iii.)  C.  A. — Capital  Money — Application  of— Improvement  Charge — Bonus  to 
Lender. — Where  a  tenant  for  life  of  settled  lands  has  created  a  termin- 
able rent  charge  in  pursuance  of  any  Act  of  Parliament  for  the  purpose 
of  repaying  money  borrowed  for  improvements,  the  trustees  of  the 
settlement  may,  in  applying  capital  money  to  the  expenses  of  redeeming 
such  rent  charge,  include  in  such  expenses  a  bonus  to  the  lender  for 
taking  repayment  before  the  proper  time. — In  re  Lord  Egmont's  Settled 
Estates,  38  W.B.  762. 

(iv.)  Ch.  D. — Sale  of  HetWooms.— Application  by  the  tenant  for  life  for  the 
sanction  of  the  Court  to  a  proposed  sale,  for  the  sum  of  £55,000,  of 
three  pictures,  part  of  a  collection  of  279  pictures,  settled  as  heirlooms. 
The  application  was  supported  by  the  tenant-for-life's  eldest  son,  who 
was  of  age,  and  the  next  tenant-for.life,  but  was  opposed  by  the  sole 
trustee  of  the  settlement,  and  by  the  brother  and  some  collateral 
relations  of  the  tenant-for-life.  Held,  that  the  evidence  shewed  that 
the  price  was  a  good  one,  and  one  which  might  not  be  obtained  in  the 
future,  and  that  under  the  circumstances  of  the  case  the  sanction  of  the 
Court  ought  to  be  granted.~Iii  re  Earl  of  Radnor's  Settled  Estates, 
63  L.T.  191. 

Ship:— 

(V')  Q.  B.  D. — Bill  of  Lading— Liability  of  Shipowner — Exemption. — A  bill 
of  lading  exempted  the  shipowner  from  liability  for  damage  to  cargo 
arising  from:  '< Negligence  or  default  of  pilot,  master,  mariners, 
engineers,  or  other  persons  in  the  service  of  the  ship,  whether  in 
navigating  the  ship  or  otherwise,  loss  or  damage  arising  from  rain, 
storage  or  contact  with  other  goods  being  excepted,  and  the  ship  not 
being  liable  for  any  consequence  of  the  causes  herein  excepted,  however 
caused  or  originated."  The  plaintiff's  goods,  after  being  placed  on 
board,  were  injured  by  reason  of  persons,  for  whose  acts  the  shipowner 
was  reeponBible,  negligently  exposing  them  to  rain  and  to  contact  with 
other  wet  goods.    Held,  that  the  words  "  or  otherwise "  referred  to 
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negligence  in  bringing  abont  excepted  loss  or  damage  other  than  loss  or 
damage  caused  in  navigating  the  ship,  and  therefore  that  the 
shipowner  was  not  liable. — Norman  v.  Binnington,  L.R.  25  Q.B.D.  475  ; 
69  L.J.  Q.B.  490;  63  L.T.  lOS;  38  W.R.  702. 

(i.)  Q.  B.  D.  —  Charter-party  —  Bill  of  Lading  —  Ezceptiotis  —  "  Baltie 
Clause.** — By  a  bill  of  lading  goods  were  made  deliverable  to  order  or 
assigns  'Spaying  frcisfht  for  the  goods,  and  all  other  conditions  aa  per 
charter-party."  Heldf  that  this  did  not  import  into  the  bill  of  lading 
an  exception  in  tlie  charter-party  as  to  loss  occasioned  by  negligence  of 
pilot,  master,  or  mariners,  Ac,  "  as  per  Baltic  Bill  of  Lading,  1885." — 
Serraino  v,  Campbell,  59  L.J.  Q.B.  452  j  63  L.T.  107. 

(ii.)  C.  A.  &  P.  D. — Collision — Compulsory  Pilotage — Port  of  Llanelly — 
Merchant  Shipping  Act^  1854,  8.  353. — Pilotas^e  for  vessels  trading  to 
Llanelly  was  compulsory  before  the  Merchant  Shipping  Act*  1854,  and 
therefore  continues  compulsory.  In  an  action  for  damage  by  collision 
the  Court  found  the  defendant's  vessel  alone  to  blame,  but  that  it  was 
exempt  owing  to  compulsory  pilotage,  and  the  claim  was  aooordinglj 
dismissed  without  costs.  The  defendant  had  counter-claimed.  BM, 
that  the  plaintiff  was  entitled  to  have  the  counter-claim  dismissed  with 
ooBia.— The  Ruby,  L.R.  15  P.D.  139  &  164. 

(iii.)  P.D. — Collision^Fishing  Smacks— Both  to  Blame— Costs, — A  fishing 
smack  ought  to  have  two  hands  on  deck,  and  where  she  collides  with 
another  smack  owing  primarily  to  the  wrongful  manoeuvre  of  such 
smack,  she  will  also  be  held  to  blame  if  it  appears  that  had  she  had  the 
hands  on  deck  they  might  have  taken  moans  to  avoid  a  collision.  In  a 
collision  case  where  both  ships  are  held  to  blame,  the  plaintiff  is 
entitled  to  costs  if  he  admits  in  his  statement  of  claim  that  he  is  to 
blame.— r/i6  QeneraX  Gordon,  63  L.T.  117. 

(iv.)  P.  D, — Collision — SternMght, — A  ship  which  carries  a  fixed  white  light 
at  the  stern  does  not  infringe  the  regulation  which  orders  a  ship  which 
is  being  overtaken  by  another  to  '*  shew  from  her  stern  to  such  last, 
mentioned  ship  a  white  light  or  a  flare-up  light." — The  Stakesby, 
L.R.  16  P.D.  166;  63  L.T.  115. 

(v.)  P.  D. — Collision — Steamship  and  Sailing-Ship. — Where  a  steamship 
neglects  to  keep  out  of  the  way  of  a  sailing-ship,  it  is  not  the  duty  of 
the  sailing-ship,  except  under  very  exceptional  circumstances,  to  take 
measnres  to  avoid  a  collision,  because  any  action  on  her  part  might 
increase  the  risk  of  collision. — The  Highgate,  62  L.T.  841. 

(vi.)  P.  J),  —  Damages — Repairs — Bankruptcy. — Where  in  the  registrar's 
report  in  a  collision  action  it  appears  that  the  claimant  claims  as  part 
of  his  damages  the  cost  of  repairing  his  ship,  but  has  not  paid  the  ship« 
Wright,  and  has  become  insolvent  since  the  repairs  were  executed,  and 
the  registrar  allows  the  item,  the  Court  can  do  nothing  to  insure  the 
money  being  paid  over  by  the  claimant  to  the  shipwright,  and  will  not 
retain  the  money  in  the  registry  until  the  claimant  proves  that  he  has 
paid  the  shipwright.— 1  Vie  Endeavour,  62  L.T.  840. 

(vii.)  P.  D. — Damage  to  Cargo — ChaHer-party — Excepted  Perils — Negligence. 
— A  provision  in  a  charter-party  exempting  owners  from  liability  for 
damage  to  cargo  caused  by  the  **  act,  neglect,  or  default  of  the  master 
or  crew  in  the  navigation  of  the  said  vessel  in  the  ordinary  course  of 
the  voyage,*'  does  not  relieve  them  from  liability  for  damage  caused  by 
the  joint  negligence  of  one  of  the  crew  and  shore  engineers  employed 
to  repair  the  ship's  machinery.  Semble,  that  negligence  on  the  part  of 
the  ship's  engineer  in  connection  with  such  repairs  was  not  **  in  the 
navigation  of  the  vessel  in  the  ordinary  course  of  the  voyage." — The 
Accomac,  63  L.T.  118. 
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(i«)  Q»  B.  D, — Demurrage — Strike — Liability  of  Cortsignee.^CArgo  waa 
shipped  under  a  bill  of  lading  whioh  incorporated  a  olause  in  a  charter- 
party  fixing  a  certain  namber  of  laj  days  for  unloading  and  allowing 
other  days  for  demurrage.  There  was  no  exception  of  strikes.  By 
the  custom  of  the  port  of  discharge  the  unloading  was  the  joint  act  of 
the  shipowner  and  the  consig^nee.  During  the  lay  days  a  strike  took 
place  among  the  shipowner's  labourers  and  those  of  the  consignee,  and 
the  discharge  of  cargo  was  stopped  uotil  after  the  expiration  of  the 
lay  days.  Heldy  that  the  consignee  was  liable  for  demurrage,  although 
the  shipowner  had  been  unable  to  do  his  part  in  the  unloading. — 
BudgeU  8f  Co.  ▼.  Binnington  Sf  Co.,  L.E.  25  Q.B.D.  320. 

(ii.)  C,  A.. — Insurance — Proxitnate  Cause  of  Losi — Damage  Consequent  on 
Collision. — Carg^  was  insured  against  damage  **  consequent  on  collision." 
The  ship  met  with  a  collision,  and  had  to  put  into  port  for  repairs. 
Some  of  the  cargo  insured  had  to  be  discharged  for  the  purpose  of 
such  repairs,  and  being  perishable  was  damaged  by  the  handling  and 
delay.  Held,  that  the  collision  was  not  the  proximate  cause  of  the  loss, 
and  that  the  insurer  was  not  liable.— PinJk  y.  Fleming,  L.E.  25  Q.B.D.  896. 

(iii.)  Q.  B.  D. — Mortgage  of — Articles  Passing  to  Mortgagee. — A  mortgage  of 
a  ship  passes  to  the  mortgagee  under  the  word  *'  ship  '*  articles  neces- 
sary to  the  navigation  of  the  ship  or  the  prosecution  of  the  adventure 
which  were  on  board  at  the  date  of  the  mortgage,  and  articles  subse- 
quently brought  on  board  in  substitution  for  them.  —  Coltman  y. 
Chamberlain,  L.E.  25  Q.B.D.  328. 

(iy.)  P.  C. — Pilot — Negligence  ^Harbour  Board, — A  harbour  board  was 
empowered  by  statute  to  license  pilots  for  their  district.  Pilotage  was 
not  compulsory  within  the  district.  The  harbour  master,  who  was  a 
licensed  pilot,  was  acting  as  pilot  for  a  ship,  being  engaged  by  the 
owners,  when  she  was  lost  through  his  negligence.  Held,  that  the 
harbour  board  was  not  liable. — Shaw,  Savill  ^  Albion  Co.  v.  Timait* 
Harbour  Board,  62  L.T.  913. 

(▼.)  P.  D,—  Salvage — Towage — Action  in  PersoTiam. — The  plaintiff,  the 
owner  of  a  steam-tug,  agreed  to  tow  fiye  barges  for  the  defendant  from 
C.  to  P.  During  the  towage  the  tug  rendered  services  of  the  nature  of 
salvage  services  to  the  barges.  At  the  end  of  the  towage  two  of  the 
barges  were  delivered  to  the  (Government,  to  whom  the  defendant  had 
agreed  to  deliver  the  barges.  The  plaintiff  brought  an  action  of  salvage 
in  j>erso7iam  against  the  defendant  in  respect  of  these  two  barges,  and 
in  rem  in  respect  of  the  other  three.  Held,  that  he  was  entitled  to 
salvage,  and  that  an  action  in  personam  would  lie  against  the  defendant. 
—Five  Steel  Barges,  L.E.  15  P.D.  142. 

(▼i.)  P.D.— 5aZro^fl — Inequitable  Agreement — Costs. — The  C.  fell  in  with 
the  M.  in  the  Atlantic.  The  M.  was  leaking  and  could  not  use  her 
engines.  The  masters  of  the  two  ships  signed  an  agreement  that  the 
owners  of  the  M.  should  pay  £5,000  to  be  towed  to  Halifax.  This  was 
more  than  one-fifth  of  the  total  value  of  the  M.,  her  carg^,  and  freight. 
The  master  of  the  C.  would  not  take  less,  and  the  master  of  the  M. 
believed,  with  reasonable  grounds,  that  his  vessel  would  be  abandoned 
if  he  did  not  sign.  The  service  was  performed.  Held,  that  the  ag^e- 
ment  was  made  under  compulsion,  and  could  not  be  enforced,  the  sum 
stipulated  for  being  exorbitant.  The  salvors  were  awarded  £3,000  as  a 
fair  remuneration  and  allowed  the  costs  of  the  action. — The  Mark  Lane, 
L.E.  15  P.D.  135. 

(▼ii.)  ^  B^  j)^ — Thames  By-Law — Navigating — Towing  Barges. — A  by-law 
made  in  pursuance  of  the  Watermen's  and  Lightermen's  Amendment 
Act,  1859,  provides  that  any  person  who,  when  navigating  any  steamboat 
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on  the  Thames  between  Yanzhall  Bridge  and  the  entrance  to  the  Victoria 
DookB,  shall  at  the  same  time  tow  more  than  six  bargee  exceeding  ten  tons 
each  attached  thereto,  shall  incur  a  penalty.  X.  in  charge  of  a  steamboat 
towed  thirty.one  such  barges  into  the  Yictoria  Docks  from  a  dolphin 
situate  about  100  yards  above  the  entrance.  Heldf  that  he  was  not 
navigating  a  steamboat  on  the  river  within  the  meaning  of  the  by.Iaw, 
and  had  not  incurred  the  penalty. — Rolles  v.  Newell,  L.B.25  Q.B.D.335 ; 
69  L.J.  Q.B.  423. 

Slander  :— 

(i.)  Q.  B,  D. — Privilege — Words  spoken  honestly  hut  "carelessly,^* — In  an 
action  for  slander  against  a  member  of  a  boQj:tl  of  g^nardians  by  the  clerk 
to  the  board  for  defamatory  words  spoken  at  a  meeting  of  the  board, 
the  jury  found  **  that  the  words  were  spoken  honestly  in  the  discharge 
of  a  public  duty,  without  malice,  but  carelessly ;  **  and  found  a  verdict 
for  the  plaintiff  for  40s.  Heldf  that  the  occasion  was  privileged,  that 
the  word  "  carelessly  "  did  not  take  away  the  privilege,  and  that  the 
verdict  ought  to  be  entered  for  the  defendant. — Piitard  v.  Oliver, 
63  L.T.  247. 

Solioitor  :— 

(ii.)  Q.  B.  D. — Negligence — Action  Commenced  in  Superior  Court — County 
Court  Action. — The  plaintiff,  the  defendants'  solicitor,  commenced  on  their 
behalf  an  action  in  the  Palatine  Court  which  might  have  been  tried  in 
the  County  Court.  The  action  was  dismissed,  and  the  defendants  refused 
to  pay  the  plaintiff's  costs,  on  the  ground  that  ho  was  guilty  of  negligence 
in  having  commenced  the  action  in  the  Palatine  Court.  Held,  that  the 
plaintiff  had  not  been  guilty  of  actionable  negligence  in  not  advising 
that  the  action  should  be  brought  in  the  County  Court. — Barker  ▼. 
Fleetwood  Improvement  Commissioners,  62  L.T.  831. 

Trade  Mark  :— 

(iii.)  Ch..  D. — Rectification — Person  Aggrieved — Removal  of  Grievance — 
Patents,  Sfc,  Act,  1883,  s,  90. — The  A.  Company  had  agreements  with 
the  owners  of  two  German  springs  of  mineral  waters,  one  purporting 
to  give  them  the  sole  right  of  selling  the  waters  of  the  first  spring  all 
over  the  world,  and  the  other  to  give  them  the  sole  right  of  selling  the 
water  of  the  second  spring  in  Great  Britain  and  the  Colonies.  The 
owners  of  the  second  spring  bound  their  continental  customers  not  to 
export  the  water  from  the  Continent,  and  the  labels  of  the  bottles  bore 
a  caution  to  this  effect.  The  A.  Company  refused  to  snpply  the  V. 
Company  with  either  water,  and  bound  their  customers  not  to  do  so. 
The  A.  Company  had  registered  the  names  of  the  springs  as  trade 
marks.  Tho  Y.  Company  moved  to  expunge  them.  Held,  that  the 
y.  Company  were  not  persons  aggrieved,  as  they  could  not  obtain  the 
water  of  the  first  spring  at  all,  and  could  not  obtain  that  of  the  second 
without  notice  of  the  A.  Company's  rights.  The  Y.  Company  also 
moved  to  expunge  the  A.  Company's  mark  "  Hunyadi  Janos,"  claiming 
to  be  aggprieved  on  the  ground  that  the  A.  Company  had  threatened 
proceedings  against  them  for  selling  a  different  water  under  the  name 
"  Hunyadi  Lazlo."  The  A.  Company  disclaimed,  shortly  before  the 
hearing  of  the  motion,  the  use  of  the  words  '*  Hunyadi "  and  "  Janos,'* 
except  in  combination.  Held,  that  the  Y.  Company  were  persons 
aggrieved,  but  that  the  grievance  being  removed,  the  mark  ought  not 
to  be  expunged  ;  the  A.  Company  to  pay  the  costs. — Re  Apollinarie 
Company*s  Trade  Marks  **  Apollinaris  ** "  FriederichshalV*  and  "Hunyadi 
Janos,'*  63  L.T.  162. 
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(i.)  H.  L.— Prior  TJ^er—Taienis,  ^c,  Act,  1883,  5.  73.— Decision  of  C.  A. 
(see  Vol.  14,  p.  180,  iv.)  reversed. — "Eno  v.  Jhrnuy  L.R.  15  App.  Cas.  252 ; 
63  L.T.  6. 

(ii.)  Ch..  D. — Similarity — Mode  of  Comparison. — Where  an  application  for 
the  regristration  of  a  trade  mark  is  opposed  by  the  proprietor  of  an  older 
mark  already  registered,  on  the  ground  of  similarity  between  the  old 
and  the  new  mark,  regard  must  be  had  to  the  way  in  which  the  new 
mark  will  be  fairly  used  in  the  ordinary  coarse  of  trade  ;  and  if,  when 
so  used,  the  mark  will  be  likely  to  produce  deception,  registration  will 
be  refused.  An  application  by  F.  to  register  the  device  of  a  charging 
bison  to  be  nsed  on  wrappers  on  tins  of  mustard,  was  opposed  by  C, 
the  owner  of  a  registered  device  of  a  bull's  head,  which  was  also 
used  on  wrappers  on  similar  tins  of  mustard  j  the  general  style  and 
colouring  of  the  wrappers  of  both  0.  and  F.  and  some  of  the  details 
thereon  being  in  common  use  in  the  trade.  Heldj  that  F.'s  mark,  as  it 
would  be  used,  would  be  calculated  to  deceive,  and  that  registration 
must  be  refused. — In  re  Farrow* a  Applicationf  63  L.T.  233. 
See  Practice,  p.  20,  iii. 

Trade  Name  :— 

(iii.)  Ch.  D. — Imitation — Joint  Stock  Company. — W.  B.  R.  carried  on  a  glass- 
roofing  business  under  the  name  of  W.  E.  R.  &  Company.  His  son, 
J.  E.  R.,  having  failed  in  his  own  business,  was  taken  into  his  father's 
business,  and  entered  into  an  agp:eement  not  to  caiTy  on  any  opposition 
business.  The  father  died,  having  given  his  son  by  will  an  interest  in 
the  business.  The  son  then  started  business  on  his  own  account  under 
the  name  of  J.  E.  R.  &  Company.  He  made  an  assignment  of  his 
business  and  all  his  property  in  favour  of  his  creditors.  A  company, 
of  which  he  was  the  promoter  and  manager,  was  registered  under  the 
name  of  J.  E.  R.  &  Co.,  Limited,  to  carry  on  business  in  opposition  to  the 
father's  business.  Heidi  on  the  application  of  the  trustees  of  the  father's 
will,  that  the  son  had  no  right  to  lend  his  name  to  a  company,  which 
name,  from  its  similarity  to  that  already  attached  to  an  established 
business,  was  calculated  to  mislead  the  public,  and  that  the  company 
must  be  restrained  from  using  a  name  calculated  to  mislead  the  public 
into  a  belief  that  it  had  succeeded  to,  or  was  carrying  on  the  business 
of,  W.  B.  R.  A  Co.'-Rendle  v.  J.  Edgcumhe  Rendle  8f  Co.,  63  L.T.  94. 

Tramway  :— 

(iv.)  C,  A. — Paving — Road  Authority — Reference — Tramways  Act^  1870, 
99.  33,  60. — A  road  authority  proposed  to  alter  the  paving  of  a  road, 
upon  which  a  tramway  had  been  constructed,  by  substituting  wood  for 
granite  pavement.  The  tramway  company  objected  to  the  alteration, 
and  claimed  to  refer  the  matter  as  being  a  difference  within  sect.  33 
of  the  Tramways  Act,  1870,  to  a  referee  appointed  by  the  Board  of 
Trade.  Held,  that  the  difference  was  not  with  respect  to  any  interference 
or  control  claimed  to  be  exercised  by  the  road  authority  "  by  virtue  of 
the  Act  '*  or  to  '*  any  subject  or  thing  regulated  by  or  comprised  in  the 
Act''  but  with  respect  to  a  power  which  belonged  to  the  road  authority 
independently  of  the  Act,  and  which  was  preserved  by  sect.  60,  and 
was,  therefore,  not  within  sect.  33. — Bristol  Trams  and  Carriage  Co, 
V.  M(kyor,  ^c,  of  Bristol,  L.R.  25  Q.B.D.  427 ;  59  L.J.  Q.B.  441 ; 
63  L.T.  177;  38  W.R.  693. 

Vendor  and  Purchaser  :— 

(▼.)  Ch.  D. — Specific  Performance — LettereSubseqtient  Correspondence.— 
A.  wrote  to  X.  offering  to  purchase  an  estate  from  him.  X.  accepted 
the  offer  by  letter.    X.  then  sent  to  A.  a  formal  contract  oontaiDing  new 
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terms.  A.  struck  ont  the  new  terms,  and  after  some  oorrespondenoe 
declined  to  go  on  with  the  negotiations.  Held^  that  the  two  letten 
constituted  a  contract  which  X.  was  entitled  to  enforce,  and  that  the 
subsequent  negotiations  did  not  affect  it. — Bellamy  v.  Dehenham, 
63  L.T.  220. 

Will:- 

(i.)  Ch.  "D,^ Construction — Children — Illegitimate. — A  testatrix  bequeathed 
stock  in  trust  for  her  niece  Martha  M.  (wife  of  John  M.)  for  life,  re- 
mainder to  her  children.  Martha  M.,  at  the  date  of  the  will,  had  eight 
children  by  John  M.,  who  were  all  illegitimate,  she  baring  married 
John  M.  shortly  before  the  date  of  the  will.  The  testatrix  always 
believed  that  her  niece  and  her  husband  had  been  married  before  they 
co*habited.  Martha  M.  was  fifty  years  of  age  at  the  date  of  the  will, 
and  had  had  no  child  for  six  years.  Held,  that  the  children  were  not 
entitled. — Penrose  v.  Manning,  63  L.T.  159. 

(ii.)  Ch,  D. — Construction — Illegitimate  Child. — Testator  appointed  B., 
describing  him  as  '*  my  son-in-law,"  an  executor.  He  gave  legacies  to 
his  daughters,  describing  them  as  "  my  daughter  M.,  the  wife  of  the 
said  B."  and  "  my  daughter  A.,  the  wife  of  W."  M.  was  illegitimate. 
Heldy  that  she  was  entitled  to  share  in  the  residue. — Walsh  y.  BrotPfM, 
62  L.T.  899. 

(iii.)  Ch.  D. — Construction — "  Leaving  Issue  " — Annuity.  — Gift  of  an  annuity 
to  A.  with  a  direction  that  after  A.'s  death  the  annuity  should,  during 
the  existence  of  a  certain  lease,  "  be  payable  and  paid  **  to  her  children, 
with  a  gift  over  in  case  A.  should  die  "  without  leaving  any  such  child 
as  aforesaid."  A.  had  one  child  who  died  in  her  lifetime.  Held,  that 
**  leaving  "  could  not  be  CDUstrued  *'  having  had,"  in  the  case  of  a  g^t 
of  an  annuity. — James  v.  Daiosonf  63  L.T.  218. 

(iv.)  C,  A. — Construction — Implied  Gift. — Testator  devised  booses  in  trust 
to  pay  the  rents  to  his  niece  for  life  for  her  separate  use,  and  after  her 
death,  she  leaving  no  child,  he  devised  one  house  to  A.,  and  the  others 
to  B.,  and  he  gave  his  residuary  estate  to  A.  and  B.  equally.  The  niece 
died  leaving  children.  Heldy  that  there  was  no  implied  gift  in  favour 
of  the  children. — In  re  Rawlins,  59  L.J.  Ch.  599. 

(v.)  C.  A.—  Consti-uction  —Investment — Public  Company. — Decision  of  Ch.  D. 
(see  Vol.  16,  p.  144,  ii.)  affirmed.— Rjcfcett  v.  Sharp,  62  L.T.  777. 

(vi.)  Ch.  D, — Construction — '*  Unmarried.** — Bequest  of  a  fund  in  trast  for 
the  testator's  two  daughters  for  their  lives,  with  remainder,  as  to  each 
share,  for  their  respective  children,  and  if  there  should  be  no  child  for 
the  executors,  administrators,  and  assigns  of  each  of  the  daughters 
respectively;  but  in  case  of  the  death  of  either  of  the  daughters 
"unmarried  and  without  leaving  lawful  issue,"  her  share  was  bequeathed 
to  the  surviving  daughters.  One  of  the  daughters  was  a  widow  over 
seventy  years  old,  and  had  had  no  children.  Held,  that  "unmarried*' 
meant  not  under  coverture  at  her  death,  and  that  she  was  not  absolutely 
entitled  to  her  share. — Salisbury  v.  Ridley,  62  L.T.  789. 

(vii.)  Ch.  D* — Construction —Power  of  Appointment — Death  of  Object — 
"  Representatives." — Where  a  power  is  given  by  will  to  appoint  amongst 
several  objects  a  fund  which,  in  default  of  appointment,  is  given  to  the 
objects  nominatim  and  not  as  a  class,  and  all  the  objects  survive  the 
testator,  the  death  of  one  of  them  before  the  donee  of  the  power  will 
not  affect  the  power,  which  will  remain  as  to  the  whole.  The  word 
"representatives"  in  a  will,  in  the  absence  of  any  context  to  the 
contrary,  means  the  executors  or  administrators  of  the  person  repre- 
sented.—Cumberleflre  V.  Cumberlege^Ware,  63  L.T.  52;  38  W.E.  767. 
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(i.)  C.  A.—Construction—"  Relatives.''— (See  Yo\.  15,  p.  67,  vi.).  Seld, 
reversing  the  deoiaion  of  Ch.  D.,  that  ''relatives  named"  inolnded 
relatives  by  aflSnitj  as  well  as  consangainitj,  and  illegitimate  as  well 
as  legitimate  relatives ;  and  also  persons  described  as  children  of  legatees 
named  in  the  will,  although  not  themselves  specially  named. — Jodrell 
▼.  SeaZe.L.a.  44  Ch.  D.  590  j  69  L.J.  Ch.  538  j  63  L.T.  15  ;  38  W.E.  721. 

(ii.)  Ch.  D. — Conversion.— Beviae  and  bequest  of  real  and  personal  estate 
on  trust  for  sale  and  conversion.  Direction  to  pay  to  G.  a  suffi- 
cient sum  for  his  maintenance,  the  capital  to  be  divided  amongst 
G.'s  children  at  his  death.  G.  died  and  left  an  only  son,  R.  An  order 
was  made  for  the  administration  of  the  testator^s  estate,  and  after  G.'s 
death  an  inquiry  was  directed  whether  it  would  be  for  the  benefit  of 
R.  (an  infant)  that  any  and  what  part  of  the  estate  should  be  kept 
unsold.  E.  died  an  infant  before  a  certificate  had  been  made  in  answer 
to  the  inquiry.  Heldy  that  real  property  part  of  the  tfstator's  estate 
passed  as  personalty  to  E.'s  legal  personal  representatives. — Wragg  v. 
Small,  63  L.T.  219. 

(iii.)  Ch.  D. — Direction  to  Repair  within  Certain  Time. — A  testatrix  left 
jewels  on  trust  for  sale,  and  out  of  the  proceeds  to  apply  not  exceeding 
£600  in  repairing  a  certain  church,  such  repairs  to  be  commenced 
within  twelve  months  from  her  death,  and  she  directed  that  so  much  of 
the  £600  as  was  not  so  expended  should  fall  into  the  residue.  The 
repairs  were  not  commenced  within  twelve  months.  Held,  that  the 
words  as  to  commencing  within  twelve  months  were  only  directory,  and 
that  the  gift  took  eSect.—Raikes  v.  Raikes,  63  L.T.  23. 

(iv.)  Ch.  D. — Locke  King's  Acts — Contrary  Intention, — Where  a  testator, 
having  trade  debts  not  secured  by  mortgage,  and  private  debts  secured 
by  mortgages  of  property,  part  of  which  was  used  in  his  business,  gave 
the  property  used  in  the  business  to  R.,  charged  in  exoneration  of  the 
rest  of  his  estate  with  his  trade  debts,  and  gave  the  residue  of  his  real 
and  personal  estate  on  trust  for  sale,  and  directed  his  debts,  other  than 
those  thereinbefore  provided  for,  to  be  paid  out  of  the  proceeds,  held, 
that  he  had  manifested  a  "contrary  intention,"  so  as  to  exclude  the 
operation  of  Locke  King's  Acts,  and  that  the  trade  property  was  not 
liable  to  bear  any  part  of  the  private  debts  which  were  secured  by 
mortgages  of  such  property. — Robinson  v.  Nevill,  59  L.J.  Ch.  511; 
62  L.T.  864. 

(v.)  P.  D. — Prolate — Alterations — Clerical  Error. — A  testator  having  the 
draft  of  his  will  read  to  him  caused  the  word ''including"  to  be  altered 
to  **  excluding "  in  the  name  and  arms  clause.  He  executed  the 
engrossment  under  the  belief  that  the  alteration  made  in  the  draft  had 
been  duly  copied.  It  was  found,  however,  that  by  a  clerical  error  the 
word  had  been  altered  in  a  different  part  of  the  will.  Held,  that  the 
clerical  error  could  be  rectified,  but  that  the  alteration  made  in  the 
name  and  arms  clause  in  the  draft  will,  could  not  be  made  in  the  pro- 
bate.— In  the  goods  of  Hvddlestonei  63  L.T.  255. 

(vi.)  P.  D. — Probate — Mutilation. — The  testatrix  having  duly  executed  her 
will  added  something  in  writing  at  the  foot.  She  afterwards  appeared 
to  have  cut  off  the  addition,  and  in  doing  so  cut  through  the  name  of  one  of 
the  attesting  witnesses.  Sufficient,  however,  remained  for  the  name  to 
be  still  legible.  The  signature  of  the  testatrix  and  all  the  other  material 
parts  of  the  will  remained  intact.  Held,  that  the  will  ought  to  be 
admitted  to  probate.— In  the  goods  of  Taylor,  63  L.T.  230. 
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(i.)  p.  D. — Prohate  —  RBvocaiion  —  Revival.  —  The  testator  executed 
a  will  m  1878,  whereby  he  appointed  his  wife  daring  her  widow, 
hood  guardian  of  his  infant  children.  In  1878  he  executed  a  will 
revoking  the  will  of  1873,  and  making  no  proyisions  for  the  gaardianship 
of  his  children.  In  1882  he  executed  a  document  which  purported  to 
be  a  codicil  to  his  *'  last  will,"  whereby  he  confirmed  '^My  said  will  in 
all  respects,  and  particularly  the  appointment  therein  of  my  wife  as 
guardian  of  my  infant  children."  Held^  that  the  will  of  1873  was 
revived,  and  probate  of  that  will  and  of  the  oodidl  of  1882  was 
granted.— In  the  goods  of  Van  Cutsenif  63  L.T.  252. 

(ii.)  P.  D.  —  Prohate  —  Revocation  —  Pai-Hal,  —  A  testatrix,  having  duly 
executed  her  will,  afterwards  cut  out  with  a  pair  of  scissors  the  name 
of  one  P.,  who  was  named  as  an  executor  therein,  wherever  the  name 
appeared  in  the  document.  She  stated  to  one  or  more  persons  that  she 
had  "  cut  P.  out  of  her  will"  for  reasons  alleged.  Held,  that  the  will 
was  only  partially  revoked,  and  that  it  was  entitled  to  probate  in  the 
state  in  which  it  was  found  upon  the  death  of  the  testatrix. — In  the 
goods  of  Leach,  63  L.T.  111. 

(iii.)  P.  D. — Prohate — Deed-poll— Intention — Extrinsic  Evidence.  —  Probate 
granted  of  a  deed-poll  duly  executed  and  attested  by  two  witnesses, 
but  containing  no  reference  to  the  death  of  the  testatrix,  extrinsic 
evidence  being  admitted  to  shew  that  she  intended  it  to  operate  as  a 
wiU.— In  the  goods  of  Slinn,  L.R.  16  P.D.  166 ;  63  L.T.  229. 

(iv.)  P.  D,— Prohate— Plea  of  Fraud—Not  Estahlished'-Costs.— The  plaintiff 
claimed  a  decree  of  intestacy,  and  the  defendant  set  up  a  will  in  her 
favour.  The  only  issue  was  one  of  fraud  pleaded  by  the  plaintiff,  the 
alleged  fraud  being  that  the  defendant  had  led  the  deceased  to  beUeve 
that  she  was  capable  of  contracting,  and  that  she  had  contracted,  a 
valid  marriage  with  him,  whereas  her  real  husband  was  then  and  still 
alive.  The  plaintiff  opened  the  case,  and  in  the  result  the  Court  found 
that  the  plea  of  fraud  failed,  and  pronounced  in  favour  of  the  will,  but 
left  each  party  to  pay  their  own  coatB.— Tate  v.  Tate,  68  L.T.  112. 

(v.)  P.  D. — Prohate — Married  Woman^Will  of  Realty. — ^The  testatrix,  a 
married  woman,  made  a  will  disposing  of  realty  only,  and  appointing 
executors.  She  had  a  power  of  appointment  over  the  realty,  which  in 
default  of  appointment  was  to  vest  in  her  for  her  sole  and  separate  use. 
She  did  not  exercise  the  power,  and  her  husband  took  out  letters  of 
administration,  on  the  ground  that  she  was  intestate  except  as  to  realty. 
Heidi  that  she  must  be  regarded  as  in  the  position  of  a  feme  sole  with 
regard  to  the  real  estate,  and  that  the  will  might  be  proved,  but  not 
till  the  letters  of  administration  had  been  revoked. — In  the  goods  of 
Homhuckle,  L.R.  15  P.D.  149. 

(vi.)  P.  D.  —  Prohate — Testamentary  Document  —  Kew  Zealand.^  C,  a 
Scotchman,  went  to  reside  in  New  Zealand,  abandoning  his  Scotch 
domicile.  While  on  a  visit  home  he  executed  a  testamentary  appoint- 
ment. On  his  return  to  New  Zealand  he  made  a  will  reciting  and 
confirming  the  appointment.  Such  will  was  proved  in  New  Zealand, 
and  an  exemplification  of  the  probate  sent  to  be  sealed  in  England. 
The  Court  refused  to  allow  the  probate  to  pass  on  the  ground  that  it 
contained  no  mention  of  the  testamentary  appointment,  and  declined  to 
grant  to  the  appointee  administration  with  the  appointment  annexed, 
and  stated  that  the  executors  ought  to  obtain  the  revocation  of  the  New 
Zealand  probate,  and  then  obtain  a  new  g^rant  of  probate  containing  the 
testamentary  appointment. — In  the  goods  of  Crawfordf  68  L.T.  232. 
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(».)  P.  D. — Prolate — Two  Wills. — The  tefitator,  a  domiciled  EDj^lishman, 
died  in  Switzerland,  leaving  property  in  England,  Switzerland,  and 
Italy.  He  made  a  will  according  to  Swiss  law  dealing  solely  with  the 
Swiss  and  Italian  property,  and  appointing  no  executors,  as  the  law  of 
Switzerland  docs  not  recognise  executors.  He  also  executed  an  English 
will  dealing  solely  with  the  English  property,  appointing  execntors,  and 
declaring  that  it  was  intended  to  take  effect  concurrently  with  the  Swiss 
will,  lieldf  that  probate  of  the  English  will  rait^ht  be  granted  without 
incorporating  the  Swiss  will,  as  the  executors  would  be  put  in  conflict 
with  the  Swiss  courts  if  they  were  compelled  to  prove  the  Swiss  will. — 
Tn  the  goods  of  Qranet  de  la  Rue,  G3  L.T.  253. 

See  Husband  and  Wife,  p.  12,  iii. 
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Administration  :— 

(i.)  Ch.  D. — Charitable  Bequest'-'DiasoltUion  of  Charity—Lapse— Cy-prds.^ 
A  legaoy  to  an  endowed  charity,  -which  is  dissolved  after  the  death  of 
the  testator,  bat  before  the  assets  are  fall/  administered,  will  remain 
yalid,  and  become  part  of  the  funds  constituting  the  endowment  of  the 
charity.  A  legacy  to  charity  maintained  at  the  expense  of  a  private 
person  and  having  no  endowment,  which  comes  to  an  end  after  the  death 
of  the  testator,  but  before  the  assets  are  fully  administered,  will  fail, 
nnless  there  is  a  general  charitable  intention.  A  testator  gave  a 
namber  of  legacies,  prefacing  them  with  the  words,  "I  give  the 
pecuniary  legacies  following."  He  then  gave  a  number  of  legacies  to 
charities,  prefacing  them  with  the  words,  *'  I  give  the  following 
charitable  legacies."  Heldf  that  such  words  did  not  imply  any  general 
charitable  intention,  so  as  to  allow  of  a  cy-prds  application  of  one  of  the 
charitable  legacies  which  failed  for  want  of  an  ohlect.-^Slevin  v. 
Hepburn,  63  L.T.  632. 

(ii.)  Ch.  D. — Creditors*  AcUon — Receiver. — The  Conrt  will  not  appoint  a 
receiver  at  the  instance  of  the  plaintiCE  in  a  creditors'  administration 
action,  merely  because  the  executor  will  probably  exercise  his  right  of 
retainer  to  the  prejudice  of  the  general  body  of  creditors,  nor  unless 
it  is  shown  that  the  assets  are  being  wasted. — Molony  v.  Broolcey 
L.R.  45  Oh.  D.  569 ;  59  L.J.  Ch.  810  j  63  L.T.  521 ;  39  W.R.  139. 

(iii.)  Ch.  D. — Fund  Carried  to  Separate  Account — Stop-Order— Incum* 
brancer — Claim  in  Action. — In  an  administration  action,  by  an  order 
made  in  the  presence  of  the  plaintiff,  a  fund  was  carried  to  the 
separate  account  of  an  annuitant  and  her  issne,  the  dividends  to  be 
paid  to  her  for  life.  She  charged  her  interest  in  favour  of  persons  who 
obtained  stop-orders.  She  was  afterwards  found  indebted  to  the 
estate,  and  the  plaintiff  claimed  that  the  dividends  should  be  applied  in 
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satisf action  of  her  debt  in  priority  to  the  charges.  Heldf  that  the 
inonmbrancers  had  priority,  as  the  effect  of  carrying  the  fund  to  a 
separate  account  was  to  release  it  from  the  general  questions  in  the 
action.— Bar«e«  v.  Charles,  L.B.  45  Ch.  D.  458;  59  L.J.  Ch.  7S3; 
63L.T.  386;  89  W.E.  186. 

(i.)  C.  A. — Further  Consideration— Coats  Paid  Out  of  Cash — Adjustment 
at  Time  of  Distribution. — Held  by  the  majority  of  the  Court,  that  an 
order  on  further  consideratioa  directing  costs  to  be  paid  oat  of 
sams  of  cash  in  Court,  some  of  which  represent  realty  and  some 
personalty,  but  containing  no  declaration  as  to  the  ultimate  incidence 
of  the  costs,  must  be  treated  as  being  made  for  conyenience  withoat- 
any  intention  of  altering  the  righto  of  the  parties,  and  that  on  the  fioal 
distribution  of  the  funds  in  Court,  the  costs  of  administenng  the  realty 
may,  if  the  justice  of  the  case  requires  it,  be  distinguished  from  the 
other  costs  and  thrown  entirely  on  the  funds  representing  the  realty. — 
Taylor  v.  Bland,  L.E.  46  Ch.  D.  126 ;  63  L.T.  434 ;  39  W.B.  101. 

(ii.)  Ch.  D. — Legacy — Interest  on — Legacy  in  Lieu  of  Dower. — A  testator 
bequeathed  a  legacy  to  his  widow,  to  "  be  accepted  by  her  in  lieu  of 
all  claim  to  dower  or  free  bench."  Held,  that  interest  on  the  legacy 
was  only  payable  from  the  end  of  a  year  from  the  testator's  death. — 
Bignold  V.  Bignold,  L.E.  46  Ch.  D.  496 ;  69  L.J.  Ch.  737 ;  68  L.T.  542  ; 
89  W.E.  184. 

(lii.)  Ch.  D. — Overpayment  to  Beneficiary — Costs. — Devise  and  bequest  of 
re8idue  to  wife  and  two  sons  of  testator,  on  trust  for  the  wife  for  life,  and 
after  her  death  on  trust  for  the  two  sons  and  two  daughters  in  eqoal 
shares,  the  daughters'  shares  being  settled.  The  widow  and  sons  were 
executrix  and  executors,  and  proved  the  will.  She  managed  the  estate,  and 
paid  sums  of  money  in  anticipation  in  respect  of  the  capital  of  each  fourth, 
A.,  one  of  the  sons,  receiving  more  than  the  other  beneficiaries.  At 
her  death  it  appeared  that  the  estate  was  insufficient  to  bring  the  other 
shares  to  an  equality  with  what  A.  had  received.  Held,  that  as  it  was 
not  shewn  that  the  deficiency  had  arisen  from  subsequent  depreciation 
of  the  estate,  neither  son  was  liable  as  a  trustee  to  make  good  the  deficiency, 
and  that  A.  was  not  liable  as  a  beneficiary  to  refund ;  but  that  he  coold 
not  be  paid  his  separate  costs  as  a  beneficiary  because  he  had  received 
more  than  the  amount  of  such  costo  in  excess  of  his  share. — Vrere  v. 
Winslow,  L.B.  46  Ch.  D.  249;  60  L.J.  Ch.  20;  63  L.T.  486; 
39  W.B.  120. 

(iv.)  Ch.  D. — Tenant  for  Life  and  Remainderman — Insufficient  Assets. — A 
trust  fund  being  insufficient  to  satisfy  in  full  the  arrears  of  income  and 
the  corpus,  held,  that  the  total  amount  of  income  and  capital  aotnally 
received  in  respect  of  the  trust  fund  must  be  divided  between  the 
tenant  for  life  and  the  remainderman  in  the  proportion  of  the  two  sums 
which  they  would  have  respectively  received  if  the  fund  had  been 
sufficient  to  pay  them  in  full ;  the  tenant  for  life  giving  credit  for  the 
income  actuiJly  received  by  him. — Lloyd  v.  Carr,  L.B.  45  Ch.  D.  629  ; 
63  L.T.  443  ;  89  W.E.  31. 

(v.)  P.  D. — Grant  to  Creditor. — The  Court  made  a  g^nt  ad  colligenda  hona 
in  favour  of  a  creditor,  on  an  affidavit  that  the  deponent  was  informed 
and  verily  believed  that  the  deceased  died  a  widow,  without  any  known 
relatives,  and  intestate.—  Tn  the  goods  of  Ashley,  59  L.J.  P.  72. 

(vi.)  P.  D. — Limited  Qrant — Bond — Sureties— Further  Estate  Discovered — 
Order, — A.,  the  committee  in  lunacy  of  the  sole  executor  of  and  bene- 
ficiary under  the  will  of  X.,  obtained  administration  for  the  benefit  of  the 
lunatic  during  his  lunacy,  and  g^ve  a  bond  with  sureties  in  double  the 
amount  of  the  supposed  estate  of  X.    A  further  sum  belonging  to  the 
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estate  was  afierwurJa  discovered,  aud  there  was  now  onlHtandinfr  ti:e 
Slim  of  £650,  the  balance  of  the  estate  having  been  paid  into  the 
Chancery  Division.  Ordered,  that  A.  should  give  a  personal  bond  in 
double  the  amoiint  of  the  newly  discovered  estate,  and  a  bond  with 
sureties  in  doable  the  amoantof  the  outstanding  estate. — In  the  goods  of 
Cormack,  68  L.T.  710. 

(i.)  P.  D. — Testamentary  Suit — Application  hy  Creditor. — Where  the  parties 
to  a  testamentary  suit  took  no  steps  to  bring  it  to  trial,  and  an  action 
had  been  commenced  in  the  Chancery  Division  in  which  a  receiver  had 
been  appointed,  this  Conrt,  on  the  application  of  a  creditor  not  a  party 
to  the  testamentary  suit,  appointed  an  administrator  pendente  lite. — In 
the  goods  of  Evans,  L.B.  15  F.D.  215. 

See  Charity,  p.  40,  i.,  ii. 
Apprentioeship  :— 

(ii.)  Oh,  D. — Contract  of — Validity. — An  infant  was  bound  apprentice 
to  the  plaintiff  for  seven  years  to  be  taught  stag^  dancing,  and 
contracted  that  she  wonld  not  accept  any  stage  engagement  or  marry 
during  the  term  without  the  master's  consent.  The  infant's  services 
were  to  be  entirely  at  the  disposal  of  the  master,  and  payment  was 
stipulated  for  daring  her  engagements,  bat  there  was  no  stipulation 
that  he  should  find  her  engagements,  or  should  pay  or  maintain  her 
while  unemployed.  The  master  was  to  have  the  power  to  put  an  end 
to  the  contract  if  the  infant  should  be  found  after  fair  trial  unfit 
for  stage  dancing.  Held,  that  the  provisions  of  the  deed  were 
unreasonable,  and  that  it  was  not  binding  on  the  infant,  and  conse- 
quently that  no  damages  could  be  recovered  from  B.,  with  whom 
she  had  contracted  an  engagement. — De  Fram^eseo  v.  Bamum, 
L.B.  45  Ch.  D.  480;  68  L.T.  438;  39  W.B.  5. 

(iii.)  Q.  B.  D. — Corporation. — A  trading  corporation  registered  under  the 
Industrial  and  Provident  Societies  Act,  1876,  can  enter  into  a  legal  and 
binding  contract  of  apprentioeship. — Burnley  Equitable  Co-operative 
and  Industrial  Society  v.  Casson,  L.B.  [1891]  1  Q.B.  75 ;  63  L.T.  662 ; 
39  W.B.  124. 

Arbitration:— 

(iv.)  C.  A. — Action— Reference  by  Consent  of  "  All  Matters  in  Difference  " — 
Arbitration  Act,  1889,  ss.  14,  15. — ^An  action  haviog  been  brought  to 
recover  instalments  due  in  respect  of  work  done  under  a  contract,  upon 
an  application  for  judgment  under  Order  XIV.  the  judge,  with  the  con- 
sent of  the  parties,  referred  **  all  matters  in  difference  "  to  an  arbitrator. 
Held,  that  sect.  16  of  the  Arbitration  Act  was  not  applicable,  and  that 
the  award  could  not  be  set  aside  in  the  same  way  as  the  verdict  of  a 
jwrj.— Darlington  Wagon  ^  Engineering  Co,  v.  Harding,  39  W.B.  166. 

(v.)  C,  A. — Contract  to  buy  Goods — Defect  in  Quality —Submission — Extent 
i^— Custom  of  Trade, — Decision  of  Ch.  D.  {see  Vol.  10,  p.  1,  iv.) 
affirmed. — In  re  Arbitration  beticeen  Qreen  Sf  Co.  and  Balfour  and  Co,, 
63  L.T.  325. 

(vi.)  p.  D, — Mutual  Insurance  Company — Arbitration  by  Directors — Proper 
Hearing, — The  plaintiff  and  defendant  had  both  insured  their  ships  in  a 
mutual  inauranoe  company,  the  rules  of  which  provided  that,  in  the 
event  of  a  collision  between  two  vessels  insured  in  the  company,  the 
directors  should  have  power  to  arbitrate  in  the  matter,  the  owners  of 
the  vessels  having  submitted  a  statement  of  the  circumstances,  and  that 
their  decision  should  be  final.  The  plaintiff  alleged  that  a  collision  had 
oocurred  between  his  ship  and  that  of  the  dofendf^rt.     The  parties  snb- 
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mitted  sfcatements  to  the  directors,  who  held  a  meeting,  at  which  the 
master  of  the  defendant's  ship  was  present,  but  no  one  on  behalf  of  the 
plaintiff,  and  at  that  meeting  resoWed  that  the  defendant's  ship  had  not 
been  in  collision  with  that  of  the  plaintiff.  Held,  that  there  had  been 
no  proper  hearing  of  the  case  by  the  directors,  and  that  the  plaintiff 
was  not  debarred  from  suing. — The  WarwicJc,  L.B.  16  P.D.  189; 
63  L.T.  561 

(i.)  C.  A, — Refusal  to  Appoint  Arbitrator — Jurisdiction  of  Court. — Where 
there  is  a  reference  to  three  arbitrators,  one  to  be  appK>inted  bj  each 
party,  and  the  third  by  the  two  so  appointed,  the  Court  has  no  power 
under  sect.  1  of  the  Arbitration  Act,  1889,  to  order  a  party,  who  has 
refused  to  do  so,  to  appoint  an  arbitrator. — In  re  Arbitration  between 
Smith  <J"  Service  and  Nelson  ^  Co.,  L.R.  25  Q.B.D.  615  j  59  L.J.  Q.B.  533 ; 
63  L.T.  475  ;  39  W.R.  117. 

Attaohment:— 

(ii.)  Ch,  D. — Solicitor — Non.payment  of  Money — Officer  of  Court — Debtors 
Act,  1869,  8.  4  (4>)^Ban1cruptey  Act,  1883,  8.  9.— There  is  jurisdiction  to 
attach  a  solicitor  for  non-payment  of  a  sum  of  money  which  he  has  been 
ordered  to  pay  in  his  character  of  an  officer  of  the  Gourt,  although  he 
has  subsequently  become  a  bankrupt. — In  re  Edye,  39  W.B.  198. 

BaUment  :— 

(iii.)  C.  A. — Right  of  Bailee  to  Dispute  Bailor^ s  Title* — A  bailee  cannot,  as 
against  the  bailor,  set  up  the  title  of  a  third  person,  unless  he  is 
defending  upon  the  right  and  title  and  by  the  authority  of  such  third 
person.— jBo^6f«  v.  Lambert,  39  W.B.  114. 

Bankruptcy  :— 

(iv.)  C.  A. — Liability  provahle — Covenant — BanJeruptcy  Act,  1883,  s.  37, 
sub-s.  3. — K.  coyenanted  with  the  plaintiff  that  his  executors  and 
administrators  would  within  six  months  after  his  death  pay  the  plaintiff 
a  sum  of  money.  K.  afterwards  became  bankrupt.  The  plaintiff  knew 
of  the  bankruptcy,  but  sent  in  no  proof  with  reference  to  his  claim. 
K.  died.  Held,  in  an  action  against  K.'s  executors,  that  the  liability 
was  provable  in  his  bankruptcy,  and  that  proceedings  under  the 
coTcnant  were' therefore  barred. — Bamett  y.  King,  L.R.  [1891]  1  Ch.  4  ; 
68  L.T.  501 ;  38  W.R.  39. 

(v.)  Q.  B.  D. — Trustee^Non-payment  of  Interest — Committal — Bankruptcy 
Act,  1883,  8.  74,  sub'S.  6. — A  trustee  was  ordered  by  the  Board  of  Trade 
to  pay  penal  interest  on  moneys  improperly  retained  by  him.  He  had 
also  failed  to  pay  the  costs  of  two  motions  against  him  by  the  Board  of 
TradCf  Held,  that  he  could  be  committed  in  respect  of  the  interest,  bat 
not  in  respect  of  the  costs  ;  and  that  the  Board  of  Trade  should  take  oat 
a  debtor's  summons  for  tho  whole  amount,  and  apply  for  committal 
in  case  of  non-payment. — E.  p.  Board  of  Trade ;  in  re  Nicholson, 
63  L.T.  322. 

(vi.)  P.  D. — Act  of— Fraudulent  Preference — Bankruptcy  Act,  1883,  s^.  4,  43, 
48,  49. — A  mortgagor  who  conveys  all  his  property  with  the  main  object 
of  secnring  further  advances,  does  not  thereby  commit  an  act  of 
bankruptcy,  even  though  the  mortgage  also  secures  a  past  debt.  A. 
had  mortgaged  a  ship  to  B.  to  secure  farther  advances,  and  B.  made  an 
advance  on  the  security  of  the  mortgage  after  a  receiving  order 
made  against  A.  in  respect  of  an  act  of  bankruptcy  of  which  B.  had  no 
notice.    B.  had  promised  to  make  this  specific  advance.    Held,  that  the 
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morti^ge  was  not  a  fraadulent  preference,  and  that  6.  was  entitled  to 
recover  the  advance  so  made  as  well  as  previous  advances. — The  Thamefj 
63  L.T.  353. 

(i.)  Q.  B.  D. — Bankruptcy  Notice— Final  Judgment — Bankrwptcy  Act,  1883, 
8.  4. — An  order  was  made  in  the  Chancery  Division  directing  P.  and  T., 
two  trustees,  to  pay  into  Court  a  sum  which  had  been  lost  to  the  trust 
estate  owing  to  an  improper  investment,  and  declaring  that  T.  was 
entitled  to  an  indemnity  from  P.  The  amount  of  such  indemnity  was 
fixed  by  a  second  order.  Held^  that  such  two  orders  constituted 
a  final  judgment,  on  which  a  bankruptcy  notice  could  be  issued. — 
E.  p.  Txoisaday  ;  in  re  Poole,  63  L.T.  321. 

(ii.)  C.  A. — Notice — Judgment  Debt — More  than  One — Bankruptcy  Act,  1883, 
«.  4,  8uh-8, 1  (g), — A  bankruptcy  notice  cannot  be  issued  in  respect  of 
more  than  one  judgment  debt.—  E.  p.  Argentine  Qold  Fields;  in  re  Low, 
63L.T.  694;  39  W.E.  181. 

(ill.)  C.  A. — Deceased  Insolvent— Resident  Abroad — Jurisdiction — Bankruptcy 
Act,  1883,  8.  95,  «.  125,  sub-as,  1,  4,  6,  10.— In  the  case  of  a  debtor 
residing  at  his  death,  and  for  the  greater  part  of  the  six  months  previous 
thereto,  out  of  England,  the  Court  of  Bankruptcy  has  jurisdiction  over 
his  estate,  as  over  that  of  a  debtor  not  resident  in  England. — In  re 
R.  if.  Evans ;  0.  p.  C.  J.  Evans,  39  W.R.  98. 

(iv.)  Q,  B.  D. — Discharge — Conditional — Entering  up  Judgment. — A  dis- 
charge ought  not,  as  a  rule,  to  be  made  conditional  on  entering  up 
judgment  unless  there  is  som6  expectation  that  the  debtor  will  come 
into. property,  which  but  for  such  an  order  he  would  be  able  to  enjoy 
without  paying  his  debts.  A  debtor  was  possessed  of  a  life  interest 
uoder  a  Scotch  settlement,  which  by  Scotch  law  could  not  be  attached 
by  creditors.  lie  was  made  a  bankrupt,  and  his  discharge  was  made 
conditional  on  judgment  for  £2,200  being  entered  up.  There  was  no 
evidence  that  he  had  or  would  acquire  any  property  other  than  the  life 
interest.  Held,  that  the  discharge  ought  to  be  niade  unconditional. — 
E.  p.  Qovlh;  in  re  Qoule,  63  L.T.  292. 

(v.)  C.  A. — Discharge — Omission  to  Keep  Proper  Books — Business — Bank- 
ruptcy Act,  1888,  8, 28,  sub'S,  3  (o). — In  considering  whether  a  bankrupt 
has  *'  omitted  to  keep  such  books  of  account  as  are  usual  and  proper 
in  the  business  carried  on  by  him,"  proof  that  he  engaged  in  one  or  two 
building  transactions  is  sufficient  proof  that  he  carried  on  the  business 
of  a  builder,  if  it  be  shewn  that  he  iLtended  other  similar  transactions 
to  follow.—  E.  p.  Board  of  Trade;  in  re  Oriffin,  39  W.R.  156. 

(vi.)  Q,  B.  D. — Discharge — Bankruptcy  Act,  1883,  «.  28 — Bankruptcy  Act, 
1890,  8,  8. — An  application  for  his  discharge  by  a  debtor  adjudicated 
bankrupt  under  the  Act  of  1883  must  be  dealt  with  under  sect.  28  of  that 
Act,  and  not  under  sect.  8  of  the  Act  of  1890. — In  re  Raison ;  e.  p,  Raison, 
63  L.T.  709. 

(vii.)  0,  A.  &Q«  B.  D, — Execution  Creditor — Qarnishee  Order — Comple- 
tion of  Attachment — Bankruptcy  Act,  1883,  s.  46. — A  garnishee  order 
nisi  having  been  made  attaching  a  debt  due  from  A.  to  X.,  A.  and  the 
judg^nent  creditor  arranged  that  the  debt  should  be  paid  on  a  certain 
day,  and  that  the  garnishee  order  should  be  made  absolute,  but  should 
not  be  enforced  in  the  meantime.  ^  A  receiving  order  was  made 
against  X.,  on  which  he  was  adjudicated  bankrupt.  The  debt  was 
paid  to  the  judgment  creditor  subsequently  to  the  receiving  order. 
Held,  that  the  attachment  had  not  been  completed  at  the  date  of  the 
receiving  order,  and  that  the  trustee  in  bankruptcy  was  entitled  to  the 
amount  of  the  debt. — E,  p.  Chief  Official  Receiver:  in  re  Trehearne^ 
68L.T.  828j  39  W.R.  116. 
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(i.)  Q.  B.  D. — Costs  of  Debtor's  Solicitor— Fraudulent  Preference— Hi ght 
of  Set-off. — A  trustee  cannot  refuse  to  pay  oat  of  the  estate  tbe  taxed 
coflts  of  the  solicitor  appearing  for  the  debtor  on  the  filing  of  his  own 
petition,  on  the  ground  that  the  debtor  had  made  certain  payments  to 
the  solicitor,  which  tbe  trustee  considered  to  be  a  fraudulent  preference, 
and  which  he  claimed  to  set  .off  against  the  taxed  costs.  He  most  pay 
the  taxed  costs,  and  take  steps  to  set  aside  the  payments  made  as  a 
fraudulent  preference.— E.  p.  Raphael ;  in  re  Coster  Ijr  Tuck,  39  W.B.  190. 

See  Attachment,  p.  36,  ii. 
Bill  of  Sale:— 

(ii.)  C.  A.—Registration—Licenee  to  Take  Possession  of  ChatteU—BUU 
of  Sale  Act,  1878,  s.  4. — A  lease  of  a  public-house  by  a  brewer  contained 
a  ooTenant  that  the  landlord  should  have  the  same  remedies  that 
landlords  haye  in  case  of  rent  in  arrear,  for  any  amount  due  by  tbe 
tenant  for  liquors  or  goods  sold,  or  money  advanced  by  the  landl(»d  to 
the  tenant  not  exceeding  the  sum  of  £200  over  and  above  any  rent 
due,  and  should  be  at  Uberty  to  seize  and  distrain  on,  and  seD  any 
furniture  or  effects  in  respect  of  any  such  debt.  Held,  that  tbe 
covenant  amounted  to  a  bill  of  sale,  and  was  void  for  want  of  regie. 
tration,  although  there  was  no  existing  debt  when  it  was  entered  into.— 
Stevens  v.  Marston,  39  W.R.  129. 

(iii.)  Q.  B.  D. — Registration — Hire  and  Purchase  Agreement, — The  plaintiff 
applied  to  the  defendants  for  a  loan  on  his  furniture.  Under  tbe 
defendants'  advice  he  procured  his  landlord  to  put  in  a  friendly  distrees, 
under  which  the  defendants  bought  the  goods,  and  took  a  receipt  for 
the  price,  and  the  plaintiff's  wife  afterwards  executed  a  hiring  and 
purchase  agreement  from  the  defendants  to  her  which  contained  certain 
conditions  as  to  payment  of  rent,  and  gave  power  to  the  defendants  to 
enter  and  seize  on  non-payment  of  instalments.  Held,  that  the 
transaction  was  a  sale  by  the  plaintiff  to  the  defendants,  subjeot 
to  a  right  of  repurchase  on  the  terms  whicb  would  have  been  imposed 
in  case  of  a  mortgage,  but  that  whether  it  was  a  sale  or  a  mortgage, 
neither  the  receipt  nor  the  agreement  required  registration. — BeckeU 
▼.  Tower  Assets  Co,,  L.R.,  1891, 1  Q.B.  1. 

(iv.)  C.  A. — Statutory  Form — Instalments, — By  a  bill  of  sale  to  secure  £50 
and  interest  at  the  rate  of  £5  per  cent,  per  month,  the  grantor  agreed 
to  pay  the  principal  and  the  interest  then  due  by  instalments  of 
£2  lOs.  each  on  the  26th  day  of  each  month  until  two  years  after  tbe 
date  of  the  bill,  when  **  the  balance  and  interest  as  aforesaid  "  was  to 
be  paid.  Held,  that  on  the  true  construction  of  the  bill  of  sale,  the 
monthly  payments  were  in  respect  of  interest  only,  and  that  *'the 
balance  *'  was  the  principal  sum,  and  that  the  bill  of  sale  was  in 
accordance  with  the  statutory  form. — Edwards  v.  Marston,  89  W.B.  165. 

(v.)  C.  A. — Validity — Statutory  Form — Attestation — Address  and  Descrip' 
tion  of  Witness— Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  ss.  9,  10. 
— Where  there  are  two  or  more  gp:antors  and  two  or  more  attestation 
clauses  in  a  bill  of  sale,  the  fact  that  the  address  and  description  of  tbe 
attesting  witness  is  not  repeated  in  the  second  and  subsequent  attesta- 
tion clauses  does  not  render  the  bill  of  sale  void,  provided  it  is  clearly 
apparent  on  the  face  of  the  bill  of  sale  that  the  attesting  witness  ie 
the  same  person  in  each  case. — Bird  v.  Davey,  L.B.,  1891*  1  Q.B.  29 ; 
60  L.J.  Q.B.  8  ;  63  L.T.  277  ;  39  W.E.  40. 

(vi.)  Q.  B.  D.— True  Oumer—^Bins  of  Sale  Act,  1882.— A.  made  a  settle- 
ment on  his  marriage  of  all  the  furniture  then  at  his  residenoe,  together 
with  all  that  should  be  acquired  during  the  coverture,  on  trust  for  bin), 
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self  and  his  wife  daring  their  joint  lives,  and  for  the  sarvivor  absulntcl  v, 
with  power  for  the  wife  to  vary  the  trusts  in  the  event  of  his  bankraptoy. 
He  executed  a  bill  of  sale  over  part  of  the  farnitare.  Held^  on  motion 
by  A.*B  trustee  in  bankruptcy  to  set  aside  the  bill  of  sale,  that  A.  was, 
to  the  extent  of  his  interest  nnder  the  settlement,  the  true  owner  of  the 
goods.— E.  p.  Pratt;  in  re  Field,  68  L.T.  289. 

Building  Line :— 

(i.)  Ch.  D.— "Front  Main  Wall"— Public  Health  Act  (Buildings  in  Streets) 
Act,  1888,  8.  3. — ^An  asylum  stood  on  the  north  side  of  a  road,  in  a 
garden,  and  set  back  from  the  road,  with  two  wings  built  out  towards 
the  roaid,  the  south  end  of  the  east  wing  being  twenty -four  feet  from 
the  road.  The  defendant  began  to  build  shops  on  the  same  side  of  the 
road,  on  the  east  side  of  the  asylum,  about  fifty.seven  feet  from  it, 
their  front  walls  being  twelve  feet  from  the  road.  The  shops  were 
separated  from  the  asylum  by  a  private  road  and  a  piece  of  vacant 
land.  Held,  that  the  south  wall  of  the  east  wing  of  the  asylum  was  not 
the  "  front  main  wall,"  and  that  the  asylum  was  not  on  the  "  side  "  of 
the  shops  *'in  the  same  street"  within  the  meaning  of  sect.  8  of  the 
Public  Health  Act,  1888.— Attorney -General  v.  Edwards,  63  L.T.  639. 

Building  Society  :— 

(ii.)  C.  A. — Advances  tq  Members  —  Directors  —  Liability,  —  Building 
Societies,  whether  under  the  Building  Societies  Act,  1874,  or  under 
6  &  7  Will.  lY.,  c.  82,  have  no  power  to  advance  their  funds  on  any 
securities  not  specified  in  those  Acts,  or  the  Acts  incorporated ;  and 
cannot  therefore  make  advances  to  members  on  the  security  of  their 
shares  alone;  and  a  rule,  sanctioning  such  advances,  though  certified,  is 
invalid.  A  rule,  providing  that  a  director  shall  not  be  answerable  for 
and  may  reimburse  himself  for  any  loss  which  may  ^happen  in  the 
execution  of  the  powers  given  to  him  by  the  rules,  does  not  apply  to 
acts  which  are  ultra  vires  and  beyond  the  powers  which  the  society 
could  confer.  A  director  concurred  in  a  resolution  authorising 
generally  advances  to  members  on  the  security  of  their  shares,  and 
particular  advances  were  made  to  his  knowledge  on  such  security,  to 
which,  however,  he  was  not  a  party.  Held,  that  he  was  not  liable  for 
losses  arising  therefrom,  as  the  real  cause  of  the  losses  was  the 
particular  advances,  and  not  the  general  resolution. — Culleme  v.  London 
and  Suburban  Permanent  Benefit  Building  Society,  L.K.  25  Q.B.D.  485; 
59  L.J.  Q.B.  526;  63  L.T.  511;  39  W.R.  88. 

(iii.)  Ch.  D. — Borroiioing  Powers — Extent  of — Building  Societies  Act,  1874> 
s,  16,  sub-s,  2 — Liability  of  Withdrawn  Members.T-ln  calcula  ing  the 
extent  of  the  borrowing  powers  of  a  building  society,  "  the  total  amount 
borrowed  and  not  repaid  "  is  not  to  be  taken  as  reduced  by  sums  secured 
to  the  society  from  non-members ;  and  the  amount  "  secured  to  the 
society  by  mortgages  from  its  members'*  need  not  have  been  advanced 
to  them  on  the  value  of  their  shares.  Members  who  have  either 
redeemed  their  mortgages  or  withdrawn  their  shares  before  the  date  of 
its  winding-up  are  not  liable  <  o  make  good  any  deficiency  in  its  assets. 
In  re  West  Biding  of  Yorkshire  Permanent  Benefit  Building  Society, 
L.E.  46  Ch.  D.  463 ;  59  L.J.  Ch.  828;  68  L.T.  483;  39  W.R.  74. 

Charity:— 

(»▼.)  C.  A.— B«gi*«jre—F(aidi«y.— Decision  of  Ch.  D.  (seeYol.  16,  p.  109,  iii.) 
affirmed.— Berrid^e  v.  Turner,  63  L.T.  470, 
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(i.)  Ch.  D,—Impure  Personalty  ^Bequest — Validity. — Consolidated  stock 
of  the  Corporation  of  Manchester  is  impnre  personalty,  and  a  bequest 
thereof  for  charitable  purposes  is  void. — Holmes  v.  Holmes^  68  L.T.  477. 

(ii.)  C.  A. — Legacy  to — Pure  Personalty. — A  mortgage  made  pnrsoant  to 
statatorj  powers  to  charge  the  borough  f and  of  a  mnnicipal  corporation 
is  only  a  charge  on  the  snrplus  money  in  the  hands  of  ^e  corporation 
after  satisfying  the  purposes  of  the  Municipal  Corporations  Acts,  1836  and 
1882,  and  although  the  borough  fund  arises  partly  from  rents  of  land, 
the  charge  does  not  give  an  interest  in  land.  A  mortgage  included  the 
district  fund  of  a  borough.  The  district  fund  was  formed  under  the 
Public  Health  Act,  1875,  which  directfi  snrplus  lands  to  be  sold,  and  the 
proceeds  carried  to  the  district  fund.  Heldj  that  this  enactment  could 
not  apply  unless  there  were  surplus  lands,  and  as  it  had  not  been  shewn 
that  there  were  any,  the  mortgage  must  be  treated  as  pure  personalty. 
Quarrey  whether,  as  the  statute  made  a  sale  compulsory,  so  that  the 
mortgagee  could  take  nothing  but  money,  the  mortgage  would  not  have 
been  pui-o  personalty  even  if  it  had  been  shewn  that  there  were  surplos 
lands.  QncBre^  whether  a  charge  which  gives  the  holder  no  right  against 
anything  but  money  which  has  come  as  money  into  a  particular  fund, 
can  ever  be  treated  as  giving  an  interest  in  real  estate  because  the  money 
has  come  from  real  estate.  Decision  of  Ch.  D.  {see  Vol.  15*  p.  33,  iii.) 
reversed.— Be(^/ord  v.  Teal,  L.R.  45  Ch.  D.  161 ;  69  L.J.  Ch.  689 ; 
63  L.T.  471 ;  89  W.R.  50. 

See  Administration,  p.  33,  i. 

Company  :— 

(iii.)  Ch.  D. — Borrowing  Powers— Mortgage  of  Uncalled  Capital — Indemnity 
to  Directors. — A  company  had  power  to  borrow  money  by  securities 
based  upon  any  of  its  assets,  and  the  directors  had  power  to  mortgage 
the  uncalled  capital,  and  the  articles  provided  that  the  directors  should 
be  indemnified  against  losses  incurred  in  the  discharge  of  their  duties. 
Two  of  the  directors  gave  promissory  notes  to  guarantee  an  overdraft  at 
the  bankers  of  the  company,  and  also  guaranteed  the  sums  which  might 
become  due  from  the  company  to  a  railway  for  the  carriage  of  goods. 
The  directors  resolved  that  such  two  directors  should  be  indemnified,  and 
gave  them  a  charge  on  the  uncalled  capital.  Held,  that  the  transaction 
relating  to  the  overdraft  was  a  borrowing  on  the  security  of  the  uncalled 
capital ;  and  that  the  directors  had  power  to  issue  securities  baaed  on 
the  uncalled  capital  for  the  legitimate  purposes  of  the  company,  which 
included  the  indemnification  of  the  guaranteeing  directors,  and  that  the 
charge  given  to  them  was,  therefore,  valid. — In  re  PyU  WorJcs  (No,  2), 
,  63  L.T.  628. 

(iv.)  Ch.  D. — Deheniure'holder^s  Action — Winding'Vp. — Where,  after  a 
debenture-holder^s  action  had  been  commenced  against  a  company,  and 
a  receiver  appointed,  a  winding-up  order  was  made,  a  motion  by  the 
official  liquidator  to  discharge  the  receiver  and  appoint  him  (the 
liquidator)  receiver  was  refused,  and  leave  was  given  to  the  plaintiffs  to 
continue  their  action. — Barney  v.  Joshua  Stuhhs,  Limited,  63  L.T.  619 ; 
39  W.R.  200. 

(v.)  Ch.  D. — Directors*  Remuneration— Net  Profits. — A  provision  in  the 
articles  of  association  remunerating  the  directors  by  a  percentage  on  the 
net  profits  of  each  year,  applies  only  to  profits  made  by  the  company  as 
a  going  concern,  and  not  to  a  profit  realised  by  the  sale  of  the  under- 
taking to  another  company,  with  a  view  to  reconstruction. — Frames  v» 
^ultfontein  Mining  Co.,  39  W.R.  134, 
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(i.)  C.  A. — General  Meeting — Decision  of  Chaii-man, — Deoision  of  Ch.  D.  (see 
Vol.  16>  p.  7i  iii.)  reversed,  on  the  ground  that  the  chairman  of  the 
meeting  was  wrong  in  refusing  to  pnt  an  amendment,  that  the  plaintiff 
had  not  acquiesced  in  his  ruling,  and  that  the  meeting  having  been 
improperly  conducted,  the  resolutions  carried  thereat  must  be  set  aside. — 
Henderson  v.  Bank  of  Australasia^  L  R.  45  Ch.  D.  830  j  63  L.T.  597. 

(ii.)  C.  A. — Prospectus — Misrepresentation—  Contract  to  take  Shares-^ 
Rescission. — Decision  of  Ch.  D.  (see  Vol.  15,  p.  74,  iv.)  affirmed. — 
In  re  Metropolitan  Coal  Consumers*  Association;  WainwnghVs  Case, 
63  L.T.  429. 

(iii.)  Ch.  D. — Prospectus — Misrepresentation — Deceit — Burden  of  Proof, — 
The  directors  of  a  mining  company  issued  a  prospectus  stating  that  fnll 
reports  on  the  property  had  been  prepared  by  engineers  for  the 
directors,  and  containing  extracts  from  the  report  of  D.,  one  of  the 
engineers.  The  plaintiff  took  shares,  relying  on  the  report  of  D.,  and 
understanding  the  prospectus  to  mean  that  the  engineers  had  been  in- 
structed by  the  directors  to  report  on  the  property.  The  shares  fell  in 
value,  and  the  plaintiff  brought  an  action  for  deceit  against  the  directors, 
and  proved  that  none  of  the  reports  had  been  made  on  instructions  from 
the  directors,  and  that  D.  had  been  instructed  by  the  agents  of  the 
vendors.  Held,  that  the  statement  being  untrue  and  material,  the 
plaintiff  was  not  bound  to  shew  that  the  report  on  which  he  relied  was 
exaggerated  or  unime.— Angus  v.  Clifford,  63  L.T.  684. 

(iv.)  Ch.  D. — Receiver — Debenture — Foreclosure. — In  a  debenture-holder's 
action  for  foreclosure,  where  the  debentures  included  all  the  property 
and  uncalled  capital  of  the  company,  all  the  iesaed  shares  were  fully 
paid  up,  and  almost  all  the  shares  and  the  whole  of  the  debentures 
belonged  either  to  the  plaintiff  or  to  the  proposed  manager,  the  Court, 
with  the  consent  of  the  company,  appointed  the  managing  director  of 
the  company  to  be  receiver  and  manager  of  the  property  and  business 
of  the  company,  on  the  plaintiff's  undertaking  to  provide  money  for 
working  expenses,  to  be  responsible  for  the  receipts  of  the  receiver 
until  he  should  give  security,  and  to  realise  the  property  as  soon  as 
possible.— afafems  v.  Percy  Ihotson  ^  Sons,  63  L.T.  515 ;  39  W.R.  73. 

(v.)  Ch.  D. — Reduction  of  Capital — Preference  Shares — Companies  Acts 
1867  §*  1877. — The  Court  has  power  to  sanction  a  special  resolution 
for  the  reduction  of  the  ordinary  capital  only  of  a  company,  leaving 
the  preference  capital  unreduced. — In  re  Agricultural  Hotel  Co., 
89  W.R.  218. 

(ti.)  Ch.  D, —  Shares — Allotment  —  Before  Application  —  Subsequent  with- 
drawal— Rectification. — A  company  allotted  shares  to  A.,  who  had  not 
at  that  time  applied  for  them,  and  who,  when  he  subsequently  applied 
for  them,  was  not  aware  of  the  allotment.  A.  afterwards  withdrew  his 
application.  Held,  that  the  allotment  was  invalid,  and  that  A.'s  name 
must  be  removed  from  the  register. — In  re  Northern  Electric  Wire  and 
Cable  Manufacturing  Co. ;  e.  p.  Hall,  63  L.T.  869. 

(vii.)  Ch.  D, — Winding-up — Contributory. — C.  applied  for  shares  in  a  company 
in  the  name  of  his  son,  and  the  shares  were  allotted  to  and  registered 
in  the  name  of  the  son.  The  son  gave  no  authority  to  his  father  to 
make  the  application,  and  knew  nothing  of  the  matter.  The  company 
behig  in  liquidation,  and  the  father  and  son  having  both  died,  the  father  s 
executors  were  put  in  the  list  of  oontributories.  Held,  that  they  were 
properly  pnt  on  the  list. — In  re  Britannia  Fire  Association.—GS  L.T.  480, 
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(I.)  Ch.  D. — Winding-up — Arrangement — Sanction  to  Scheme — Joint  Stock 
Companies  Arrangement  Act,  1870,  a.  2.— The  Court  has  power  to  sADOtioa 
a  soiienie  which  will  deprive  debentore-holdera  of  their  eeoarity.  It 
will  not,  however,  sanotion  a  scheme  which  wonld  bear  ineqnitably  on 
any  of  the  persons  interested.— In  re  Alahama,  New  Orleans,  Texas,  and 
Pacific  Junction  Railway  Co.,  63  L.T.  578. 

(ii.)  C.  A.  &  Ch.  D. — Winding-up— DistribtUionof  Assets—Shares  issued  ai 
a  Discount, — The  articles  of  a  company  contained  no  provision  for  the 
distribution  of  the  assets  in  case  of  a  winding-up.  It  issned  shares  of 
£10  each  which  were  folly  paid  in  cash.  It  afterwards  issned  shares  of 
£10  each  *'  with  the  sum  of  £10  as  paid-up  thereon  *'  at  the  price  of  £3 
per  share.  The  oerfciBcates  did  not  state  that  they  were  folly  paid  op. 
There  were  no  creditors.  In  the  winding-op  there  was  a  surplus. 
Held,  that  the  holders  of  original  shares  must  receive  £7  per  share,  and 
that  the  balance  must  be  distributed  rateably. — In  re  WeymoiUh  and 
Channel  Islands  Steam  Packet  Co,,  69  L.J.  Ch.  714;  63  L.T.  446 
and  686;  39  W.B.  5  &  49. 

(Ui.)  Ch.  D. — Winding-up— Irregular  Forfeiture  of  Shares  —  Damages — 
Companies  Act,  1862,  s.  38,  suh-s.  7. — The  directors  of  a  company  pur- 
ported  to  forfeit  the  shares  of  A.  without  having  sent  him  the  notice 
required  by  the  articles.  The  shares  were  then  at  a  premium.  The 
company  being  afterwards  wound  up.  Held,  that  the  forfeiture  was 
irregular,  that  the  shareholder  was  entitled  to  damages,  and  that  he 
might  prove  for  them  in  competition  with  the  creditors  of  the  company. — 
In  re  New  Chile  Gold  Mining  Co.,  L.R.  45  Ch.  D.  598 ;  63  L.T.  344 ; 
39  W.R.  69. 

See  County  Court,  p.  43,  iv. 

Conflict  of  Laws  :— 

(iv.)  C.  A,  &  Q.  B.  D.— Power  of  Attorney — CoMtruction  of, — A  person 
domiciled  in  Brazil  executed  in  that  country  a  power  of  attorney,  whereby 
he  nominated  A.  as  his  attorney  to  pnrchase  and  sell  shares  in  public 
companies.  The  document  was  general  and  might  be  acted  on  in  any 
country,  and  the  intention  was  that  it  should  be  acted  on  in  England. 
It  was  put  in  force  in  England.  Held,  that  it  must  be  construed 
according  to  English,  and  not  Brazilian  law. — Chatenay  v.  BrasUian 
Sub.manneT«%rapfc Co.— L.B. [1891]  IQ.B. 79;  63  L.T.275;  39W.R.66. 

(v.)  Q,  B.  D. — Receivership  Order — Foreign  Liquidation— Effect  of, — M. 
recovered  judgment  against  a  French  company,  and  on  his  application  a 
receivership  order  was  made,  and  a  receiver  appointed  to  receive  the 
interest  of  the  company  in  certain  goods.  Seven  days  later  the  company 
went  into  judicial  liquidation  in  France,  and  L.  was  appointed  liquidator. 
The  receiver  afterwards  received  certain  money  arising  from  the  sale  of 
goods  belonging  to  the  company.  The  Court  found  that  according  to 
French  law  the  judicial  liquidation  did  not  make  void  such  an  order  as 
the  receivership  order,  and  therefore  held  that  it  was  good  in  favour  of 
M.  against  L. — Levasseur  v.  Mason  Sf  Barry,  63  L.T.  700. 

Contract:  — 

(▼i.)  Ch.  D, — Promoter's  of  Exhibition — Pm'sonaX  Liability. — Six  gentlemen 
formed  themselves  into  an  executive  council  for  the  purpose  of 
promoting  an  exhibition.  They  opened  an  account  at  a  bank  in  the 
name  of  the  exhibition,  cheques  drawn  on  which  were  to  be  signed  by 
two  of  such  gentlemen,  and  countersigned  by  the  secretary  to  the 
council.  The  exhibition  was  afterwards  incorporated  as  a  company, 
find  a  oopy  of  the  lurtioles  of  association  was  sent  to  the  bank.    Tbo 
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aocoant  was  dealt  with  in  the  same  manner  as  before.  The  oompany 
went  into  liquidation,  and,  the  banking  aoooant  being  overdrawn,  the 
bank  sought  to  make  the  members  of  the  exeontive  oonncil  personally 
liable.  HaZd,  on  the  evidence,  that  such  liability  had  never  been  con- 
templated, and  that  the  bank  had  never  considered  the  members  of  the 
cooncil  as  customers,  and  could  not  make  them  personally  liable  for  the 
overdraft.— Cou<<«  ^  Co,  v.  Irish  Exhibition  itv  London,  63  L.T.  489. 

(i.)  Q.  B.  D. — Restraint  of  Trade — Consideration. — A  contract  by  which 
certain  persons  dealing  in  minei-al  waters  bind  themselves  not  to  sell 
their  goods  at  less  than  a  specified  price,  is  a  contract  in  restraint  of 
trade  for  which  there  is  no  consideration,  and  cannot  therefore  be 
enforced  in  a  court  of  law. — Urmston  v.  Whitelegg  Brothers^ 
63  L.T.  455. 

Costs  :— 

(ii.)  Q.  B.  D, — County  Court^ Refreshers, — Where  a  county  court  is  held 
from  day  to  day,  it  rests  with  the  judge  to  say  whether  Uie  sittings  shall 
be  one  continuous  sitting,  or  a  succession  of  sittings,  so  that,  when  a 
case  which  is  in  the  list  is  not  reached  on  one  day,  but  is  heard  in  its 
turn  on  another  day,  a  refresher  may  be  allowed  by  order  of  the  judge  as 
upon  an  adjournment  for  want  of  time. — Heap  v.  Peart,  L.B.  [1891] 
IQ.B.UOj  39W.R.95. 

(iii.)  C.  A.  &  Q.  B.  D,— County  Court— County  Courts  Act,  1888 
15. 181-119— County  Court  Rules,  1889,  Appendix. — Where,  in  a  county 
court  action,  more  than  £10  is  claimed,  but  less  than  £10  recovered, 
there  is  a  discretion  to  tax  the  costs  as  between  solicitor  and  client  on 
the  higher  scale.  Qucsre,  whether  a  master  of  the  High  Court  has 
jurisdiction  to  tax  the  bill. — In  re  Langlois  Sr  Biden,  89  W.B. 
110  and  181. 

See  Partnership,  p.  52,  iv.    Practice,  p.  54,  viii. ;  p.  55,  i.    Ship,  p.  62,  i. 
County  Court:— 

(iv.)  Ch.  D. — Winding-up — Transfer  of  Petition— County  Courts  Act,  1888, 
8.  126. — ^The  High  Court  has  jurisdiction  to  order  the  transfer  of  a 
winding-up  petition  from  a  county  court  to  itself,  although  the  petition 
has  been  opened  in  the  county  court. — In  re  East  Dtdwich,  No.  295, 
Starr-Bowkett  Building  Society,  89  W.B.  82. 

Covenant  z—See  Voluntary  Deed,  p.  67,  v. 

Criminal  Law  :— 

(v.)  C.  C.  B. — Larceny — Security  for  Money — BiU  of  Exchange — Broker  or 
Agent— 24,  ^  25  Yid.,  c.  96,  s.  75— BiZl»  of  Exchange  Act,  1882,  ».  18.— A 
document  which  is  a  complete  bill  of  exchange  in  all  respects,  except 
that  the  signature  of  the  drawer  is  absent,  is,  when  in  the  hands  of  the 
intended  drawer,  a  valuable  security,  and  a  bill  of  exchange,  and  is  a 
security  for  the  payment  of  money  within  24  &  25  Yict.,  o.  96,  s.  75. 
Whether  a  person  intrusted  with  a  security  for  money  with  a  direction 
in  writing  as  to  its  application,  or  that  of  the  proceeds,  was  so  entrusted 
as  a  broker  or  agent  within  the  meaning  of  such  section,  is  a  question  of 
fact  for  the  jury ;  and  the  fact  that  he  had  an  interest  in  the  transaction 
e^reater  than  thiat  of  a  mere  agent,  would  not  deprive  him  of  his  capacity 
of  agent.— i2«^.  v.  Bowerman,  L.R.  [1891]  1  Q.B.  112.,  68  L.T.  582 1 
59W.R.207. 
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Crown:— 

(».)  Ch.  D^—Qold  Mining — Mixture  of  Miner aU-^Right  of  Subject  to  Worh — 
1  WiU.  ^  If.,  c.  80j  5  Will.  ^  If.,  c.  6 ;  66  Geo.  HI.,  c.  134.— The  fact 
that  quartz  rook  oontains  lead,  copper,  iron,  and  other  minerals  besidee 
gold,  in  qaantities  so  small  that  the  rock  oonld  not  be  profitably  worked 
for  snch  minerals,  does  not  entitle  a  subject  to  work  the  rock  for  gold 
withont  a  licence  from  the  Crown. — A.-Q.  v.  Morgan,  59  L.J.  Ch.  772  ; 
63L.T.  337;  39  W.B.  169. 

Duress  :— 

(ii.)  Ch.  D. — stifling  Prosecution, — The  plaintiff,  a  married  woman,  sued 
to  set  aside  a  mortgage  execnted  by  her  to  the  trustees  of  a  loan 
society  to  seonre  moneys  misappropriated  by  her  hosband,  who  had 
been  secretary  to  the  society,  alleging  that  the  deed  had  been  execnted 
under  threats  of  a  criminal  prosecution  against  him.  Held,  that  it  was 
shewn  that  though  there  might  have  been  no  threat  used  against  her, 
yet  it  had  been  conveyed  to  her,  either  by  the  trustees,  or  by  her 
husband,  or  their  agent,  that  he  would  be  prosecuted  unless  some  step 
was  taken  to  prevent  it,  and  that  the  deed  had  been  executed  by  her 
with  the  motive  of  so  doing,  and  must  therefore  be  set  aside. — 
MeClatchie  v.  Haslam,  63  L.T.  376. 

Easement  :— 

(iii.)  Ch.  D. — Ancient  Lights — Present  and  Future  Damage — Injunction  or 
Damages, — Where  the  right  of  the  plaintiff  to  relief  in  an  action  to 
restrain  the  obstruction  of  ancient  lights  rests  mainly  on  damage  likely 
to  accrue  within  a  reasonable  time,  but  not  suffered  in  the  present,  the 
Court  will  grant  an  injunction,  and  not  give  compensation  by  way  of 
damages.  The  possible  future  use  of  the  plaintiff*s  premises  must  be 
considered  in  granting  an  injunction  or  directing  an  inquiry  as  to 
damages,— Dicier  v.  PopJuim,  Radford  ^  Co.,  63  L.T.  379. 

Eoclesiastioal  Law:— 

(iv.)  Q,  B.  'D.— Public  Worship  Regulation  Act,  187^,  ss.  8,  0— Represen- 
tation— Second  Representation. — A  "representation '*  was  made  to  a 
bishop  that  images  had  been  placed  in  the  cathedral  of  the  diocese, 
which  tended  to  encourage  superstitious  ideas  and  devotions.  The 
bishop  refused  to  transmit  it,  and  an  application  for  a  mandamus  to 
direct  him  to  do  so  was  still  sub  judice,  A  second  representation  was 
made  to  the  effect  that  the  images  had,  in  fact,  encouraged  superstitious 
ideas  and  devotions.  The  bishop  refused  to  transmit  it,  on  the  ground 
that  it  was  in  substance  the  same  as  the  former.  On  an  application 
for  a  mandamus,  held,  by  Stephen,  J.,  that  the  application  differed 
materially  from  the  former  one,  and  that  the  mandamus  ought  to  go ; 
held,  by  Hawkins,  J.,  that  it  ought  not  to  go,  as,  if  the  new  matter  dis- 
closed a  new  offence,  it  was  not  within  the  Act,  and  that  if  it  did  not, 
the  representation  was  substantially  the  same  as  the  former;  and 
further,  that  as  the  bishop  had  stated  that  he  "had  considered  the 
whole  circumstances  of  the  case,"  there  was  no  appeal  from  his  opinion. 
—Reg.  V.  Bishop  of  London  (No,  2),  39  W.B.  141. 

Elementary  Education  :— 

(v.)  Q.  B.  D.— School  Board  —  Vacancy  —  "  Crime  "  —  Conviction  under 
Criminal  Law  and  Procedure  (Ireland)  Act,  1887 — Elementary  Education 
Act,  1870,  Sched.  II.,  Part  L,  r.  14.— A  member  of  an  English 
School  Board  was  imprisoned  in  Ireland  by  a  Court  of  Summary  Juris- 
diction for  "  unlawfully  taking  part  in  a  criminal  conspiracy  to  interfere 
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with  the  admiQiBtration  of  the  law  "  in  a  proolaimed  distriofc  in  Ireland. 
Ueldf  that  he  had  been  **  pnnished  with  imprisonment  for  a  crime/'  and 
that  his  office  was  vacant. — Conyheare  v.  London  School  Board, 
L.R.  [1891]  1  Q.B.  118:  63  L.T.  651. 

Extradition :  — 

(i.)  Q.  B.  D. — Political  Offence — Habeas  Corpus — Jurisdiction  0/ Magistrate 
— Bstradition  Act,  1870,  s.  8. — An  offence  of  a  **  political  character  "  for 
which  a  f  agitive  criminal  is  not  to  be  surrendered,  is  a  crime  *'  incidental 
to  and  forming  part  of  a  political  disturbance."  On  an  application  for 
a  writ  of  habeas  corpus,  the  Gonrt  before  which  the  application  is  made 
may  review  the  whole  evidence  brought  before  it,  whether  snch  evidence 
was  brought  before  the  committing  magistrate  or  not. — E.  p.  Castionit 
89  W.R.  202. 

Executor.— jSfee  Administration,  p.  33,  ii. 

Habeas  Corpus  :— 

(ii.)  H.  L. — Appeal^ Judicature  Act,  1873,  «.  19.— There  is  no  right  of 
appeal  from  an  order  of  the  High  Court  of  Justice  granting  a  habeas 
corpus  and  discharging  a  prisoner. — Bell  Cox  v.  Hakes  and  Lord  Penxance, 
L.R.  15  App.  Cas.  506  j  68  L.T.  392 ;  89  W.H.  146. 

Husband  and  Wife  :— 

(iii.)  C.  A. — Divorce — Access  to  Children — Matrimonial  Causes  Act,  1857f 
s.  35. — When  a  wife  is  divorced  on  the  gpround  of  her  adalterj,  the 
judge  has  full  discretion  as  to  allowing  her  access  to  the  children  of 
the  marriage.  A  marriage  being  dissolved  on  account  of  the  wife's 
adultery  the  custody  of  the  children  was  given  to  the  father,  and  no 
declaration  was  made  as  to  access  by  the  mother.  The  father 
permitted  her  to  see  them  for  some  time,  and  afterwards  withdrew  his 
permission.  The  judge  refused  her  application  for  an  order  for  access, 
and  the  Court  of  Appeal  affirmed  bis  decision. — Handley  v.  Bandley, 
63  L.T.  535 ;  39  W.R.  97. 

(iv.)  Ch,  D,^ Divorce — Access -- Jurisdiction — Quardianship  of  Infants  Act, 
1886. — A  husband  obtained  a  divorce  on  the  ground  of  his  wife's 
adultery,  and  was  given  the  custody  of  the  infant  child.  The  mother 
applied  to  the  Chancery  Division  for  an  order  allowing  her  access. 
Held,  that  the  Divorce  Court  had  full  power  to  make  orders  as  to 
access,  and  that  if  the  Chancery  Division  had  also  power  to  make  an 
order,  it  ought  not  to  be  exercised  in  a  case  where  the  Divorce 
Court  had  dealt  with  the  mhttev.^Manders  v.  Manders,  63  L.T.  627. 

(v.)  P,  D. —  Divorce  —  Husband* s  Suit  —  Verdict  Against  Co-respondent — 
Dismissal  cut  Against  Respondent. — In  a  husband's  suit  for  divorce  on 
the  ground  of  adultery,  the  respondent  did  not  file  any  answer  or 
appear.  The  jury  found  a  verdict  against  the  co-respondent,  and  con. 
demned  him  in  damages.  The  Court,  not  being  satisfied  with  the 
evidence  against  tho  wife,  directed  her  to  be  summoned.  She  was 
examined  by  the  Court,  and  cross-examined,  and  the  Court  being 
satisfied  that  she  had  been  forced,  dismissed  the  petition  as  against 
her,  but  gave  judgment  against  the  co.respondent  for  damages  and 
costs.— Lo»<;  V.  Long,  L.R.  15  P.D.  218. 

(vi.)  P.  D. — RestUation  of  Conjugal  Rights  -  Order  for  Allowance, — The  wife 
having  failed  to  comply  with  a  decree  for  restitution  of  conjugal 
rights  obtained  by  her  husband,  the  Court  ordered  her  to  make  him  an 
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allowauce  of  £200  per  annam,  with  liberty  to  dedact  £76  per  anDam  till 
she  had  recouped  herself  the  nmonnt  of  a  debt  dae  to  her  by  her 
husband  for  money  lent  to  him.  The  Court  refused  to  enter  into  a 
minnte  debtor  and  creditor  aoconnt  between  the  parties,  referring  to 
the  time  when  they  were  living  together. — Svnft  v.  Swift,  63  L.T.  711. 

fifes  Practice,  p.  56,  v. 
Infant  :— 

(i.)  C.  A.—lUegitimate  Child^Rights  0/ Mother, ^The  mother  of  an  illegiti- 
mate child  is  entitled  to  its  cnstody,  unless  she  proved  to  be  nnfit  to 
have  control  of  it.  She  does  not  lose  her  rights  over  the  child  by  com- 
mitting it  to  the  care  of  another  person  for  the  purpose  of  its  education, 
and  the  Ck>nrt  will  assist  her  to  regain  its  cnstody.  She  has  also  the 
right  to  nominate  a  guardian  for  the  child,  whom  the  Court  will 
appoint  if  he  be  a  fit  and  proper  person. — Reg,  v.  Bamardc ;  J<me§*» 
Case,  89  W.B.  196. 

See  Married  Woman,  p.  48,  5.    Practice,  p.  66,  v. 

Jnstioes  :— 

(ii.)  Q.  B.  D. — Discretion — Declining  Jurisdiction, — Upon  an  application 
for  a  summons  for  penalties  for  which  a  company  was  liable  for  failing 
to  complete  a  reservoir,  the  justices  refused  to  hear  the  application,  on 
the  ground  that  the  present  prosecutor  had  previously  taken  out  a 
summons  for  an  offence  of  the  same  kind,  which  was  dismissed  on  legal 
grounds.  Held^  that  the  justices  were  wrong  in  declining  jurisdictioo, 
and  that  they  must  be  ordered  by  mandamus  to  hear  the  applioatioD. — 
Reg.  V.  Bryde  and  The  Pontypool  Oas  Co,,  63  L.T.  646 ;  39  W.B.  171. 

Landlord  and  Tenant :~ 

(iii.)  Q.  B.  D. — Covenant  to  Repair — Breach— Ejectment — Compensation  in 
Money — Conveyancing  Act,  1881,  s,  14,  suh-s,  (1). — Action  for  ejectment 
for  breach  of  covenant  to  repair,  the  landlord  claiming  a  sum  paid  by 
him  as  a  surveyor's  fee  as  "  a  reasonable  compensation  in  money  for  the 
breach."  The  jury  found  that  the  premises  were  out  of  repair  at  the 
time  of  the  notice  given  by  the  landlord,  but  could  not  agree  whether 
they  were  so  at  the  date  of  the  writ.  Held,  that  the  landlord  oould  not 
recover  possession,  as  it  was  incumbent  on  him  to  prove  want  of  repair 
at  the  date  of  the  writ.  Held,  also  that  the  landlord  could  not 
claim  payment  of  the  surveyor's  fee. — Skinners*  Company  v.  Knight, 
68  L.T.  698. 

Lease:— 

(iv.)  Ch.  D. — Usual  Covenants -Re-entry —Conveyancing  Act,  1881,  s.  14. 
— An  agreement  for  a  lease  of  houses  provided  that  the  lease  should 
contain  the  usual  and  proper  covenants  "  to  insure  from  loss  by  fire, 
repair,  and  pay  rent  and  all  outgoings  that  may  be  charged  on  the 
property  and  ground.*'  The  lease,  as  settled  by  the  conveyancing 
counsel  of  the  Court,  contained  a  proviso  for  re-entry,  not  only  for  non- 
payment of  rent,  but  for  breach  of  any  of  the  covenants  and  agreements 
contained  in  the  lease.  Held,  that  the  proviso  for  re-entry  must  be 
limited  to  non-payment  of  rent. — In  re  Anderton  and  Milner's  Contract, 
L.B.  46  Ch.  D.  476 ;  69  L.J.  Ch.  766  -,  63  L.T.  332 ;  39  W.B.  44. 

Libel  :- 

(v.)  Q.  B.  D. — Municipal  Corporation — Action  by — Allegation  of  Corruption, 
— In  an  action  by  a  municipal  corporation  for  libel,  the  alleged  libel  was 
the  publication  of  statements  that  bribery  and  corruption  existed  in  the 
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mtinioipal  offioes,  and  thafc  the  plaintiffs  were  either  parties  thereto  or 
oolpably  ignorant  thereof.  There  was  no  allegation  in  the  pleadings 
that  the  property  of  the  corporation  had  been  injured.  Heldf  that  the 
action  woald  not  lie.  —  Mayor,  ^c,  of  Manchester  v.  Williams, 
L.R.  [1891]  1  Q.B.  94  J  60  L.J.  Q.B.  23. 

Licensing  :— 

(i.)  Q.  B.  D. — ProviaioTiol  Grant — Final  Order — Variation  in  Plans  — 
Licensing  Act,  1872,  s.  37 — Licensing  Act,  1874,  s.  22. — A  proyinonal 
licence  had  been  granted  upon  plans  which  had  been  confirmed  by  the 
confirming  committee.  The  plans  had  been  prepared  for  a  site  on  a 
lerel  surface,  whereas  the  site  was  on  a  slope,  and  it  became  necessary 
to  make  certain  alterations  in  the  plans.  The  premises  having  been 
completed  in  accordance  with  the  altered  plans,  held,  that  as  they 
were  as  nearly  as  possible  in  accordance  with  the  original  plans,  and 
there  was  no  substantial  Tariution,  that  is,  no  variation  which  made 
the  premises  less  fit  for  their  pnrpiwe  than  if  the  plans  had  been 
aocnrately  followed,  the  licensing  justices  had  power  to  allow  the 
variation,  and  were  bound  to  grant  the  final  order. — Reg,  v.  Pownall, 
68  L.T.  418. 

(ii.)  Q.  B.  D. — Sale  of  Liquor — Marked  Measure— Licensing  Act,  1872, 
s,  8. — A  publican  was  requested  by  a  customer  to  sell  him  a  **  blue  " 
of  beer.  A  *'  blue  "  was  well  known  in  the  locality  as  a  vessel  of  a 
particnlHr  »hape,  contAining  about  one  third  uf  a  quart.  The  beer  was 
drawn  direct  into  the  *'  blue,*'  and  not  into  a  measure  marked  according 
to  the  Imperial  Standard.  Held,  that  the  publican  was  rightly 
convicted  of  selling  intoxicating  liquor  by  retail,  and  not  in  cask  or 
bottle,  and  in  a  quantity  not  less  than  half-a.pint,  otherwise  than  in  a 
measure  marked  according  to  the  Imperial  Standard. — Payne  v. 
Thomas,  60  L.J.  M.C.  8  j  68  L.T.  456. 

LimitationB :— 

(iii.)  Ch.  D, — Mortgage  of  Reversionary  Interest — Remedy  on  Covenant — 
Remedy  Against  Property  —  Real  Property  Limitation  Act,  1874, 
ss.  2,  8. — In  1870,  A.,  B.  and  C,  mortgaged  reversionary  shares  in  a 
fund  in  Court  to  which  B.  and  C.  were  entitled.  A.  and  C.  jointly  and 
severally  covenanted  for  the  payment  of  principal  and  interest.  In 
1873  the  mortgagee  recovered  judgment  against  0.  on  her  covenant.  In 
1889  the  reversionary  interests  fell  into  possession.  No  interest  had 
ever  been  paid  on  the  mortgage  or  judgment,  and  no  acknowledgement 
had  been  given.  Held,  that  although  the  personal  remedy  against  C. 
was  barred,  the  assignment  of  the  mortgaged  property  was  good,  and 
that  the  mortgagee  was  entitled  to  G.'s  share  of  the  fund  in  Court.— 
In  re  Lake's  Trust,  68  L.T.  416. 

(iv.)  C,  A. — Title  Deed — Detinue — Conversion — Accrual  of  Cause  of  Action, 
— The  plaintiff  was  owner  of  leaseholds.  X.,  who  had  possession  of 
the  lease,  deposited  it  with  B.  to  secure  repayment  of  a  loan  to  himself, 
and  signed  a  memorandum  of  deposit.  B.  became  bankrupt,  and  his 
trustee  transferred  all  his  interest  under  the  memorandum  and  the  lease 
to  the  defendant.  The  plaintiff  demanded  the  return  of  the  lease, 
which  was  refused,  and  commenced  his  action  for  detinne  and  con- 
version more  than  six  years  after  the  original  deposit  with  B.  Held, 
that  there  was  no  cause  of  action  till  the  defendant's  refusal  to  return 
the  lease,  and  that  the  Statute  of  Limitations  was  no  bar.  Semhle,  that 
the  deposit  was  not  a  conversion  of  the  lease. — Miller  y.  Dell, 
63  L.T.  693. 

See  Trustee,  p.  66,  v. 
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Local  Government:— 

(i.)  Ch.  D. — Main  Road — *^  Roadside  Wastes** — Vesting — County  Council — 
Local  Qovernment  Act^  1888,  «.  11,  suh-ss.  1,  6. — Strips  of  grass  border- 
ing the  metalled  part  of  a  main  road  are  **  roadside  wastes/'  and  the 
herbage  thereon  does  not  vest  in  the  oonnty  cooncil.  At  the  instance 
of  the  tenant  for  life  of  a  manor  which  indaded  the  waste  land 
adjoining  certain  highways  and  his  tenants,  an  injonotion  was  granted 
restraining  the  connty  conncil  from  catting  and  removing  the  grass, 
timber,  and  other  growths  from  the  sides  of  the  main  road,  the  ooimty 
council  haying  sold  the  grass  bj  the  side  of  the  main  road  to  T.  for 
a  year. — Curtis  v,  Kesteven  County  Council^  L.R.  46  Cb.  D.  604; 
68L.T.  643j  39  W.R.  199. 

(ii.)  Q.  B.  D. — Police  Districts— Local  Qovernment  Act,  1888,  M.  8,  9,  28, 
80,  81. — The  power  of  altering  poHoe  districts  is  now  rested  in  the 
standing  joint  committee  instead  of  in  qnarter  sessions. — E.  p,  LeicesUr- 
shire  County  Council,  L.R.  [1891]  1  Q.B.  53;  89  W.R.  160. 

(iii.)  H.  Ii. — Powers  for  Lighting — General  and  Special  Expenaes-- Assess- 
ment of  Railway^Puhlic  Health  Act,  1875,  ss,  161,  207,  211,  229,  280, 
276,  296.— Decision  of  0.  A.  (see  Vol.  16,  p.  47,  ri.)  affirmed.— 
L.  ^  Y.  R.  Co,  V.  Bolton  Union,  L.R.  16  App.  Cas.  323;  63  L.T.  358. 

Married  Woman :— 

(iT.)  Q.  B.  D. — Innkeeper^  Lien  for  Charges — Wife's  Separate  Effects.^ 
Where  a  hosband  and  wife  stay  together  at  an  inn,  the  innkeeper's  lien 
for  his  charges  extends  to  effects  which  are  the  separate  property  of  the 
wife.— Gordon  V.  saber,  L.R.  25  Q.B.D. 491;  69  L.J.  Q.B.  607;  63  L.T. 283; 
39  W.R.  111. 

(t.)  Ch.  D. — Infant — Marriage  Settlement — Voidable  Covenant — Ratification, 
— By  an  ante-nnptial  settlement,  the  wife  being  then  a  minor,  the 
husband  covenanted,  and  the  wife  agreed  that  she  shonld,  when  she 
attained  twenty-one,  assign  certain  property  to  the  tmstees  on  the 
trusts  declared  by  the  settlement ;  and  it  was  also  agreed  that  her  after, 
acquired  property  should  be  assigned  on  the  same  trusts.  The  husband 
and  wife,  after  she  attained  twenty-one,  assigned  the  specified  property 
to  the  trustees,  the  deed  not  being  acknowledged  by  the  wife.  The  husband 
and  wife  afterwards  appointed  a  new  trustee  under  a  power  contained 
in  the  settlement,  the  deed  not  being  acknowledged  by  the  wife.  She 
afterwards,  on  becoming  entitled  to  certain  property,  repudiated  the 
corenant  to  settle  after-acquired  property,  and  elected  not  to  be  bound 
by  it.  Held,  that  the  fact  that  she  had  joined  in  an  appointment  of  a 
new  trustee  did  not,  by  itself,  constitute  an  election  to  ratify  the 
settlement.- £avtJ700(2  t.  Tidy,  63  L.T.  679. 

(vi.)  C.  A. — Indemnity  —  Liahility — Separate  Estate  —  Trader,  —  Where  a 
married  woman  is  carrying  on  a  trade,  it  must  be  assumed,  unless  the 
contrary  is  shown,  that  she  has  separate  estate.  Where  a  firm,  in  which 
such  married  woman  is  a  partner,  carrying  on  business  abroad,  was 
entitled  to  the  benefit  of  an  indemnity  against  the  claims  of  A.,  who 
had  commenced  an  action  and  obtained  judgment  against  the  firm,  but 
no  execution  had  been  issoed  under  the  judgment,  and  it  appeared  that 
the  married  woman  resided  abroad  and  had  no  property  in  this  country, 
hM,  that  she  was  not  damnified  by  the  jadgment,  and  was  not  entitled  to 
relief  under  the  contract  of  indemuity  (ssa  Vol.  16,  p.  124,  iy.) — 
Eddoioes  v.  Argentine  Loan  and  MercantUe  Agency  Co,,  Q^  LT.  364. 
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(».)  Ch.  D. — Wdl — Qaneral  Testamentary  Power — Will  not  referring  to 
Power, — A  married  womou,  who  bad  a  general  tesiauicntary  power  of 
appointment  over  a  fund,  which  was  sabject  to  the  life  interests  of 
hei-self  und  her  husband,  bat  had  no  separate  property,  and  no  other 
power  of  disposition  or  appointment  over  property,  by  her  will,  not 
referring  to  the  power,  gave  a  legacy  to  A.,  and  the  residue  of  all  her 
properties  **  and  any  properties  which  may  have  become  to  me,  or  may 
become  to  me  hereafter  by  will  or  otherwise,"  to  her  husband.  Held^ 
that  the  will  must  be  construed  as  an  appointment  of  the  reversionary 
fund,  as  to  part  thereof,  namely  the  amount  of  the  legacy,  to  A.,  and  as 
to  the  residue  to  the  husband ;  and  that  the  legacy  was  therefore 
not  payable  till  the  reversionary  fund  fell  into  possession. — Ludlam  v. 
Ludlam,  68  L.T.  330. 

(ii.)  Ch.  D. — Will — Power^Repuhlication. — A  married  woman,  having  a 
power  of  appointment  by  will,  made  a  will  dealing  with  the  property 
subject  to  the  power  and  all  other,  if  any,  property  over  which  she  had 
any  power  of  disposition.  After  her  husband's  death  she  signed,  in  the 
presence  of  two  witnesses,  a  paper  which  contained  no  reference  to  her 
will,  but  merely  stated  that  certain  specified  property  was  a  present  to 
X.  This  paper  was  admitted  to  probate  with  her  will.  Held,  that  it 
was  not  a  republication  of  her  will,  and  that  she  was  intestate  as  to  her 
property  (not  being  separate  property  or  within  the  power)  other  than 
that  specifically  mentioned  in  the  paper. — Bilke  v.  Roper,  L.B.  46 
Ch.D.  682;  68  L.T.  448 ;  39  W.B.  98. 

Master  and  Servant:— 

(iii.)  Q.  B.  D. — Defective  Machinery — Volenti  Non  Fit  Injuria, — The  fact 
that  a  workman  knows  of  a  defect  in  a  machine  at  which  he  is  employed, 
and  continues  to  work  at  the  machine  in  spite  of  such  knowledge,  does 
not  disentitle  him  to  compensation  for  an  injury  sustained  in  consequence 
of  such  defect,  unless  he  has  a  thorough  comprehension  of  the  risk,  and 
voluntarily  undertakes  it.^Brooke  v.  Hamaden,  68  L.T.  287. 

(iv.)  Q,  B.  D. — Dispute  —  Justices  —Jurisdiction — Limitatiim  of  Time. — A 
.  *'  dispute'*  between  an  employer  and  a  workman  under  the  Employers 
and  Workmen  Act,  1876,  sect.  4,  is  not  limited  to  strictly  legal  causes  of 
action.  The  Summary  Jurisdiction  Act,  1848,  does  not  apply  to  a  court 
of  summary  jurisdiction  sitting  under  the  Employers  and  Workmen  Act, 
1876,  as  a  court  of  civil  jurisdiction ;  and  a  complaint  under  the  last- 
named  Act  may  be  brought  before  the  Court  though  more  than  six 
months  have  elapsed  since  the  complaint  arose.  ^Charles  v.  Mortgagees 
of  Plymouth  Waterworks,  39  W.R.  122. 

(v.)  Ch.  D. — Employing  8erva/rU  of  Another, — ^An  action  will  lie  against  a 
person  who  continues  to  employ  the  servant  of  another  after  notice  of 
the  prior  contract  of  service,  and  in  order  to  maintcUn  such  an  action 
it  is  not  necessary  that  the  contract  should  create  the  strict 
relation  of  employer  and  employed.  Therefore  a  contract  between 
A.  and  B.  that  A.  should  perform  in  a  ballet  under  the  direction  of  B. 
during  the  ooming  pantomime  season  at  the  Crystal  Palace  or  elsewhere 
in  London,  at  a  named  salary,  entitles  B.  to  maintain  an  action  against 
X.,  who  has  employed  A.  after  notice  of  the  contract. — De  Francesco  y. 
Bamum,  68  L.T.  614. 

(^*-)  C.  A. — Implied  Authority — False  Imprisonment, — The  defendant  was 
owner  of  a  public-house.  N.  was  his  servant,  and  acted  as  manager  of 
the  bar.  The  plaintifit,  a  customer,  tendered  a  foreign  coin  in  lieu  of  a 
half-sovereig^.  N.  gave  him  into  custody  for  attempting  to  pass  false 
coin.    There  was  no  proof  of  any  authority  in  N.  to  give  suspected 
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pencHiB  into  custody,  other  thmn  tbe  fact  that  he  was  the  manager  of 
the  bar.  Held^  that  there  was  no  OTidence  of  any  h'ability  in  the 
defendant  for  the  action  of  N. — Abrahams  y.  Pedb'n,  63  L.T.  690 ; 
89  W.B.  183. 

Metropolis  Management:— 

(i.)  C.  A.  &  Q.  B.  D. — Elected  Vestryman— Qualifieation — Cccupation — 
Quo  Wan-anto — Metropolis  Local  Management  Act,  1855,  s.  6.  — A  quo 
warranto  la  the  proper  proceeding  to  qaestion  the  election  of  a  VBstrj- 
man  in  a  metropoUtan  reatry.  The  qoalifioation  of  such  a  yestryman 
being  to  be  rated  or  assessed  as  the  oocapier  of  a  honse,  etc.,  upon  a 
rental  exceeding  £25  a  year,  heldf  that  S.,  who  was  rated  in  respect  of 
the  premises  of  a  clnb  of  which  he  was  secretary,  was  not  qoalified,  the 
occnpation  of  the  premises  as  secretary  being  in  the  natore  of  an 
occapation  by  a  serrant.  Hefdf  also,  that  his  occnpation  of  part  of  the 
premises  daring  the  day  as  a  private  office,  he  paying  a  rent  to  the  club 
for  the  same,  was  not  a  qnalification,  he  being  merely  the  licensee  of 
the  o\nh,— Reg.  v.  Soutter,  L.E.  ri891]  1  Q.B.  67;  63  L.T.  279;  89 
W.R.  8  A  65. 

(ii.)  C.  A. — Scavenging— Ashes — Trade  Refuse — Metropolis  MaruLgement 
Act,  1855,  ss.  125,  128.— Decision  of  Q.  B.  D.  {see  Vol.  16,  p.  14,  iv.) 
affirmed.— Se.  Martin's  Vestry  v.  Gordon,  L.E.,  1891, 1  Q.B.  61. 

Metropolitan  Building  Act :~ 

(iii.)  Ch,  J).— -''Adjoining  Owner**— Notice—lS  &  19  Vict,,  1855,  ss,  8,  82,  85, 
sub-s.  1. — A  tenant  in  possession  of  part  of  a  honse  under  an  agreement 
for  a  greater  interest  than  as  tenant  from  year  to  year  is  an  "  adjoining 
owner,"  and  entitled  to  be  served  with  three  months'  notice  before  any 
alterations  affecting  his  premises  can  be  commenced  by  the  "  building 
owner; "  and  service  of  the  notice  on  the  person  in  receipt  of  the  whole 
of  the  rents  of  the  tenement  is  not  snfficient. — FiUingham  v.  Wood, 
L.R.  [1891]  1  Ch.  61. 

Mines :— 

(iv.)  Q.  B.  D. — Working  Shaft — Quides-Signalling— Metalliferous  Mines 
Regulation  Act,  1872,  s,  23,  sub-s.  10. — A  completed  shaft  in  a  mine,  from 
which  a  level  or  tunnel  is  being  driven,  but  by  means  of  which  no  ore 
has  been  yet  raised,  is  a  **  working  shaft,"  and  must  be  provided  with 
guides  and  means  of  signalling. — Foster  v.  North  Hendre  Lead  Mining  Co.^ 
L.R.  [1891]  1  Q.B.  71 ;  60  L.J.  M.O.  6;  63  L.T.  458. 
See  Crown,  p.  44,  i. 

Mortgage  :— 

(v.)  P,  C, — Absolute  Conveyance — Evidence  to  Ewplain, — B.  had  deposited 
the  title  deeds  to  property  with  a  bank  to  secure  a  cash  credit.  He 
afterwards  executed  an  absolute  conveyance  of  the  property  to  the 
bank  in  pursuance  of  an  agreement  recited  therein  that  the  price  should 
be  paid  by  deducting  £400  from  the  amount  due.  Held,  that,  though 
evidence  was  admissible  to  shew  that,  notwithstanding  the  deed,  the 
relatiouship  of  mortgagor  aud  mortgagee  still  subsisted,  the  presump- 
tion was  that  the  deed  truly  set  forth  the  nature  of  the  contract,  and 
that  very  strong  evidence  was  required  to  rebut  that  presumption. 
— Bartcm  v.  Bank  of  New  South  Wales^  L.R.  15  App.  Cas.  879. 

(vi.)  O.  A. — Equitable  Mortgagees — Postponement  of  First — Negligence — Title 
Deeds— Legal  Estate, — Decision  of  Ch.  D.  (see  Vol.  15,  p.  125,  iv.) 
reversed.— Taylor  v.  Russell,  L.B.  [1891]  1  Ch.  8;  60  L.J.  Ch.  1 ;  63 
L.T.  598;  89W.fi.  81. 
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(».)  Ch.  D. — iJquitalle— Notice — rriorily, — R.,  a  solicitor,  rocoived  money 
in  1883  from  H.,  a  client,  to  invest,  and  represented  that  he  had  invested 
in  on  a  partioalar  mortgage.  The  mortgage  had  in  fact  been  previonsly 
taken  by  B.  in  his  own  name,  and  he  never  transferred  it  to  H.  He 
afterwards  deposited  the  title  deeds  of  the  mortgaged  property  with  his 
banker  to  secure  his  overdrawn  account,  and  paid  interest  to  H.  till  his 
death  in  1885,  and  afterwards  to  his  execntors.  R.  died  in  1888  indebted  to 
the  banker,  who  gave  notice  of  his  claim  to  the  mortgagor.  The  banker 
had  no  notice  of  H.^s  claim  at  the  time  of  the  deposit,  and  his.  notice 
was  prior  to  any  notice  by  H.*s  execntors.  Held,  that  R.  was  a  trustee 
of  the  mortgage  for  H.,  that  neither  H.  nor  his  executors  were  guilty  of 
negligence,  and  that  the  banker's  notice  did  not  give  him  priority. — 
Humher  v.  Richards,  L.B.  45  Ch.  D.  589 ;  59  L.J.  Oh.  728 ;  68  L.T.  451 ; 
39W.B.  186. 

(ii.)  Ch.  D. — Foreclosure — Order  AhsoliUe — Receiver — Rents  not  accounted 
for — Opening  Foreclosure.'^k  receiver  had  been  appointed  in  a  fore- 
closure suit.  The  receiver  had  been  discharged,  and  the  foreclosure 
made  absolute,  and  the  mortgagee  had  sold  part  of  the  property.  The 
mortgagor  afterwards  discovering  that  the  receiver  had  omitted  from 
his  accounts  certain  rents  which  he  had  received,  moved  that  the 
foreclosure  might  be  re-opened.  Held,  that  there  was  no  evidence  that 
the  mortgagee  had  ever  received  any  of  the  rents  not  accounted  for,  and 
that,  the  receiver  not  being  an  agent  of  the  mortgagee  for  all  purposes, 
but  an  officer  of  the  Court,  the  foreclosure  ought  not  to  be  re-opened 
because  he  had  made  a  mistake  which  the  mort^gor  had  not  discovered 
till  too  }a,te,— Ingham  v.  Sutherland,  63  L.T.  614. 

(iii.)  Ch.  D. — Sale — Reservation  of  Minerals — Petition — Service— 25  ^  26 
Vict,,  c.  108,  s.  2. — A  petition  by  a  mortgagee  for  the  sanction  of  the 
Court  to  his  selling  the  surface  of  the  mortgaged  land  with  a  reservation 
of  the  mines  and  minerals,  must  be  served  on  the  mortgagor. — In  re 
Hirsts  Mortgage,  L.R.  45  Ch.  D.  268 ;  60  L.J.  Ch.  48 ;  68  L.T.  444. 

Negligence  :— 

(iv.)  Q.  B,D. — Dockyard — Unsafe  Berth — Damage — Respondeat  Superior, — 
Action  against  the  Port  Admiral  and  other  officials  of  Chatham  dockyard 
for  damage  to  a  barge,  caused  in  consequence  of  its  having  been  moored 
in  an  unsafe  berth,  which  was  pointed  out  by  the  foreman  of  the 
dockyard.  Held,  that  the  doctrine  of  respondeat  superior  did  not  apply, 
that  the  defendants  had  not  invited  the  plaintiff  to  place  his  barge  in  the 
unsafe  place,  and  that  they  were  not  liable. — Wright  v.  LethhridgSt 
63  L.T.  572. 

(v.)  Q.  B.  D. — lUegal  Act — Injury— Liability, — A.  illegally  obstructed  the 
pavement  by  placing  across  it  a  slide  for  lowering  goods  into  a  cellar* 
B.  finding  the  pavement  obstructed  stepped  on  the  slide  to  pass  over  it. 
The  slide  was  slippery,  though  not  obviously  so,  and  B.  fell  and  was 
injured.    Held,  that  A.  was  liable.— Le«  v.  Nia^,  68  L.T.  285. 

Nuisance:— 

(ti.)  Ch,  D. — Club—Crowds — Cab«.— Where  pugilistic  entertainments  at 
late  hours  were  given  at  a  proprietory  club,  held,  that  a  nuisance  caused 
to  the  neighbours  by  the  collection  of  crowds  outside  the  club,  and  the 
arrival  and  departure  of  cabs,  was  a  reasonable  and  probable  consequence 
of  the  acts  of  the  proprietors,  and  ought,  together  with  the  whistling 
for  cabs  during  certain  hours,  to  be  restrained  by  injunction. — Bellamy 
V.  Wells,  68  L  T.  635;  39  W.R.  158. 
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(i.)  Ch.  D. — Pollution  of  Stream — Local  Board — Mandamus  or  Injunction, — 
A  bill  was  filed  to  1868  for  an  in j  auction  to  restrain  a  local  board  from 
allowing  sewage  to  flow  into  a  brook,  so  as  to  oanse  a  nuisance.  The 
answer  raised  no  objection  to  the  jarisdiction,  and  an  interlocatory 
injanoMon  was  g^nted.  A  supplemental  writ  was  issued,  and  an 
injunction  and  damages  were  asked  for,  including  damages  occasioned 
by  the  failure  of  the  local  board  to  comply  with  the  interlocutory 
injunction.  The  judge  held  that  the  nuisance  bad  been  so  far  abated 
that  the  injunction  need  not  be  continued,  but  that  certain  moneys 
ought  to  be  paid  by  the  defendants  to  the  plaintiffs.  The  defendants 
contended  that  the  proper  remedy  was  mandamus  and  not  injunction. 
Held,  that  it  was  too  late  to  take  the  objection,  and  that  the  case  must 
be  dealt  with  as  if  it  had  been  waiTed ;  and  that  as  damages  could  be 
given  in  lieu  of  an  injunction  when  there  is  jurisdiction  to  graot  an 
injunction,  there  must  be  judgment  againdt  the  defendants  for  the 
moneys  so  found  due  from  them. — Warwick  ^  Birminghcum  Canal  Navi- 
gation Co.  7.  Burman^  63  L.T.  670. 

Poor  Law:— 

(ii.)  Q.  B.  D. — Rating — Exemption  of  Crown — Building  used  for  Public 
Purposes — Police  Quarters. — A  building  wherein  police  officers  are 
required  to  reside,  paying  rent  for  such  occupation,  being  entirely  used 
for  the  purposes  of  snch  residence,  and  containing  no  cells  for  prisoners, 
is  not  entitled  to  exemption  from  rating  as  crown  property,  and  the 
police  officers  are  rateable  in  respect  of  their  occupation,  snch  occupation 
being  a  beneficial  one. — Showers  v.  Assessment  Committee  of  Chelmsford 
Union,  60  L.J.  M.O.  1 ;  63  L.T.  529 ;  39  W.R.  174. 

Partition  :— 

(iii.)  Ch.  D. — Costs — Incumbered  Shares — Discretion  of  Court — Partition  Act, 
1868,  8. 10. — The  Oourt  has  an  absolute  discretion  as  to  the  costs  of  a 
partition  action  up  to  trial ;  but  as  a  general  rule  will  order  those  costs 
to  be  borne  by  the  whole  estate,  that  is  by  each  share  in  proportion  to 
its  value,  the  shares  for  this  purpose  being  ascertained  at  the  date 
of  the  chief  clerk's  certificate.  There  is  no  fixed  rule  that  only  one  set 
of  costs  will  be  allowed  in  respect  of  each  share.  Where  the  plaintiff 
and  the  defendant  were  each  entitled  to  a  moiety  of  the  property,  the 
plaintiff's  moiety  being  incumbered,  held,  that  the  costs  of  all  parties, 
including  those  of  the  mortgagees,  must  be'  paid  first  out  of  the  proceeds 
of  Bale.— Belcher  v.  Williams,  L.R.  45  Oh.  D.  610 ;  63  L.T.  673. 

Partnership  :— 

(i7.)  Ch.  D,— 'Loans  hy  Partners — Action  for  Dissolution — Costs. — Two 
partners  had,  Toluntarily  brought  money  into  the  partnership,  there 
being  no  stipulation  in  the  articles  requiring  them  to  do  so,  and  at  the  date 
of  the  dissolution  of  the  partnership  by  an  order  in  an  action  for  such 
dissolution,  moneys  were  found  to  be  due  to  the  plaintiff  and  defendant 
rospeotiyely,  in  respect  of  the  sums  so  brought  in.  Held,  that  the  sums 
were  loans  by  the  individual  partners,  and  must  be  repaid  out  of  the 
assets  in  priority  to  the  costs  of  the  action. — Rosher  y.  Crannis, 
63  L.T.  272. 

See  Solicitor,  p.  63,  iii. 

Patent:  — 

(v.)  H.  Ii. — Provisional  and  Complete  Specifications — "  Distinct  Statement  cf 
the  Invention^* — Patents^  8fc.^  Act,  1883,  s.  6,suh.88.  3,  4,  5. — Decision 
of  0.  A.  {see  Vol.  14,  p.  44,  iii.)  affirmed.— Ftcfcers  ^  Sons  v.  Siddsll, 
L.R.  15  A  pp.  Cas.  496;  63  L.T.  590. 
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(i.)  Cll.  D. — Validity — Amendment  of  Specification — Patentst  ^c.,  Acty 
1883,  8,  18. — A  patent  was  gpranted  for  a  teleficope  ladder,  consisting  of 
two  distinct  ladders,  one  to  be  drawn  np  oat  of  the  other  by  a  cord,  and 
a  lever  bracket  to  fix  the  sliding  ladder  at  any  height.  The  specifloation 
claimed :  "  (1)  The  two  ladders  occupying  the  space  of  one  only ; 
(2)  the  ready  means  of  working  by  the  cord;  (3)  the  simple 
bracket  leyer.*'  The  patentee  obtained  leave  to  amend  his  specifi- 
cation, and  he  stmck  out  the  claims  (1),  (2),  (3),  and  substituted: 
*'  The  combination  in  a  telescope  ladder,  as  herein  described,  of  means 
for  raising,  lowering,  and  stopping,  all  as  herein  described.'*  Heldf  that 
the  claim  before  amendment  was  really  for  a  combination,  and  that  the 
amendment  was  only  a  "  correction  or  explanation,"  and  did  not  make 
the  specification,  as  amended,  claim  an  invention  larger  than  or  sub- 
stantially  difiterent  from  that  claimed  by  the  original  specification,  and 
did  not,  therefore,  make  the  patent  invalid. — Kelly  v.  Heathman, 
L.B.  46  Oh.  D.  266 ;  60  L.J.  Ch.  22  $  68  L.T.  617;  89  W.B.  91. 

Poor  Law  :— 

(ii.)  Q.  B.  D. — Rating — Industrial  School. — An  indnstrial  school,  certified 
under  the  Industrial  Schools  Act,  1866,  is  rateable  to  the  poor  rate. — 
County  Council  of  Durham  v.  Assessment  Committee  of  the  Chester-le* 
Street  Union,  63  L.T.  461 ;  89  W.R.  188. 

(iii.)  Q.  B.  D. — Rating — Railway — Lands  Occupied  hut  not  tJsed — Lands 
Clauses  Consolidation  Act,  1846,  s.  133. — A  railway  company  in  the 
course  of  completing  their  line  took  land  for  the  purpose  of  buying 
off  opposition,  and  not  for  actual  use  in  the  undertaking.  A  deficiency 
was  thereby  created  in  the  poor  rate.  Held,  that  the  company  must 
make  good  the  deficiency. — Overseers  of  Putney  v.  L.  Sf  8.W.R., 
60  L.J.  Q.B.  18 ;  39  W.B.  144. 

(iv.)  Q.  B.  D. — Rating — Local  Board — Waterworks — Deficiency  of  Water 
Receipts. — The  appellants,  an  urban  sanitary  aathority,  under  statutory 
powers  erected  waterworks.  Their  receipts  for  the  supply  of  water  in 
a  given  year  were  £6,700,  but  their  expenditure  was  greater  than  their 
receipts,  and  the  deficiency  was  made  up  by  a  transfer  from  the  general 
district  rate ;  no  part  of  the  sum  transferred  was  received  in  respect  of 
water  charges,  or  of  a  rate  in  aid,  and  none  of  it  was  applied  towards  the 
working  expenses,  but  part  was  applied  in  repaying  instalments  of  loan, 
and  part  in  paying  interest  on  loans.  The  waterworks  account  was 
bound  to  repay  the  amount  so  transferred  to  it  in  case  the  receipts  for 
water  supply  should  ever  exceed  the  working  expenses  of  the  water- 
works. Held,  that  no  part  of  the  sum  so  transferred  was  money 
potentially  available  to  a  hypothetical  tenant  as  an  item  of  g^rosa 
profits,  and  that  no  part  of  it  should  be  included  in  the  receipts  of  the 
appellants  for  the  purpose  of  calculating  the  rateable  value. — Merthyr 
Tydfil  Local  Board  v.  Merthyr  Tydfil  Assessment  Committee,  68  L.T.  648. 

(v.)  Q.  B.  D. — Lunatic — Becomes  Pauper — Liahility — Lunatic  Asylums  Act» 
1863. — ^A  private  patient  in  a  county  lunatic  asylum,  who  became  a 
pauper,  was  placed  on  the  list  of  patients  chargeable  to  the  M.  Union, 
within  which  the  asylum  was  situated.  No  justice's  order  was  made 
requiring  her  to  be  maintained  as  a  pauper  in  that  asylum.  The  M. 
guardians  paid  for  her  maintenance  as  a  pauper  primarily  chargeable  to 
their  union,  and  sought  to  recover  the  amount  paid  from  the  guardians 
of  the  I.  Union,  within  which  was  a  parish  from  which  the  pauper  was 
irremovable.  Held,  that  the  pauper  was  not  legally  chargeable  to  the 
M.  Union,  and  that  the  amount  could  not  therefore  be  recovered.  — 
Tpstaich  Quardians  v.  Macclesfield  Guardians,  63  L.T.  626;  89  W.R.  221. 
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Fraotioe  :— 

(i.)  H.  L. — Appeal — Fartnd  Pav^eris, — Their  lordships  expressed  an 
opinioD  that  some  means  onght  to  be  devised  to  pat  a  stop  to  appeals  in 
forniA  pauperis  for  which  there  was  not  a  shadow  of  fonndation. — Blair 
V.  North  British  8f  Mercantile  Insurance  Co,,  L.E.  16  App.  Cas.  495. 

(ii.)  C.  A,^Appeal— Habeas  Corpus. — An  appeal  lies  to  the  Court  of  Appeal 
from  an  order  directing  a  writ  of  habeas  corpus  to  issue  where  the 
liberty  of  the  subject  is  not  involyed,  and  where  the  Ck)art  of  Appeal 
has  power  to  enforce  its  decision. — Reg.  ▼.  Bomodo;  Jones's  Case, 
89  W.R.  196. 

(iii.)  C.  A. — Appeal — Security  for  Costs — Foreign  Company.— On  an  appli- 
cation  that  a  foreign  company  domiciled  abroad  should  be  ordered  to 
give  security  for  the  costs  of  an  appeal,  it  appeared  that  the  company 
had  a  branch  business  in  London,  and  had  assets  in  this  country  of  the 
yalue  of  upwards  of  £20,000.  Heldt  that  there  was  no  case  for  ordering 
security  to  be  given. — In  re  Apollinaris  Company^s  Trade  Mark, 
L.B.  [1891]  1  Ch.  1;  63  L.T.  502. 

(iv.)  C.  A,— Security  for  Costs — Motion  for  New  Trial. — As  a  general  mle 
the  Court  of  Appeal  will  not  order  a  party  moving  for  a  new  trial 
under  the  Judicature  Act,  1890,  of  an  action  tried  with  a  jury  to  give 
security  for  the  costs  of  the  motion.  —  Heckscher  v.  Crossley, 
89  W.R.  211. 

(v.)  Ch.  D. — Chambers — Adjournment  to  Judge — Order  for  Delivery  of 
Securities, — It  is  an  absolute  unqualified  right  of  a  suitor  to  have  a 
summons  adjourned  from  the  chief  clerk  to  the  judge,  at  any  time  before 
the  order  made  on  it  is  drawn  up  and  passed,  or  before  anything  has 
been  done  under  it.  When  an  order  has  been  made  on  a  party  to 
deliver  up  securities,  and  some  of  the  securities  have  been  actually 
delivered  up,  a  four  .day  order  to  deliver  up  securities  in  the  terms  of 
the  former  order  ought  not  to  be  made,  but  such  order  should  specify 
the  securities  which  still  remained  to  be  delivered  up. — Seott  v.  Homer, 
63  L.T.  618. 

(vi.)  Ch.  D. — Company — Settling  List  of  Contributories^Time  for  Appeal'^ 
R,S.C.,  1883,  0.  Iv.,  r.  70.~An  appeal  from  a  certificate  settling  the 
list  of  contributories  in  the  winding-up  of  a  company  need  not»  unless 
injury  has  been  caused  by  the  delay,  be  brought  within  twenty-one 
days. — In  re  Liverpool  Household  Stores  Association  ;  e.p.  Weld-BlundeU, 
63  L.T.  888. 

(vii.)  Ch.  D. —  Company  —  Winding-up  —  Unregistered  Company  —  Vesting 
Order — General  Powers — Companies  Act,  1862,  ss.  96,  208. — It  is  proper 
to  make  an  order  vesting  in  the  official  liquidator  of  an  *'  unregistered 
company  '*  the  property  which  is  vested  in  the  trustees  of  the  company, 
the  motion  for  such  order  being  made  in  the  name  of  the  company ;  but  it 
is  not  proper  to  order  that  the  liquidator  should  be  at  liberty,  wiUiout  the 
sanction  or  intervention  of  the  Court,  to  exercise  all  or  any  of  the 
powers  conferred  on  him  by  sect.  96  of  the  Companies  Act,  1862. — In 
re  Britamnia  Permanent  Benefit  Building  Society,  63  L.T.  804. 

(viii.)  O.  A.—CosU^Set-off—R.S.C,  1883,  0.  Ixv.,  r.  27,  sub-r.  21.— A  party 
who  was  entitled  to  certain  costs,  to  be  paid  out  of  the  estate,  appealed 
against  an  interlocutory  order,  and  his  appeal  was  dismissed  with  costs. 
Held,  that  the  costs  to  be  paid  by  him  could  not  be  set-off  by  order  of 
the  Court  against  those  which  he  was  entitled  to  receive,  but  ordered 
that  no  costs  should  be  paid  out   to  h|m  for  a  fortnight,  that  tbo 
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respondent  might  carry  in  in  his  bill  of  ooBts  of  the  appeal,  and  that 
the  set-off  might  be  considered  by  the  taxing  master. — Dennis  ▼. 
Crawshay,  L.B.  46  Oh.  D.  818 ;  68  L.T.  597. 

(i.)  O.  A.  &  Oh.  D. — Coits — Taxation — Apportionment — Practice  of 
Chancery  Division. — The  plaintiff  claimed  an  injunction  and  damages  in 
respect  of  nuisance  caused  by  dancing  entertainments  carried  on  in  a 
room  over  his  office,  and  also  in  respect  of  alleged  disorderly  conduct  of 
▼isitors  on  the  staircase.  Judgment  for  £20  damages  was  given  in  respect 
of  the  first  issue,  and  for  the  defendant  in  respect  of  the  second  issue. 
The  taxing  master  was  directed  to  tax  the  defendant's  costs  of  so  much  of 
the  action  as  related  to  the  disorderly  conduct,  and  to  tax  **the  plaintiff's 
costs  of  the  rest  of  the  action."  The  taxing  master  awarded  to  each 
party  a  moiety  of  the  general  costs,  and  where  the  items  related  solely 
to  one  issue,  awarded  them  to  the  successful  party.  Held,  that  the 
Court  would  not  interfere  with  the  taxation,  as  it  had  been  made  in 
accordance  with  the  practice  of  the  Chancery  DiylBion,^  Jenkins  ▼. 
Jackson,  60  L.J.  Ch.  45 ;  63  L.T.  487  ft  688. 

(ii.)  Q.  B.  D.— County  Court  Appeal.—Service  of  Notice^R.8,C.,  1883, 
0.  lix.,  r.  12. — SemhlCt  that  in  the  case  of  an  appeal  from  a  county  court, 
where  the  solicitor  to  the  respondent  carries  on  business  in  the  country, 
service  of  the  notice  of  motion  on  his  London  agent  is  not  sufficient 
service.— Pou;eZZ  v.  Thomas,  L.B.  [1891]  1  Q.B.  97;  89  W.R.  224. 

(iii.)  C.  A.  -  Counter 'claim^ Default  of  Defence — Judgment — jB.S.C.,  1888, 
0.  xxiii.,  r.  4 ;  0,  xxvii.,  rr.  2,  11. — Where  a  plaintiff  makes  default  in 
delivering  a  defence  to  a  counter-claim,  the  defendant  cannot  sign 
judgment  upon  default,  but  must  move  for  judgment. — Jones  v. 
Macautay,  89  W.R.  211. 

(iv.)  Ch.  D.  —  Discovery  —  Leave  to  Interrogate  Several  Defendants  — 
8ecwrity—R.8.C.,  1883,  0.  xxxi.,  r.  26.— Where  the  plaintiff  applies  for 
leave  to  serve  interrogatories  upon  and  for  an  order  for  discovery  of 
documents  against  several  defendants  who  appear  separately,  separate 
deposits  must  be  made,  both  in  respect  of  the  interrogatories,  and  of 
the  order  for  discovery  for  each  defendant. — Liverpool  and  Manchester 
Aerated  Bread  and  Cafi  Co.  v.  Frith,  63  L.T.  677. 

(v.)  C.  A.  —  Divorce  —  Discovery  —  Criminating  Documents  —  Infant 
^Evidence  Further  Amendment  Act,  1869,  s.  3— A  person  cannot 
be  compelled  to  discover  that  which,  if  discovered,  may  tend  to  prove 
him  c^ty  of  adultery.  Although,  as  a  general  rule,  the  objection  that 
discovery  would  tend  to  criminate  the  party  against  whom  it  is  sought, 
ought  not  to  be  taken  on  the  summons  for  discovery,  but  in  the  affidavit 
mwie  in  answer  thereto,  and  ought  to  be  taken  with  respect  to  the 
particular  interrogatories,  or  documents,  as  to  which  the  objection 
applies,  yet,  if  it  is  evident  that  the  discovery  or  an  affidavit  of 
documents  is  wanted  solely  for  the  purpose  of  proving  adultery  against 
the  party  against  whom  it  is  sought,  the  order  ought  not  to  be  made. 
SemhU,  that  in  divorce  suits  discovery  may  be  granted  against  an 
infant— fied/em  v.  Redfem,  89  W.R.  212. 

(▼i.)  C.  A. — Ejeclment^Judgment  in  Default. — Person  not  Defendant — 
R.8.C.,  1883,  0.  xii.,  r.  26. — The  plaintiff  issued  a  writ  against  J.  to 
recover  possession  of  a  house,  and  signed  judgment  in  default  of 
appearance.  The  sheriff  ejected  H.,  who  was  found  in  possession,  and 
put  in  the  plaintiff.  H.  had  no  knowledge  of  the  action,  and  did  not  claim 
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through  J.  He  applied  that  the  writ  and  proceediDga  shoold  be  aet 
aaide  for  irregalarity,  and  that  poesessioii  should  be  restored  to  him. 
Ordered^  that  the  jadf^ent  and  subsequent  proceedings  be  set  aside, 
and  the  plaintiff  go  out  of  any  possession  obtained  under  the  judgment ; 
the  order  to  take  effect  only  if  H.  should  elect  within  twelve  days 
to  be  added  as  a  defendant;  H.  to  be  at  liberty  to  appear  on  filing 
an  affidavit  that  he  was  in  possession  by  himself  or  his  tenant  at  the 
time  of  issuing  the  writ ;  the  order  to  be  without  prejudice  to  any  right 
the  plaintiff  might  thereafter  have  to  sign  judgment  against  J.  on  fih'ng 
a  proper  affidavit. — Minet  v.  Johnson,  63  L.T.  607. 

(i.)  Q.  B.  J),— Justices — Appeal^ Statement  of  Case^NoticeSwnmary 
Jurisdiction  Act,  1857,  «.  2. — Where  an  appellant  entered  a  special  case 
stated  by  justices  for  the  opinion  of  the  Superior  Court,  and  after 
having  entered  it  sent  a  copy  of  the  case  and  notice  of  appeal  to  the 
respondent,  lield,  that  the  Act  had  not  been  complied  with,  and  that  the 
case  must  be  struck  out. — Edwards  v.  Roberts,  60  L.J.  M.G.  6. 

(ii.)  O.  A. — Motion  for  New  Trial — Action  Tried  before  Official  Referee, — 
Where  an  action  has  been  tried  before  an  official  referee,  a  motion  for  a 
new  trial  must  be  made  before  the  Queen's  Bench  Division,  and  not 
before  the  Court  of  Appeal.— Gotrer  v.  ToMtt,  39  W.R.  193. 

(iii.)  C.  A. — Motion  for  Judgment  on  Verdict — Judicature  Act,  1890,  s.  2.^ 
Motions  for  judgment  upon  the  verdict  of  a  jury  must  be  made  before 
the  judge  who  tried  the  case,  and  will  not  in  future  be  heard  by  the 
Court  of  Appeal,  even  by  the  consent  of  parties. — Stevens  v.  Martton, 
89  W.B.  129. 

(iv.)  Ch.  D. — Official  Referee — Order  to  Suspend  Proceedings, — When  an 
action  goes  to  an  official  referee  for  trial  he  is  to  be  deemed  an  officer 
of  the  Court,  and  the  Court  may  order  him  to  suspend  proceedings, 
notwithstanding  the  Arbitration  Act,  1889. — Palmer  ▼.  Hardwiek, 
63  L.T.  802. 

(v.)  Ch.  D. — Parties— Trustee — Beneficiaries. — Where  a  claimant  agiunst 
the  estate  of  a  deceased  person  seeks  to  follow  the  assets  into  the 
hands  of  a  trustee,  it  is  not  necessary  to  make  the  beneficiaries 
parties.— iltulr^  v.  Cooper,  L.B.  45  Ch.  D.  444 ;  59  L.J.  Ch.  815. 

(vi.)  Ch.  D. — Partition — Costs — Adverse  Claims, — The  certificate  in  a 
partition  action  found  that  the  plaintiff  and  defendant  were  each 
entitled  to  one-third,  and  that  A.,  'B.,  or  C,  persons  claiming  under 
different  wills  made  by  X.,  a  former  owner  of  the  remaining  third, 
was  entitled  to  such  third.  Before  further  consideration,  prolMite  was 
granted  of  the  will  under  which  C.  claimed,  and  C.  applied  to  hare  the 
certificate  amended  by  finding  her  entitled  to  the  share  of  X.  The 
amendment  was  made,  and  C.  was  ordered  to  pay  to  A.  and  B.  their 
costs  of  the  application.  Held,  on  further  consideration,  that  C.  ought 
to  have  her  oosts  of  the  partition  action,  including  the  costs  of  the 
application  to  amend  the  certificate,  but  not  the  costs  which  she  had 
paid  to  A.  and  B.—Hawkes  v.  Hawkes,  63  L.T.  488. 

(vii.)  Ch.  D. — Payment  into  Court— Affidavit —Notice — Chancery  Fwnd* 
Consolidated  Rules,  1874,  r,  34 — Cha/ncery  Funds  Amended  Orders^ 
1874,  0.  5— Supreme  Court  Funds  Rules,  1884,  rr,  2,  41 ;  1886,  rr,  2, 
41. — A  trustee  paying  money  into  Court  under  the  Trustee  Belief 
Act,  1847,  need  not  now  serve  notice  of  such  payment  on  the  persona 
interested  in  the  money. — In  re  Graham's  Trusts,  63  L.T.  664; 
ay  W.B.  157. 
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(i.)  Ch.  "D,— Pleading — Amendment — Statute  of  Frauds — A.  asked  B.  to 
bid  for  him  at  a  sale  by  anction  of  a  honse.  B.  did  so,  the  house  was 
knocked  down  to  him,  and  he  took  the  conveyance.  A.  sned  B.  to 
have  it  declared  that  be  was  his  agent  and  trustee.  B.  denied  the 
agency,  and  pleaded  the  4th  section  of  the  Statute  of  Frauds.  B.'s 
counsel,  after  A.'s  counsel  had  replied,  asked  leave  to  amend  by 
pleading  the  7th  section.  Held,  that  althoagh  under  the  4th  section  an 
agency  might  be  established  by  parol,  the  7th  section  applied,  by 
which  all  declarations  of  trusts  of  lands  must  be  proved  by  writing. 
But  heldf  that  as  the  7th  section  had  not  been  pleaded,  and  could  not 
be  added  by  amendment  at  so  late  a  stage,  it  was  not  available  as  a 
defence.— Jamw  v.  Smith,  63  L.T.  524. 

(ii.)  C.  A. — Service — Defendant  Out  of  Jurisdiction— R,S,0.,  1888,  0.  ix., 
r.  2. — The  plaintiff,  being  unable  to  discover  the  defendant's  addressi 
obtained  an  order  for  substituted  service.  It  then  appeared  that  the 
defendant  had  gone  abroad  before  the  issue  of  the  writ  without  any 
intention  of  evading  service,  and  had  remained  abroad  ever  since. 
Heldf  that  the  writ  being  a  writ  for  service  within  the  jurisdiction,  the 
order  for  substituted  service  could  not  be  maintained. —  Wilding  ▼• 
Bean,  L.E.  [1891]  1  Q.B.  100;  60  L.J.  Q^.  10;  89  W.R.  40. 

(iii.)  Q.  B.  D, — Service — Manager  of  Firm — Alleged  Partner — Judgment — 
R.S.C,,  1883,  0.  ix.,  6;  0.  xii.,r.  16j  0.  xlii.,  r.  10.— Where  a  writ  is 
served  on  the  manager  of  a  firm,  and  is  subsequently  served  on  a  person 
who  is  alleged  to  be  a  partner,  judgment  ought  not  be  signed  until  the 
expiration  of  eight  days  after  the  last  service,  and,  if  so  signed,  will  be 
set  aside  on  the  application  of  the  alleged  partner,  inasmuch  as  it  might 
affect  him  personally  by  execution  being  issued  against  his  goods. — 
Alden.  v.  Beckley  ^  Co.,  L.R.  25  Q.B.D.  543;  68  L.T.  282 ;  39  W.E.  8. 

(iv.)  P.  D,^Ship — Collision— Two  Defendants — Form  of  Decree.— In  an 
action  for  collision  against  two  vessels  and  their  owners,'  where  both  the 
defendant  vessels  are  found  to  blame,  and  neither  is  exonerated  on  the 
ground  of  compulsory  pilotage  or  other  like  defence,  the  Court  should 
condemn  the  owners  of  each  vessel  and  their  bail  in  the  amount  of 
damages  and  costs,  and  the  plaintiffs  are  entitled  to  recover  the  whole 
amount  from  the  owners  of  either  vessel  and  their  bail,  without  regard 
to  any  question  of  contribution. — The  Avon  and  The  Thomas  Joliffe, 
L.E.  [1891]  P.  1  ;  63  L.T.  712 ;  39  W.E.  176. 

(v.)  Ch.  D. — Special  Case — Answer — Further  proceedings— B.S.C.1  1888, 
0.  xxxiv. — Where  an  answer  to  a  special  case  disposes  of  the  action  in 
which  the  case  is  stated,  a  declaration  in  the  terms  of  the  answer  ought 
to  be  taken,  and  further  proceedings  stayed,  and  the  action  need  not  be 
set  doim  for  trial  on  motion  for  judgment. — Buff  v.  Sivers,  60  L.J. 
Ch.  36. 

(vi.)  C.  A. — Writ — Renewal — Limitations. — The  rule  of  practice  is  not  to 
extend  the  time  for  renewing  a  writ  of  summons,  after  the  expiration  of 
twelve  months  from  the  date  of  the  writ,  where  the  plaintiffs  claim 
would,  in  the  absence  of  renewal,  be  barred  by  the  Statute  of 
Limitations.  iS^mbZe,  that  there  would,  in  exceptional  circumstances,  be 
a  discretion  to  extend  the  time.— Hewett  v.  Barr,  L.E.  [1891]  1  Q.B.  98. 

(vii.)  C.  A. — Writ — Service  out  of  Jurisdiction — Contract — Pktce  of  Payment 
— R.S.C.,  1883,  0.  xi.,  r.  1  (e). — A  contract  which  may  be  performed 
either  within  or  without  the  jurisdiction,  is  not  a  contract  '*  which, 
according  to  the  terms  thereof,  ought  to  be  performed  within  the 
jurisdiction,"  so  as  to  empower  the  Court  to  allow  service  out  of  t|)9 
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jarisdiotion  of  notice  of  the  writ  in  an  action  for  breach  of  the 
contract.— BeZl  Sf  Oo,  ▼.  Antwerp,  London  and  BrasU  Line,  L.B.  [1891] 
1  Q.B.  108 ;  89  W.R.  84. 

See  Oonnty  Court,  p.  48,  iv. 
Principal  and  Agent:— 

(i.)  P.  C. — Authority  io  Borrow — Authority  exceeded — Liability » — Where  an 
agent  has,  under  his  power  of  attorney,  authority  to  raise  money  by 
loan  for  the  pnrpoeea  of  the  basinesa  entrusted  to  him,  which  aathority 
must  under  circumstances  of  emcrj^ncy  be  deemed  to  include  power  to 
borrow  on  exceptional  terms  outside  the  ordinary  course  of  business,  a 
lender  is  not  bound  to  enquire  whether  in  the  particular  caae  the 
emergency  has  or  has  not  arisen ;  and  snch  lender  is  entitled  to  reoorer 
from  the  principal  if  he  lends  to  the  agent  bond  fide  and  without  notice 
that  the  agent  is  exceeding  his  mandate. — Montaignac  ▼.  Shitta,  L.B.  16 
App.  Cas.  857. 

(ii.)  O.  A. — Bribery  of  Agent — Remedies  of  Principal — Decision  of  Q.  B.  D. 
(see  Vol.  16,  p.  21,  vi.)  a£Srmed. — Mayor,  J'c,  of  Salford  ▼.  Lever, 
68L.T.  659;  89  W.B.  85. 

See  Ship,  p.  68,  ii. 

Purchaser  for  Value  :— 

(iii.)  Ch.  D. — Fraudulent  Pcfld— 18  Eliu.,  c.  5.— A  pnrohaser  for  yalne 
of  any  interest  under  a  fraudulent  deed,  whether  the  interest  is 
legal  or  equitable,  having  no  notice  of  the  fraud,  can  set  up  the  deed, 
which  is  not  fraudulent  as  against  him. — Halifax  Joint  Stock  Banking 
Co,  Y.  Oledhill,  L.B.  [1891]  1  Ch.81 ;  68  L.T.  628;  89  W.B.  104. 

BaHway:— 

(iv.)  C.  A.,— Debentures — Oross  Receipts — Working  Expenses — Eire  of  Rolling 
Stock— Railway  Companies  Act,  1867,  s.  4i, — Decision  of  Ch.  D.  {see 
Vol.  16,  p.  22,  i.)  affirmed.— In  re  Eastern  ^  Midlands  Railway, 
L.R.  45  Ch.  D.  867;  68  L.T.  604. 

(v.)  Bailway  Commission  Court.— Undwe  Preference^Trade  Assoda. 
tion— Public  Interests— Railway  and  Canal  Traffic  Act,  1888,  ss.  7,  27. — 
The  applicants  complained  of  undue  preference,  in  that  the  rates  for 
carriage  of  grain  and  flour  from  C.  to  B.  were  less  than  those  for  carriage 
of  the  same  goods  from  L.  to  B.,  though  the  distance  from  C.  to  B.  was 
greater  than  that  from  L.  to  B.  The  respondents  proved  that  owing  to 
competition  the  traffic  from  C.  to  B.  would  be  lost  if  the  rates  were 
raised.  Held,  that  the  interests  of  the  public  did  not  require  that  the 
traffic  from  C.  to  B.  should  be  secured,  and  that  there  was  an  undue 
preference. — Liverpool  Com  Trade  Association  ▼.  L.  ^N,W.R,,  L.B.[1891] 
IQ.B.  120;63L.T.  664. 

Registration  :— 

(vi.)  Q.  B.  D,— County  Vote — Ownership^Description  of  QudlificaHon — 
Power  to  Amend. — The  nature  of  a  voter's  qnalification  was  described  in 
the  list  of  ownership  electors  as  '*  freehold  house."  It  was  proved  that  the 
house  was  leasehold,  and  that  the  voter *s  interest  was  sufficient  to 
qualify  him.  Held,  that  the  revising  barrister  had  no  power  to  amend 
the  list  by  altering  the  word  "  freehold  '*  to  "  leasehold  "  in  the  absence 
of  a  declaration  under  sect.  24  of  the  Parliamentary  and  Municipal 
Begistration  Act,  1878.— PZanf  v.  Potts,  68  L.T.  585, 
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(i.)  Q.  B.  D.—DisquoUification — Alms — Reform  Act,  1832,  n,  36. — A  person 
bad,  daring  the  qualifying  period,  been  an  alms-person  of  a  certain 
hospital,  and  had  as  snoh  received  a  weekly  allowance,  and  occnpied  a 
plot  of  ground  assigned  to  him  by  the  charity;  the  alms-persons  of  the 
charity  being  elected  by  the  trustees  from  amoDg  poor  persons  of  good 
character,  and  being  forbidden  to  be  absent  from  the  hospital  without 
leave,  and  being  liable  to  dismissal  at  the  discretion  of  the  trustees  for 
certain  causes.  Held,  that  he  was  disqualified  by  the  receipt  of  alms. 
-Di»  V.  Kent,  63  L.T.  641 ;  39  W.R.  173. 

(ii.)  Q.  B.  D. — Objection — Notice  of^Place  of  Signature — Registration  Act, 
1889,  8,  18. — A  notice  of  objection  given  to  the  overseers,  and  applying 
to  several  registered  electors,  had  the  names  of  the  persons  objected  to 
placed  in  a  schedule  following  the  signature  of  the  objector.  Held, 
that  the  notice  was  good. — Sutton  v.  Wade ;  Oale  v.  Overend  ;  Moore  v. 
Atkinson,  60  L.J.  Q.B.  28;  63  L.T.  588;  39  W.B.  223. 

(iii.)  Q.  B.  D. — Occwpation  Franchise — Bankruptcy.— A  person  whose  name 
was  on  the  occupation  list  had  been  adjudicated  bankrupt  during  the 
qualifying  period.  The  trustee  in  bankruptcy  had  not  interfered  with 
his  occupation,  and  the  bankrupt  had  remained  in  occupation,  and  the 
landlord  had  accepted  rent  from  him,  after  the  adjudication.  Held, 
that  he  was  properly  placed  on  the  list. — Mackay  v.  McQuire, 
60  L.J.  Q.B.  24 ;  39  W.B.  109. 

Bestraint  of  Trade.— iS<?e  Contract,  p.  43,  i. 
Bevenue  :— 

(iv.)  H.  Ii. — Probate  Duty — Business  in  India. — The  deceased  was  one  of 
sixteen  partners  in  the  working  of  a  silk  and  indigo  bosiness  in  India. 
The  business  was  entirely  carried  on  in  India  by  managing  agents,  who 
were  alone  empowered  to  use  the  name  of  the  firm,  and  had  power  to 
determine  (subject  to  the  opinion  of  a  committee  of  partners)  what 
branches  of  business  were  to  be  undertaken.  There  was  a  committee 
of  partners  in  England  to  advise  with  the  agents.  The  firm  had  agents 
in  London  to  whom  produce  was  consigned.  It  was  provided  that  on 
the  death  of  a  partner  his  representatives  should  not  become  partners 
in  respect  of  his  share,  but  should  be  entitled  to  sell  the  share  within  a 
specified  period.  All  the  partners  except  two  resided  in  the  United 
Kingdom.  Held,  that  the  share  or  interest  of  the  deceased  partner 
was  not  liable  to  probate  duty. — Laidlay  y.  Lord  Advocate,  L.B.  16 
App.  Cas.  468. 

Sale  of  Gk)od8  :— 

(v.)  p.  C. — Stoppage  in  Transitu. — Where  goods  have  not  been  delivered 
to  the  purchaser,  or  to  any  agent  of  his,  to  hold  for  him  otherwise 
than  as  a  carrier,  but  are  still  in  the  hands  of  the  carrier  as  such,  and 
for  the  purposes  of  the  transit,  the  goods  are  in  transitu,  and  may 
be  stopped,  although  the  carrier  was  the  purchaser's  agent  to  accept 
delivery  so  as  to  pass  the  property.  The  right  to  stop  under  such 
circumstances  is  not  affected  by  the  facts  (1)  that  the  purchaser  has 
handed  to  the  shipping  agents  the  bills  of  lading  received  by  him  from 
the  vendor,  and  has  received  a  fresh  bill  of  lading  from  them ;  (2) 
that  the  purchaser  is  himself  a  passenger  in  the  vessel  on  board  of 
which  the  goods  are  shipped  to  be  carried  to  their  ultimate  destina- 
tion.—Lvona  V.  Hoffnung,  L.B.  15  App.  Cas.  391;  59  L.J,  P.C.  79; 
68  L,T.  293. 


6o  QUARTERLY  DIGEST. 

Sale  of  Shares  :— 

(i.)  C.  A.^  Certification  of  Tran^er^Voucher  of  TitU— Ultra  Ftret— 
Representation  as  to  Credit  and  Ability —Signature — Lord  Tenterden*$ 
Act,  8.  6.— Deoieion  of  Q.B.D.  (eee  Vol.  16,  p.  187,  iv.)  affirmed.— 
Bishop  Y.  Balkis  Consolidaied  Co.,  L.R.  25  Q.B.D.  512;  59  LJ^. 
Q.B.  565 ;  63  L.T.  601 ;  39  W.R.  99. 

Scotch  Law:— 

(ii.)  H.  If. — Jurisdiction — Arrestment  ad  Fundandam  Jurisdietionem— 
Solicitor* s  Lien.— A. y  A  domiciled  EngrlisbmaD,  being  the  defendant  in 
a  Qneen*B  Bench  acfcion,  obtained  judgment  for  costs  against  B.,  the 
plaintiff,  a  domiciled  Scotchman.  X.  execated  in  Scotland  an  arrest- 
ment ad  fundandam  jurisdictionem  against  B.  of  the  amount  doe  under 
the  judgment,  and  his  summons  was  served  on  A.  The  solicitors  of  A. 
in  the  Queen's  Bench  action  then  obtained  a  charging  order  against 
the  costs  recovered  hy  him  in  the  action.  Heldy  that  even  if  the 
charging  order  was  retrospective  in  its  operation,  the  arrestment  was 
effectual  for  the  purpose  of  founding  jurisdiction,  as  it  could  in  no  way 
affect  the  operation  of  the  charging  order. — North  v.  Stewart, 
L.B.  15  App.  Cas.  452. 

Settled  Land:— 

(iii.)  C.  A.—HeirloomaSale  of-^Tenant  for  Ltfe-— Settled  Land  Act,  1882, 
ss.  37  i"  53. — The  tenant  for  life  has  a  discretion  to  sell  heirlooms, 
but  in  the  ezfircise  of  that  discretion,  and  when  determining  whether 
they  ought  to  be  sold  or  not,  he  must  act  as  a  trustee  not  for  himself 
only,  but  also  for  all  parties  interested  under  the  settlement,  and  must 
take  into  consideration  all  the  circumstances  of  the  particular  case. 
Decision  pf  Ch.  D.  (see  Vol.  16,  p.  23,  iv.)  affirmed.— In  re  Earl  of  Badnof's 
Settled  Estates,  L.R.  45  Ch.  D.  402 ;  59  L.J.  Gh.  782. 

(iv.)  C.  A.  &  Ch.  D,— Capital  Moneys  Improvements — Will  8f  Sgftt«m«U— 
One  Settlement  --  Settled  Land  Act,  1882,  ss.  2  (1),  33;  25 
(xix.)  (xx.) — Lands  were  limited  by  deed  of  settlement  made  in 
1872  on  trusts  for  persons  by  way  of  succession,  avid  the  trustees  had  a 
power  of  sale.  Lands  were  afterwards  devised  by  will  to  the  trustees 
of  the  settlement  on  the  trusts  declared  by  the  settlement  concerning 
the  lands  therein  comprised,  and  by  the  same  will  the  residuary 
personal  estate  was  beqaeathod  to  the  executors  on  trust  to  convert  and 
invest  in  the  purchase  of  lands  to  be  settled  on  the  trusts  declared  by 
the  will  of  the  lands  comprised  therein.  Held,  that  for  the  purposes  <^ 
the  Act  the  settlement  and  the  will  constituted  one  settlement,  and  that 
money,  being  part  of  the  testator's  residuary  estate  in  the  hands  of  the 
executors  and  uninvested,  was  capita)  money  arising  under  the  Act 
for  the  purposes  both  of  the  settlement  and  of  the  will,  or  of  either  of 
them ;  and  might  be  applied  in  affecting  improvements  on  the  lands 
comprised  in  the  settlement.  Where  settled  land  consists  of  mining 
property,  the  erection  of  a  new  pumping  engine  and  new  pumps  for 
the  purpose  of  carrying  out  an  effective  system  of  drainage,  is  an 
**  improvement.*'  — In  re  Mundy's  Settled  Estates,  63  L.T.  811; 
.39  W.R.  209. 

(v.)  Ch.  D. — Trust  for  Sale— Tenant  for  Life  of  Proceeds— Leave  of  Court  to 
exercise  Powers — Pending  Action  in  Palatine  Court — Settled  Land  Act, 
1882,  8,  63 -Settled  Land  Act,  1884.  s.  7.— The  tenant  for  life  is  the 
proper  person  to  judge  whether,  when,  and  how  the  land  should  be  put 
in  the  market ;  and  when  land  has  been  devised  on  trust  for  sale,  and 
fM  the  purposes  for  whic|i  such  trust  was  created  paramoui^t  to  th^ 
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interest  of  the  tenant  for  life  of  the  prooeeds  have  been  fa1611ed,  and 
there  remains  a  simple  tmst  of  the  proceeds  for  one  or  more  persons 
for  life  with  remainders  over,  the  Court  will  give  the  tenant  for  life 
leave  to  pzercise  the  powers  of  the  Act.  The  fact  that  the  testator's 
estate  is  being  administered  in  the  Palatine  Goart  does  not  prevent  the 
High  Conrt  making  saoh  an  order,  espeoiallj  where  the  land  is  ontside 
the  jansdiction  of  the  Palatine  Court. — In  re  Harding's  Settled  E8tate$t 
L.R.  [1891]  1  Ch.  60;  63  L.T.  689 ;  39  W.E.  119. 

Sliip:— 

(i.)  P.  D,— County  Court — Admiralty  Jurisdietion — Ventie — County  Courtt 
Admiralty  Juriediction  Act,  1868,  as.  Z,  ^—County  Courte  Admiralty 
Jurisdiction  Act,  1869,  as,  I,  2,  4. — The  plaintiff  oommenoed  an  action  in 
personam  in  the  A.  oonntj  conrt,  within  the  jorisdiction  of  which  his 
vessel  then  was,  against  the  charterer,  for  breach  of  an  alleged  warranty 
in  the  charter-party  as  to  the  depth  of  water  at  the  defendant's  wharf, 
whereby  the  plaintiff's  vessel  had  been  damaged,  the  wharf  being  in 
the  jurisdiction  of  another  connty  conrt.  Held,  that  the  A.  conrt  had 
jorisdiction.— T/w  County  of  Durham,  L.R.  [1891]  P.  1. 

(ii.)  Q.  B.  D. — Charter-party — Advance  Freight  *'  if  required '' — Require' 
ment  after  Loss. — A  cargo  was  shipped  under  a  charter-party  which 
stipulated  for  **one.third  freight,  if  required,  to  be  advanced,  less 
3  per  cent,  for  interest  and  insurance."  The  vessel  was  wrecked  and 
the  cargo  lost,  after  which  the  shipowner  required  payment  of  the 
advance  freight.  Held,  that  the  requirement  was  not  too  late,  and  that 
the  charterer  must  pay  it.— 3mith,  HUl  8f  Co.  v.  Pyman,  Bell  ^  Co., 
L.R.  [1891]  1  Q.B.  42 ;  63  L.T.  642. 

(iii.)  P.  D. — Charter-party— Negligence  of  Crew — Excepted  PerUs^Qeneral 
Average. — A  ship  was  chartered  to  proceed  to  A.  and  load  a  cargo  for 
B.  The  charter-party  provided  that  the  shipowners  should  not  be 
responsible  for  the  negligence  of  the  crew  "  during  the  voyage."  The 
cargo  was  damaged  while  loading  owing  to  the  negligence  of  one  of  the 
crew  who  left  a  valve  open.  Held,  that  the  loss  was  occasioned  **  during 
the  voyage,"  and  that  the  shipowners  were  not  liable.  Held^  also,  that 
the  shipowners  were  entitled  to  a  general  average  contribution  from  the 
charterers  in  respect  of  the  loss,  as  the  negligence  of  the  shipowners* 
servant  which  caused  the  loss  was  negligence  for  which  they  were  not 
responsible.— TTis  Cwrron  Park,  L.R.  15  P.D.  203;  59  L.J.  P.  74; 
63  L.T.  866;  39  W.R.  191. 

(iv.)  C.  A. — Damage  to  Cargo — Charter-party^ Excepted  Perils — Negligence. 
— Decision  of  P.  D.  (^ee  Vol.  16,  p.  24,  vii.)  affirmed. — The  Aceomac, 
L.R.  15  P.D.  208;  69  L.J.  P.  91 ;  37  W.R.  133. 

(v.)  C.  A . — Demurrage—Strike — Liability  of  Consignee. — Decision  of  Q.  B.  D. 
(see  Vol.  16,  p.  25,  i.)  affirmed.— Bod^ert  v.  Binnington,  L.R.  [1891] 
1  Q.B.  35;  60  L.J.  Q.B.  1 ;  39  W.R.  131. 

(vi.)  P.  D. — Collision — Action  inBsm — Delay, — In  a  collision  action  «n  rem 
the  plaintiff  is  not  limited  to  any  specified  time  within  which  he  must 
commence  his  action,  but  when  an  action  is  commenced  a  long  time 
after  the  collision,  the  action  may  be  dismissed  on  the  ground  of  laches, 
if  it  is  inequitable  that  it  should  proceed.  In  determining  such  question, 
the  opportunities  which  the  plaintiff  has  had  of  arresting  the  defendant's 
ship,  the  availability  of  the  defendant's  witnesses,  and  any  other 
circumstances  which  sffect  the  possibility  of  securing  a  fair  trial,  will 
be  considered ;  and  if  the  action  is  allowed  to  proceed,  all  reasonable 
presumptions  will  be  made  in  the  defendant's  fkvonr.  An  action  was 
commenced  by  a  British  ship  against  a  Norwegian  ship,  the  X.,  eleven 
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years  after  the  oollisioD.  The  X.  had  been  in  English  porta  fchirtj-fire 
times,  and  in  Scotch  ports  twelve  times,  since  the  collision,  and  some 
of  her  crew  were  not  available  as  witnesses.  Held,  that  it  was  not 
inequitable  that  the.  action  shoold  proceed.  —  The  Kong  Magnue, 
68  L.T.  716. 

(i.)  P.  D,— Collision — Costs — Bigh  Court — County  CowrU  Admiralty  Juris' 
diction  Act^  1868,  as,  3,  9. — The  plaintiffs  in  a  collision  action  claimed 
more,  but  recovered  less,  than  the  oonntj  court  limit.  Heldt  that  they 
should  be  allowed  no  costs.— The  Herald,  63  L.T.  324. 


(ii.)  P.  D. — Collision --Fishing-Vessel — Regulationf  Art,  10  (d.) — If  a^ 

when  fishing  becomes  stationary  in  oopseqnence  of  her  gear  getting  fast 
to  an  obstruction,  she  must  shew  the  light  and  make  the  fog-signal  for 
a  vessel  at  anchor,  although  the  weather  is  clear  when  she  becomee 
stationary.— T^e  Warwick,  L.E.  16  P.D.  189 ;  63  L.T.  661. 

(iii.)  P.  D. — Collision — River — Rules  of  Navigation, — A  collision  ooounred  in 
a  foreign  river  with  regard  to  the  navigation  of  which  there  were  no 
positive  rules  printed  or  circulated.  It  was  proved,  however,  that  there 
was  a  practice  that  a  vessel  navigating  against  the  tide  should  wait  at 
a  bend  for  a  vessel  coming  in  the  opposite  direction  to  clear  her.  Held, 
that  a  vessel  navigating  against  the  tide  and  disregarding  such  practice 
must  be  held  to  blame  for  a  collision  occurring  at  a  bend. — The  Talaboi, 
L.E.  15  P.D.  194. 

(iv.)  P.  D. — Collision — Steamship  and  Barge — Both  to  Blame. — A  barge 
being  moored  at  night  astern  of  a  steamship  in  a  dock,  the  latter  mored 
her  propeller,  and  damaged  the  barg^  so  that  she  sank.  There  was  no 
one  on  board  the  barge.  Held,  that  the  barge  was  to  blame  in  having 
no  one  on  board,  whereby  the  collision  might  have  been  avoided,  or 
the  barge  beached,  and  only  half  damages  were  awarded  to  the  bai^ge. 
^The  Scotia,  63  L.T.  324. 

(v.)  P.  L. — Collision — Measure  of  Damages— Demurrage, — The  appellant 
ship  being  found  to  blame  for  a  collision  with  the  respondents'  ship, 
the  respondents  claimed  demari*age  in  respect  of  the  time  their  ship  was 
under  repairs.  It  appeared  that  during  the  repairs  another  ship  of  the 
respondents  was  substituted  for  the  damaged  one,  and  that  no  aotoal 
loss  by  demurrage  had  been  sustained.  Held,  that  the  respondents 
were  not  entitled  to  demnrrage. — The  City  of  Peking,  L.B.  16 
App.  Cas.  438 ;  39  W.B.  177 ;  The  City  of  Peking  v.  La  Compagnie  des 
Messageries  Maritimest  69  L.J.  P.O.  88. 

(vi.)  P.  D. — Collision— Negligence  of  Tug — lAahUity  of  Tow.— The  0.  came 
into  collision  with  a  barge,  which  was  in  tow  of  a  steam-tug.  The 
collision  was  caused  by  the  joint  negligence  of  the  G.  and  the  tog. 
Held,  that  the  owners  of  the  barge  were  not  liable. — The  Quickstep  and 
Hopper  Barge,  L.E.  16  P.D.  196;   69  L.J.  P.  66;  63  L.T.  713. 

(vii.)  Q,  B.  D. — Pilotage  —  Compulsory  PUotage  Duss  —  Merchant  Shipping 
Acts,  1854  ^  1889. — Where  a  public  local  Act,  in  force  before  the 
Merchant  Shipping  Act,  1854,  and  regelating  a  port,  imposes  a  penalty 
on  unauthorised  persons  acting  as  pilots,  pUotage  is  compulsory. 
Pilotage  dues,  fixed  by  trustees  under  a  local  Act,  and  under  the  Act  of 
1854,  and  duly  sanctioned  by  Her  Majesty  in  Council,  may  be  sued  for 
by  a  pilot  who  has  rendered  services  as  such.  The  Merchant  Shipping 
Act,  1889,  is  retrospective,  as  it  declares  the  meaning  of  the  Act  of  1854, 
and  by  it  the  word  "  ship  "  in  the  Act  of  1854  includes  a  **  foreign 
ship."— Jones  v.  Bennett,  63  L.T.  706. 
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(i.)  Q.  B,  D. — River  Thames — Conservan'-y  Bye-law^  Navigation  of  Barge. 
— By  the  proper  oonstraoiion  of  Bye-law  16  of  the  Thames  Conservators, 
a  oraft  of  above  fifty  tons  bartheD  mast  have,  when  under  way,  two 
competent  hands  on  board  for  its  navigation.  Snch  bye-law  is  not 
comph'ed  with  in  the  case  of  a  craft  of  over  fifty  tons  burthen  where 
there  is  on  board  one  competent  man  and  a  boy. — Qoldsmith  v.  Slatteryt 
63  L.T.  273. 

(ii.)  Ch.  D. —  Managing  Oumer  —  Duties  of — Commission. — It  is  one  of 
the  duties  of  a  '*  managing  owner  "  of  a  ship  to  procure  charters  and 
freights,  and  therefore  a  shipbroker,  who  is  managing  owner  of  a  ship, 
and  receives  a  fixed  sum  as  remuneration  for  his  services,  is  not  entitled 
to  take  a  commission  or  brokerage  for  procuring  charters  and  freights. — 
Williamson  v.  Hine  Brothers,  63  L.T.  682. 

Solioitor:— 

(ill.)  Ch.  D. — Breach  of  Trust — Liahility  of  Partners, — Where  moneys  come 
under  the  control  of  a  firm  of  solicitors  with  notice  of  the  fact  that  they 
are  trust  funds  which  are  to  be  invested  on  mortgage,  and  one  of  the 
partners  in  the  firm  advises  the  trustees  as  to  the  sufficiency  of  the 
proposed  security,  he  is  acting  within  his  authority  as  a  partner,  and 
knowledge  of  the  nature  of  the  security  must  be  imputed  to  his  partners, 
and  where  an  advance  is  made  on  improper  security  under  his  advice, 
his  partners,  or  their  estates  if  they  have  since  died,  are  liable  jointly 
and  severally  with  him  for  the  loss.  The  liability  is  not  dischaiged  by 
a  judgment  which  has  been  recovered  against  the  first-named  partner 
in  his  capacity  of  trustee.  Where  the  advance  has  been  made  on 
property  of  a  speculative  natare,  they  are  not  entitled  to  the  protection 
of  sect.  4  of  the  Trustee  Act,  lS88.—Blyth  v.  Fladgate,  63  L.T.  646. 

(iv.)  Ch.  D. — Costs — Scale  Fee — Mortgage --Further  charge. — A  tenant  for 
life  of  settled  estates  mortgaged  bis  life  interest.  The  trustees  of  the 
settlement  were  then  empowered  by  a  private  Act  to  raise  a  sum  on 
mortgage  of  the  fee,  part  of  which  was  to  be  employed  in  paying  off  the 
charge  on  the  life  interest.  The  mortgagees  of  the  life  interest  Srdvanced 
the  sum  to  be  raised  on  the  mortgage  of  the  fee,  employing  the  same 
solicitor  as  on  the  occasion  of  the  former  mortgage.  Part  of  such  sum 
was  retained  by  the  mortgagees  in  repayment  of  the  charge  on  the  life 
interest,  and  the  balance  paid  to  the  trustees,  if  eld,  that  the  mortgage 
by  the  trustees  was  a  further  charge  for  the  balance  paid  to  them,  and 
that  the  solicitor  was  not  entitled  to  the  scale  fee  in  respect  of  that 
transaction,  as  he  had  previously  investigated  the  title. — Earl  of 
AyUsfard  r.  Earl  Poulett,  63  L.T.  519;  89  W.B.  106. 

(v.)  Ch.  D. — Costs — Scale  Fee — NegoUating  Sale. — To  entitle  a  solidter  to 
the  soale  fee  for  negotiating  a  sale,  the  negotiation  must  be  complete  and 
result  in  a  binding  contract,  and  must  have  been  carried  through  by  the 
solicitor  himself  without  assistance.  A  contract  which  is  conditional  on 
the  consent  of  the  Court  being  obtained  does  not  entitle  the  solicitor  who 
conducted  the  negotiations  to  a  scale  fee.  "  Arrange  '*  in  Rule  11  to 
Schedule  I.,  Part  I.,  of  the  General  Order,  means  '*  finally  arrange." — 
Macgowa/n  v.  Murray y  60  L.J.  Ch.  6 ;  63  L.T.  537 :  39  W.B.  90. 

(vi.)  Ch.  D, — Retainer^Trustee. — A  firm  of  solicitors  were  requested  by 
the  persons  beneficially  interested  in  a  trust  fund  to  examine  a  proposed 
security  for  the  investment  of  the  fund.  There  were  then  no  properly 
appointed  trustees,  but  while  the  negotiations  as  to  the  advance  were 
going  on,  M.  and  others  consented  to  act  as  trustees  with  knowledge  of 
the  proposed  advance.  Their  appointment  was  not  made  till  after  the 
advance  was  completed.  Hsld,  that  the  relation  of  solicitor  and  client 
existed  between  the  firm  and  the  trustees. — Morgan  v.  Blyth,  63  L.T.  546. 
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(i.)  Q.  B.  D. —  Ui^qualified  Person — Agent  for — DUcretion  of  Court— Punish- 
ment — Solicitors  Acty  143,  s,  32. — la  oases  within  the  Solicitors  Act, 
1843,  8.  32,  the  Oonrt  has  a  discretion  to  inflict  a  smaller  pnnishment 
than  striking  off  the  rolls.  A  solicitor  verbally  agreed  with  a  debt 
collector  to  act  as  his  solicitor  in  all  coantj  oonrt  matters,  on  the  terms 
that  he  should  pay  over  to  the  debt  collector  half  the  costs,  when  any 
costs  were  recoyered,  and  shonld  receive  no  costs  when  none  were 
recovered.  This  agreement  was  acted  on  in  several  cases.  Held,  that 
the  solicitor  had  acted  as  agent  for  an  nnqaalified  person,  and  that  he 
onght  to  be  ponished  by  suspension  for  a  year. — In  re  a  Solicitor;  e.  p. 
Incorporated  Law  Society,  63  L.T.  350. 

See  Attachment,  p.  36,  ii.     Scotch  Law,  p.  60,  ii.    Tmstee,  p.  65,  iv. 

Tenant  for  Life  :— 

(ii.)  Ch.  D. — Shares  in  Company — Bonus — Reserve  Fund, — The  articles  of  a 
company  provided  for  increase  of  capital,  and  empowered  the  directors 
to  aocnmnlate  a  reserve  f  and,  and  to  pay  interim  dividends.  Shares  in 
the  company  were  settled  by  a  testator  who  died  in  1884,  at  which  time 
the  company  had  a  reserve  fnad  of  £3,000.  In  October,  1888,  the 
reserve  fnnd  was  £9,000.  The  shareholders  had  received  varions  soms 
partly  as  *' dividend,"  and  partly  as  "  bonas."  la  April,  1889,  the 
directors  resolved  to  distribute  £15,000  as  a  *'  special  bonus,"  and  the 
sum  was  paid  as  an  *'  interim  dividend."  Large  extraordinary  expendi- 
ture was  incurred  in  that  year,  and  the  reserve  fund  was  reduced  by 
November,  1889,  to  £2,000.  Heldy  that  the  tenant  for  life  of  the  settled 
shares  was  entitled  to  the  whole  of  the  amount  paid  in  respect  of  the 
shares,  the  company  not  having  turned  any  part  of  the  accumulated  and 
undivided  profits  into  capital. — Sugden  v.  AUhury^  L.B.  45  Ch.  D.  237; 
60  L.J.  Ch.  29 ;  63  L.T.  576;  39  W.B.  136. 

Trade  Mark:— 

(ill.)  Oh.  D. — Registration — Essential  Particular  ^  Distinctive  Device  — 
Distinctive  Lahd, — To  support  an  application  for  the  registration  of  a 
trade  mark,  it  must  be  shewn  that  it  consists  of  or  contains  an  essential 
particular,  which  has  been  claimed  as  such  in  the  application.  The 
representation  of  an  exhibition  prize  medal  is  not  such  a  *'  distinctive 
device  "  as  can  constitute  an  essential  particular,  although  no  other 
prize  medal  was  granted  at  the  same  exhibition  for  the  same  class  of 
goods.  Semhle,  that  a  label  which  contains  only  elements  which  are 
incapable  of  constituting  essential  particulars  is  not,  as  a  whole,  a 
'*  distinctive  label,'*  though  the  elements  are  arranged  in  a  novel 
manner.— In  re  Bryant  ^  May,  59  L.J.  Ch.  763 ;  63  L.T.  676. 

(iv.)  Ch.  D,— Registration— Rectification  of  Register. —-It  is  not  proper  to 
register  as  a  new  mark  an  old  mark  with  an  addition,  the  exclusive  right 
to  the  use  of  which  is  disclaimed.  The  Court  may  rectify  the  register 
by  expunging  a  mark  which  ought  not  to  have  been  registered,  notwith- 
standing a  lapse  of  five  years  since  the  registration.  The  fact  that  a 
mark  has  through  misrepresentation  been  registered  as  an  old  mark  ia 
a  reason  for  exercising  this  jurisdiction.  Where  part  of  a  registered 
mark  is  common  to  the  trade,  the  Court  may  order  a  note  to  that  effect 
to  be  added  to  the  registry,  such  note  being  limited,  if  the  mark  is 
registered  in  several  classes,  to  the  class  in  which  such  part  of  the 
mark  has  been  proved  to  be  common,  or  to  the  class  in  which  the  parties 
asking  for  the  addition  of  the  note  are  aggrieved.— Bo&er  ^  Sone  r, 
Rawson  Brothers,  L.R.  46  Ch.  D.  619 ;  63  L.T.  306. 
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(i.)  Ch,  D. — Registration-^ld  Mark — Additions  —  Disclaimer — Patents, 
^rc.fAct,  1883,  M.  69,  71,  74  (2) .—Where. an  application  is  made  to 
register  a  mark  as  an  "old  mark/'  but  the  mark  proposed  to  be 
registered  dififers  from  that  of  which  nser  is  alleged  in  that  it  contains 
substantial  additions,  the  registration  mnst  be  refused,  and  there  is  no 
power  to  disclaim  the  additions.  —  In  re  Meeus*s  Trade  Mark^  L.R. 
[1891]  1  Oh.  41 ;  63  L.T.  610;  39  W.R.  216. 

(ii.)  H.  L. — Registration — Special  and  Distinctive  Words  —  Trade  Marks 
Registration  Act,  1876,  s.  10. — ^To  entitle  "special  and  distinctive 
words  "  to  be  registered,  they  mast  have  been  nsed  before  the  passing 
of  the  Act  of  1876,  alone,  and  not  in  combination  with  other  words. 
The  appellants  used  the  words  **  Perry  Dayis*  Vegetable  Pain  Killer  " 
as  their  trade  mark  for  a  medicine  before  the  passing  of  the  Act. 
Held,  that  the  words  **  Pain  Killer'*  could  not  be  registered  as  they 
had  not  been  used  alone,  and  also  because  they  were  not  *'  special  and 
distinctive  words." — Perry  Davis  ^  Son  v.  Harhord,  L.B.  15  App. 
Gas.  816 ;  60  L.J.  Gh.  16  ;  63  L.T.  389. 

Trespass :— 

(iii.)  Q.  B.  "D, ^Accidental  Injury — Negligence.—ln  the  absence  of 
negligence  a  man  who  accidentally  shoots  another  is  not  liable  in 
an  action  of  treapvM.— Stanley  v.  Powell,  L.B.  [f^l]  1  Q.B.  86 ; 
89  W.B.  76. 

Trustee:— 

(iv.)  Ch.  D. — Breach  of  Trust — Contribution — Solicitor,-^ A  trustee  who,  as 
solicitor  to  the  trust,  has  negligently  advised  an  improper  investment 
of  trust  funds,  and  has  been  made  liable  for  loss  occasioned  thereby,  is 
not  entitled  to  contribution  from  his  oo-trustees. — Smith  ▼.  Blyth, 
63  L.T.  646. 

(v.)  Ch.  D.— Breach  of  Trust— Limitations—Trustee  Act,  1888,  s,  8, 
suh'S,  1  (a),  (b). — In  an  action  to  render  trustees  liable  for  a  loss  arising 
from  an  improvident  investment  of  trust  funds,  where  the  breach  of 
trust  was  committed  more  than  six  years  before  the  commencement  of 
the  action,  the  lapse  of  time  afEoids  a  g^ood  defence  under  clause  (&), 
but  not  under  clause  (a),  of  sect.  8,  sub-sect.  1,  of  the  Trustee  Act, 
1888.— ilndreto  v.  Cooper,  L.B.  46  Gh.  D.  4i4;  69  L.J.  Gh.  816 ;  39 
W.B.  219. 

(vi.)  Ch,  D. — Breach  of  Trust --Default. — A  testator  gave  his  sons  in 
succession  an  option  of  purchasing  his  mill  at  a  valuation,  payable  hj 
instalments  with  interest,  the  son  purchasing  to  give  a  bond  and  execute 
a  mortgage.  The  trustees  of  the  will  were  authorised  to  invest  trust 
funds  as  therein  mentioned,  and,  if  any  of  the  sons  should  carry  on 
the  testator's  business,  then  on  the  security  of  the  business  premises. 
The  eldest  son  exercised  the  option,  and  bought  the  mill  for  £68,000 
payable  by  half  yearly  instalments  of  £2,000,  and  executed  a  mortgage. 
The  son  requireid  further  capital,  and  a  company  was  formed,  which 
purchased  from  him  the  equity  in  redemption  of  the  mill.  The  company 
failed,  and  it  was  sought  to  fix  the  trustees  with  wilful  default  in  not 
getting  in  the  instalments  from  the  son  or  from  the  company.  Held, 
that  tihe  trustees  were  bound  to  take  the  mortgage,  and  were  not  liable 
for  so  doing ;  and  that  as  they  had  acted  hondjidey  and  done  the  best 
they  oonld  in  the  circumstances,  they  were  not  liable  for  the  loss  which 
had  occurred. — Addison  v.  Topp,  63  L.T.  666. 
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(i.)  Ch.  D. — Breach  of  Ti-uH — Investment — Money  Kept  in  Business^ 
Diacrefion. — A  testator  bequeathed  a  legacy  in  trast  for  S.,  aod  after 
reciting;  that  he  wished  his  widow  to  enter  into  the  basiness  which  he 
carried  on  in  partnership  with  D.,  and  that  the  balk  of  his  property  waa 
invested  in  the  said  business,  he  empowered  his  trostees  to  invest  or 
continae  invested  the  moneys  in  their  hands  as  troatees  in  the  said 
business  or  any  other  business.  Held,  that  it  was  not  a  breach  of  trust 
to  leave  part  of  the  trust  moneys  in  the  business  after  the  widow  bad 
retired  therefrom.  After  the  retirement  of  the  widow  D.  became 
insolvent,  and  agreed  to  a  composition,  payable  by  three  instalments. 
Only  one  instalment  of  the  amount  due  in  respect  of  such  trust  moneys 
was  paid,  which  the  trustees  did  not  invest  but  placed  on  deposit  at  a 
bank.  No  pressure  was  made  for  payment  of  the  other  instalments. 
Held,  that  it  was  not  a  breach  of  trust  to  omit  to  press  for  each 
payment,  as  the  trustees  had  an  honest  and  reasonable  belief  that  no 
benefit  would  have  resulted ;  and  that  it  was  retisonable  to  place  the 
instalment  received  on  deposit,  with  a  view  to  invest  it  together  with 
the  next  instalment  when  received,  and  that  no  order  should  be  made 
against  the  trustee  in  respect  of  such  non-investment. — Johnson  ▼• 
Davies,  39  W.R.  107. 

(ii.)  C.  A. — Improper  Investme^U — Sale  of  Trwt  Funds — Liahility  io  JJs- 
place. — Decision  of  Ch.  D.  {see  Vol.  15,  p.  98i  v.)  a&rmed.-^Clark  ▼. 
Trelavmy,  63  L.T.  296. 

See  Administration,  p.  34,  iii.     Solicitor,  p.  63,  iii.    Will,  p.  68,  iv. 


Unsotind  Meat  :— 

(iii.)  Q.  B.  D. — Possession  of — Preparation  for  Sale — Liability — Public 
Health  Act,  1875,  ss,  116,  117. — A  person  who  has  slaughtered  a  beast, 
which  he  knows  to  be  unfit  for  the  food  of  man,  and  is  about  to  dress 
the  carcase  for  human  food,  is  guilty  of  an  offence  against  sect.  117  of 
the  Public  Health  Act,  1875,  although  he  has  not  actually  exposed  the 
flesh  for  eale.—Mallinson  ▼.  Carr,  L.E.  [1891]  1  Q.B.  48;  68  L.T.  459. 


Vendor  and  Purchaser  :— 

(iv.)  C.  A. — Conditions  of  Sale — Misleading,  —  S.  claimed  to  be  entitled 
beneficially  to  real  property,  which  was  vested  in  a  trustee  on  trusts 
which  had  expired  in  1876.  His  title  depended  on  the  death,  intestate 
and  without  heirs,  of  the  original  settlor,  who  was  believed  (though  no 
legal  proof  was  forthcoming)  to  have  so  died  in  1851 ;  and  no  claim 
had  ever  been  made  by  anyone  as  his  heirs.  S.  put  up  the  property 
for  sale  under  conditions  which  required  the  purchaser  to  assume  that 
tho  original  settlor  had  so  died,  but  which  did  not  shew  that  the 
title  depended  entirely  on  such  assumption,  and  did  not  explain  how 
or  why  it  so  depended.  Held,  that  the  condition  was  not  misleading. — 
In  re  Sandhack  and  Edmondson's  Contract,  39  W.E.  193. 

(v.)  Ch.  D. — Conditions — Time  for  Requisitions. — A  condition  limiting  the 
time  for  requisitions  does  not  bind  the  purchaser  where  the  abstract 
shews  no  title  at  all ;  and  assuming  that  this  rule  does  not  hold  where 
the  vendor  can  shew  a  good  holding  title,  though  not  one  which  would 
be  forced  on  a  purchaser,  yet  the  vendor  cannot  take  this  position 
after  the  purchaser  has  refused  the  title  and  demanded  back  his 
deposit.  And  in  such  a  case  the  purchaser  is  entitled  to  a  return  of  his 
deposit.— flfaa;bi/  v.  Tliomas,  68  L.T.  695. 
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(i.)  Ch.  D. — Option  to  Purchase — Notice  to  One  of  Several  Trustees,— A 
lease  was  granted  by  three  trustees,  with  an  option  to  the  lessee  to 
purchase  the  fee  on  g^viog,  during  the  term,  notice  in  writing  *'  to  the 
said  lessors,  or  the  survivors  or  survivor  of  them,  or  the  exeontors, 
administrators,  or  assigns  of  such  survivors/'  The  lessee  during  the 
term  gave  notice  in  writing  of  bis  intention  to  exercise  the  option  to 
one  onlj  of  the  trustees,  all  three  being  still  alive.  Held,  in  an  action 
by  the  lessee  for  specific  performance  of  the  agreement  for  sale,  that 
the  notice  ought  to  have  been  given  to  all  the  trustees,  that  the  notice 
given  was  insufficient,  and  that  there  was  no  contract  which  could  be 
enforced. -5u<chye  v.  Wardle,  63  L.T.  329. 

(ii.)  Ch.  D. — Outgoing  Tenant^Distress, — A  farm  was  sold  under  the 
direction  of  the  Court  subject  to  such  tenant  right  as  the  outgoing 
tenant  should  possess.  The  day  for  completion  was  the  29th  of 
September,  on  which  day  the  tenancy  determined.  The  purchaser  was 
let  into  possession  soon  after  that  day,  the  purchase  money  having 
been  paid,  but  no  conveyance  was  executed.  The  receiver,  who  had 
been  previously  appointed,  at  the  instance  of  the  persons  having  the 
legal  estate,  then  distrained  for  arrears  of  rent  on  certain  crops  which, 
by  his  agreement,  the  tenant  was  bound  to  leave  on  the  farm.  Heldf 
that  the  persons  who  had  the  legal  estate  had  the  right  at  law  to 
distrain,  but  that  they  were,  in  equity,  trustees  for  the  purchaser,  and 
could  not  exercise  their  legal  right  to  his  prejudice.  —  Manisty  y, 
ArchdaU,  G3  L.T.  626;  39  W.B.  185. 

(iii.)  O.  A. — Succession  Duty — Sale  of  Succession^ Free  from  Incumbrances, 
— The  heir-presumptive  of  an  owner  in  fee  simple  of  land  contracted 
to  sell  his  expectancy  *'  free  from  incumbrances."  There  was  no 
express  stipulation  as  to  the  succession  duty  to  become  payable  on 
his  succession.  Held,  that  the  purchaser  must  bear  the  duty.— In  re 
Langham*s  Contract,  39  W.B.  156. 

Volunteer:—  . 

(iv.)  Ch.  D. — Annuity — Charge  on  Reversionary  Interest— Priority. — An 
annuity  was  granted  by  deed  in  consideration  of  love  and  affection  to 
C,  and  was  charged  on  certain  lands,  and  on  the  "  moneys,  securities 
for  money,  and  other  effects"  of  the  grantor.  At  the  date  of 
the  deed  the  grantor  was  entitled  to  a  reversionary  interest  in  a 
sum  of  stock  standing  in  the  names  of  trustees.  At  the  death  of 
the  grantor,  the  lands  charged  with  the  annuity  being  insufficient  to 
provide  it,  held,  that  as  regards  the  reversionary  interest  of  the  grantor 
the  deed  depended  only  on  contract,  and  did  not  create  a  complete 
and  perfect  equitable  charge  in  favour  of  C,  and  that  as  there  oould  be 
no  specific  performance  of  a  contract  in  favour  of  a  volunteer,  G.  had 
no  priority  over  the  grantor's  creditors. — Hardinge  ▼.  Cohden, 
L.B.  46  Ch.  D.  470  J  60  L.J.  Ch.  40;  68  L.T.  688;  89  W.B.  90. 

Voluntary  Deed;— 

(v.)  Ch.  D. — Assignment  of  CluUtels — Subsequent  Assignment — Covenant 
for  Title — Remedy, — By  a  voluntary  deed  A.  assigned  chattels  to  X. 
absolutely.  By  a  second  voluntary  deed  he  assigned  the  same  chattels 
to  T.  absolutely,  and  covenanted  that  he  had  a  good  title  to  assign 
free  from  incumbrances,  and  that  lie  would  warrant  the  same  to  Y. 
T.  was  aware  of  the  prior  assignment.  Ou  the  death  of  A.,  X. 
recovered  the  chattels  by  action  against  the  executors  of  A.  Held,  in 
the  administration  of  A.'s  estate  that  T.  was  entitled  to  recover  damages 
for  breach  of  the  covenants  for  title,— Qilbert  v.  Gilbert,  68  L.T.  667. 
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Voluntary  Settlement:— 

(i«)  C.  A. — Addition  to  Fund  Settled  by  Will — Erroneous  Impression  as  to 
Constructicm,  of  ITtM— Decision  of  Ch.  D.  (see  Vol.  15,  p.  99,  iii.) 
reversed.— JYcwon  v.  WalterSy  63  L.T.  328. 

(ii.)  C,  A. — Assignment  of  Debts  ^Complete  Assignment. — P.  ezecated  a 
volantary  settlement  in  favoar  of  his  wife,  by  which  he  assigned  to 
trustees  debts  secured  by  bills  of  sale,  for  which  he  gave  the 
trustees  power  to  sue.  P.  got  in  the  debts  himself,  and  died  intestate. 
Heldt  that  the  debts  were  completely  assigned  by  the  voluntary  settle- 
ment, and  that  P.'s  estate  must  make  good  to  the  trustees  the  amount 
of  the  debts.— Btll«  v.  Tatham,  39  W.R.  IIS. 

Will:- 

(iii.)  Ch.  D, — Aeeumulation^Trusi  for  Improving  and  Maintaining  bous€» 
— Thellusson  Act. — A  direction  in  a  will  that  the  surplus  income,  after 
providing  for  an  annuity,  shall,  during  the  life  of  the  annuitant,  be 
expended  in  improving  and  maintaining  the  landed  estate,  is  a  valid 
trust  during  life  of  the  annuitant,  and  not  an  aocumulation  limited  to 
twenty-one  years. — Vine  v.  Baleigh,  63  L.T.  678. 

(iv.)  Ch.  D. — Annuity — Charge  on  Corpus — Trustees — Power  to  Mortgage.^' 
Testator  bequeathed  a  life  annuity  to  his  widow,  and  gave  all  his  real 
and  personal  estate  to  trustees,  on  trust,  subject  to  the  payment  of  the 
annuity,  for  his  daughter  for  life,  with  remainders  over.  He  empowered 
his  trustees  to  carry  on  his  business,  and  to  increase  or  diminish  the 
real  and  personal  estate  employed  therein  at  his  death.  Held,  that  the 
annuity  was  a  first  charge  on  the  corpus  of  the  real  and  personal  estate, 
and  that  the  trustees  had  no  power  to  create  a  paramount  charge  by 
mortgaging  the  real  estate  to  raise  moneys  to  discharge  debts  incurred  in 
carrying  on  the  business. — Leedhamv.  Patchett,  63  L.T.  546. 

(t.)  Ch.  D. — Construction — Determinable  Life  Estate^Qift  Ower.— Gift 
on  trust  for  testator's  widow  for  life,  provided  she  kept  the  property 
repaired  and  did  not  marry  or  cohabit  with  another  man,  with  a  gift 
over  in  case  she  failed  to  repair,  or  married  or  cohabited  with  any 
other  man.  The  widow  committed  none  of  the  acts  or  defaults. 
Held,  that  the  gift  over  took  effect  on  her  death. — Bvf  v.  Sivers, 
60  L.J.  Ob.  86. 

(vi.)  Ch.  D. — Constniction  —  Description  —  Alteration.  —  A  testator  be- 
queathed "my  leasehold  bouse  and  premises  called  the  Anchor  Inn« 
where  I  now  reside,**  to  his  son.  At  the  date  of  the  will  the  inn  was  in 
course  of  reconstruction,  and  part  of  it  was  separated  from  the  rest  and 
leased  to  a  tenant  as  a  shop.  The  testator  occupied  the  whole  of  the 
house  until  the  alterations  had  been  completed,  and  afterwards 
occupied  the  inn  which  had  been  separaled  from  the  Shop.  Held,  that 
as  the  shop  had  not  been  leased  till  after  the  date  of  the  will,  it  was 
included  in  the  bequest.— 12awland  v.  Edwards,  63  L.T.  481. 

(vii.)  P.  C. — Construction — Survivorship — Accruer, — A  testator  devised  to 
each  of  his  five  sons  a  specified  portion  of  real  estate,  and  bequeathed  to 
each  an  equal  share  of  his  residuary  personalty,  so  that  each  son  took 
for  life  with  remaind<)r  to  his  children,  if  more  than  one,  as  tenants  in 
common  in  tail,  with  cross-remainders  between  them  in  tail.  And  he 
deolared  that,  "  in  case  any  or  either  of  my  said  sons  shall  depart  this 
life  without  leaving  any  child  or  children,  him  or  them  surviving,  then 
I  devise  the  share  or  shares  of  such  son  or  sons  unto  and  equally 
between  the  survivors  and  survivor  of  them,  my  said  sons,  and  their 
respective  heirs  as  tenants  in  common  in  taiU**    W.f  the  last  survivor  of 
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the  sons,  left  no  issae.  Three  of  his  brothers  had  left  issue.  Held,  that 
the  surviTorship  indicated  in  the  accruer  clause  was  survivorship,  with 
reference  to  the  person  on  whose  death  the  share  was  to  go  over,  and 
that  W.'s  share  was  undisposed  of. — King  v.  Frost ;  Underwood  v.  Froet  g 
Price  V.  Froat;  Plomley  v.  jFVo«e,  L.B.  16  App.  Cas   548 ;  63  L.T.  422. 

(i.)  P.  D, — Exercise  of  Potoer— Subsequent  Marriage — Wills  Act,  s,  18. — A 
testator  made  a  will  whereby  he  bequeathed  all  his  property,  including 
lands  over  which  he  had  a  power  of  appointment,  to  a  lady  whom  he 
married  subsequently  to  the  execution  of  the  will.  Held,  that  the 
subsequent  marriage  did  not  entu'ely  revoke  the  will.  Administration 
with  the  will  annexed  granted  to  the  widow,  limited  to  property  over 
which  the  testator  had  a  power  of  appointment. — In  the  goods  of  Russell, 
69L.J.P.  80. 

(ii.)  Cll,  D. — Forfeiture  Clause — Interference  with  Management — Frivolous 
Action. — A  testator  devised  a  freehold  estate  to  two  trustees  on  trust  to 
pay  annuities  to  A.  for  life,  with  remainders  over,  and  provided  that  if  A. 
should  interfere,  or  attempt  to  interfere,  with  the  management  of  the 
testator's  real  or  personal  estate,  the  annuities  should  cease.  The 
trustees  entered  into  possession  and  paid  the  annuities.  A.  brought  an 
action  against  the  trustees,  alleging  that  the  annuities  had  not  been 
paid,  that  the  estate  had  been  wasted,  and  that  the  buildings  were  out 
of  repair,  and  claimed  an  account,  an  injunction,  and  a  receiver.  The 
Court  held  on  the  evidence  that  none  of  the  charges  against  the  trustees 
had  been  proved,  and  that  the  action  was  groundless  and  frivolous,  and 
was  an  attempt  to  interfere  with  the  management,  and  that  the  plaintiff 
had  forfeited  his  annuities. — Adams  v.  Adams,  L.B.  45  Gh.  D.  426 ; 
63  L.T.  442. 

(iii.  C.  A.  &  P.  D. — Probate — Will  Procured  by  Beneficiary— Onus  of 
Proof, — Where  a  will  is  procured  and  propounded  by  a  person  taking  a 
large  benefit  thereunder,  it  will  be  regarded  with  suspicion,  although  it 
was  prepared  by  a  solicitor,  and  although  fraud  is  not  pleaded  in 
opposition,  and  there  was  no  testamentary  incapacity,  and  the  onus  of 
proving  that  the  testator  knew  and  approved  of  the  contents  of  the  will 
is  on  the  person  propounding  it ;  and  in  default  of  satisfactory  evidence 
to  that  effect  probate  will  be  refused. — Brovm  v.  Fisher,  63  L.T.  465. 

(i?.)  P.  D. — Probate — Will  and  Codicil — Alterations,— luterlmehtioiiB  and 
alterations  io  a  will  admitted  to  probate  where  it  was  proved  that  they 
had  been  inserted  before  the  date  of  the  execution  of  a  codicil  to  the 
will.— Tyler  v.  Merchant  Taylors*  Company,  L.B.  15  P.D.  216. 

See  Administration,  p.  33,  i.     Married  Woman,  p.  49,  i.,  ii. 
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By    C.    H.    LoMAx,    M.A.,    of   the   Inner    Temple, 
Barrister-at-Law. 


Administration  :— 

(i.)  P.  D. — Qrant  Pendente  Lite — Limited  Grant, — An  adminisirator 
pendente  Hie,  who  was  the  executor  of  the  will  in  dispute,  had  taken 
out  a  general  grant  of  administration,  but  found  a  difficulty  in  obtaining 
sureties  to  the  administration  bond  to  the  full  amount  of  the  testator's 
estate.  Held^  that  the  grant  might  be  limited  to  the  amount  to  be 
received  in  respect  of  certain  sums,  part  of  the  estate,  which  were 
immediately  payable.— ii«ke«)  v.  Askew,  L.R.  [1891]  P.  174 ;  64  L.T.  146. 

See  Lunatic,  p.  85,  iii. 

Adulteration  :— 

(ii.)  Q.  B.  D.—Sale  of  Food  and  Drugs  Act,  1875,  M.  6,  26— TFWttcn 
Warranty, — The  appellants  agreed  in  writing  with  H.  to  be  supplied 
daily  with  a  certain  quantity  of  "  genuine  g^od  new  milk  of  the  best 
quality  with  all  its  cream  on,''  and  the  vendor  by  the  contract,  war- 
ranted each  supply  of  milk  to  be  pure,  genuine,  and  unadulterated.  A 
churn  containing  milk  supplied  under  the  contract  was  labelled 
**  warranted  genuine  new  milk  with  all  its  cream  on."  The  milk  in  the 
chum  was  proved  to  be  adulterated.  Held^  that  the  contract  and  the 
label  together  constituted  a  written  warranty  sufficient  to  discharge 
the  appellants.— r/ie  Farmers  8f  Cleveland  Dairies  Co,  v.  Stevenson, 
60  L.J.  M.C.  70 ;  63  L.T.  776. 

Apprentice  :— 

(iii.)  Q.  B.  D. — Refusal  of  Master  to  Maintain — Conduct  of  Apprentice."-^ 
To  an  action  for  breach  of  a  covenant  by  the  master  in  an  apprenticeship 
deed  to  keep,  teach,  and  maintain  the  apprentice,  it  is  a  good  defence 
to  prove  that  the  apprentice  was  an  habitual  thiof  while  in  his  master's 
service.— Learoi/fl  v.  Brook,  L.R.  [1891]  1  Q.B.  431. 
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Arbitration  :— 

(i.)  Ch.  D. — Setting  aside  Award — Misconduct — Evidence  of. — Motion  by 
W.  to  set  aside  an  award  in  favonr  of  R.  on  the  g^andof  the  miaoondoct 
of  the  arbitrator  in  takini;  a  bribe.  The  only  evidence  of  the  tmth  of 
the  allegation  was  that  of  persons  who  had  heard  the  arbitrator  admit 
tho  fact  in  a  conversation  at  which  B.  was  not  present.  Held^  that  the 
admission  was  not  sufficiently  proved  to  enable  the  Court  to  set  aside 
the  award  as  against  R. — In  re  Whiteley  8f  Roberts*  Arhitrationt 
L.R.  [1891]  1  Ch.  658  ;  CO  L.J.  Ch.  149 ;  64  L.T.  81 ;  89  W.R.  248, 

(ii.)  H.  Ii.—  Scotch  Law— Act  of  Regulations^  1695,  s,  25. — An  award  of  an 
arbitrator  may,  according  to  Scotch  law,  and  notwithstanding  the  Act 
of  Regulations,  1695,  be  set  aside  if  the  arbitrator  has  exceeded  his 
jurisdiction,  or  disregarded  the  conditions  of  reference,  or  been  guilty 
of  misconduct.  The  appellants  contracted  with  a  railway  company  to 
construct  a  line,  to  be  completed  by  the  80th  of  September,  1884,  "  or  on 
or  before  such  respective  days  thereafter  as  might  be  respectively  fixed 
by  the  arbiter,*'  the  appellants  to  be  liable  to  pay  £20  a  day  as  compen- 
sation  if  the  line  should  not  be  completed  by  the  stipulated  time.  The 
contract  contained  an  arbitration  clause,  and  provided  that  a  part 
of  the  second  section  of  the  line  should  not  be  formed  till  a 
certain  bridge  was  finished.  In  consequence  of  the  non-completion 
of  the  bridge,  the  appellants  did  not  gain  access  to  the  gpronnd  on 
which  such  part  was  to  be  constructed  till  February,  1886,  and  the 
line  was  not  completed  till  May,  188C.  The  arbitrator  awarded  that 
the  respondents  should  have  six  months  extension  of  time,  but 
that  they  were  liable  for  the  delay  from  the  30th  of  March,  1885, 
till  May,  1886.  Held^  that  the  award  was  good  on  the  face  of  it 
and  that  there  was  no  evidence  that  the  arbitrator  had  awarded  damages 
in  respect  of  the  delay  caused  by  the  bridge  not  being  completed. — 
Adams  v.  Cheat  NoHh  of  Scotland  Railway  Co.,  L.R.  [1891]  A.C.  81. 

See  Building  Society,  p.  74,  v. 

Banker:— 

(iii.)  C.  A. — Loan — Deposit  of  Securities — Enqiiiries  as  to  Title. — Decision  of 
Ch.  D.  {see  Vol.  15,  p.  106,  i.)  affirmed. — Simmons  v.  London  Joint  Stock 
Bank  ;  Little  v.  Same,  L.R.  [1891]  1  Ch.  270 ;  63  L.T.  789. 

See  Bill  of  Exchange,  p.  74,  i. 
Bankruptcy  :— 

(iv.)  C.  A.  &  Q.  B.  D. — Annulment— Effect  of. — Tho  defendant's afi^'rs  were 
in  liquidation  in  1879,  the  plaintiff  appearing  as  creditor  for  £4,000. 
In  1885  he  signed  judgment  for  that  amount,  and  the  liquidation  was 
turned  into  a  bankruptcy.  The  plaintiff  abandoned  his  claim,  and  the 
bankruptcy  was  annulled.  He  afterwards  revived  his  judgment,  and 
issued  execution  thereon.  Held^  that  though  the  judgment,  being 
regular  in  itself,  could  not  be  set  aside  after  such  a  lapse  of  time,  it 
was  contrary  to  good  faith  and  the  legal  rights  of  the  defendant  to 
enforce  it,  and  the  execution  must  be  set  aside. — Brandon  v.  McHenry^ 
L.R.  [1891]  1  Q.B.  538 ;  64  L.T.  69;  39  W.R.  872. 

(v.)  Q.  B.  D. — Discharge — Refusal— Second  Application — Practice — Bank* 
ruptcy  Actt  1883,  ss,  28,  104.— Where  the  discharge  of  a  bankrupt  has 
been  absolutely  refused,  the  bankrupt  cannot  apply  again  de  novo  for 
his  discharge.  The  Court,  however,  has  power  to  entertain  an 
application  for  a  review,  and  may  rescind  or  vary  its  former  order  if  it 
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thinks  fit.  An  application  to  review  need  not  neoesBarily  be  founded 
on  evidence  which  might  have  been  before  the  Court  on  the  first 
application.  The  general  rule  is,  that  a  rehearing  under  sect.  104 
should  not  be  granted  where  the  only  object  of  the  applicant  is  to  get 
another  opportunity  for  appealinsr  when  he  has  let  the  time  for 
appealing  from  the  oriprinal  decision  go  by. — E.  p.  Tobias ;  in  re 
Tobias  ^  Co.,  L.R.  [1891]  1  Q.B.  463  ;  64  L.T.  115 ;  89  W.R.  399. 

(i.)  C.  A. — Judgment  Summons — Order  for  Payment  by  Instalments — JuriS' 
diction, — An  order  for  payment  by  instalments,  under  sect.  5  of  the 
Debtor's  Act,  1869,  cannot  be  made  in  the  High  Court  upon  a  judgment 
summons  after  a  receiving  order  has  been  made  against  the  judgment 
debtor.— Ford  v.  Nuthall,  64  L.T.  241. 

(ii.)  Q.  B.  D. — Order  and  Disposition — Custom  of  Trade. — P.  sent  the 
debtor,  a  retail  ironmonger,  certain  safes  on  sale  or  return.  The  safes 
remained  on  the  debtor's  premises  till  his  bankruptcy,  when  they  were 
claimed  by  the  trustee  as  being  in  his  order  and  disposition.  Issues 
were  tried  by  a  jury,  who  found  that  there  was  a  custom  among  whole- 
sale dealers  in  iron  safes  to  send  safes  to  retail  dealers  on  sale  or  return, 
and  that  the  custom  was  so  well  established  that  it  ought  to  be  known 
to  all  persons  giving  credit  to  the  bankrupt  in  the  way  of  his  trade. 
Heldt  that  the  finding  was  correct,  and  that  P.  was  entitlcwi  to  the  safes. 
—E,  p.  Poppleton ;  in  re  Lock,  63  L.T.  839 ;  39  W.R.  384. 

(iii.)  Q,  B.  D. — Provable  Debt— Betting — Estoppel. — A.  obtained  judgment 
by  default  against  a  debtor  for  money  lost  in  betting,  and,  in  considera- 
tion of  the  debtor  abandoning  a  summons  to  set  aside  the  judgment, 
abstained  from  posting  the  debtor.  Held,  that  as  the  consideration  for 
the  judgment  was  the  money  lost  in  betting,  and  not  the  abstaining 
from  posting,  the  judgment  debt  was  not  provable.  Where,  after  a 
receiving  o^er  had  been  made,  the  debtor's  solicitor  requested  a 
creditor  to  prove  his  debt  in  order  to  vote  for  a  scheme  under  which  a 
dividend  was  to  be  paid  on  all  provable  debts,  the  trustee  is  not,  after 
the  scheme  has  been  carried,  estopped  from  rejecting  the  proof  of  such 
creditor,  at  any  rate  in  the  absence  of  proof  that  the  scheme  would  not 
have  been  carried  without  the  assistance  of  such  creditor.  An  assignee 
from  ^uch  creditor  is  in  no  better  position  than  such  creditor. — E,  p. 
Beaton ;  in  re  Deerhurst,  64  L.T.  118. 

(iv.)  Q.  B.  D. — Proof — Voting — Contingent  Debt — Surety — Bankruptcy  Act^ 
1883,  Appendix,  Sched.  1,  r.  9. — Even  if  the  liability  of  a  surety  for  the 
debtor  can  become  the  subject  of  proof  before  the  debt  for  which  he  is 
surety  has  been  paid,  such  proof  could  only  be  for  an  unliquidated  or 
contingent  debt,  in  respect  of  which  the  creditor  would  not  be  entitled 
to  vote.— F.  p.  Whittakerf  in  re  Parrott,  63  L.T.  777;  39  W.R.  400. 

(v.)  Q.  B.  D. — ** Property** — Salary — Assignment  of—Chaplain  to  Work- 
house.— A  chaplain  to  a  workhouse,  appointed  and  paid  by  the  guardians, 
but  liable  to  dismissal  only  by  the  Local  Government  Board,  is  not  a 
public  officer  so  as  to  render  a  charge  by  him  on  his  salary  invalid  as 
against  his  trustee  in  bankruptcy. — In  re  Mirams^  64  L.T.  117. 

(vi.)  Ch.  D, — Scheme  of  Arrangement — Approval  of  Court — After  acquired 
Property — Bankruptcy  Act,  1883,  ss.  18,  28,  44. — In  the  absence  of  any 
stipulation  to  the  contrary  in  a  scheme  of  arrangement  approved  by  the 
Court,  the  scheme  only  operates  to  convey  to  the  trustee  the  property  to 
which  the  debtor  is  entitled  at  the  date  of  the  approval  of  the  scheme 
by  the  Court,  and  the  approval  by  the  Court  operates  as  a  discharge  of 
the  debtor.— ^n^Zand  v.  Provincial  Assets  Co.,  64  L.T.  53;  39  W.R.  286. 
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(i.)  Q.  B.  D.—Stolen  Money^Right  to  /olZotc.— The  banknipt,  wbo  was 
cashier  of  a  bank,  misappropriated  money  entmsted  to  him  by  his 
employers,  and  purchased  shares  therewith.  HM^  that  the  bank  had  a 
right  to  follow  the  money,  and  that  the  trustee  in  bankruptcy  must 
deliver  up  the  shares  to  them. — E,  p,  Manchester  and  County  Bank ;  in 
re  Hulton,  89  W.R.  303. 

Bill  of  Exchange:— 

(ii.)  H.  li,— Banker — Negligence — Forgery — "  Fictitious  or  Non-existeiU  " 
Payee — Bills  of  Exchange  Act,  1882,  s.  7,  suh-s,  8. — Decision  of  C.  A. 
(see  Vol.  14,  p.  101,  vii.)  reversed. — Bank  of  England  v.  Vagliano, 
60  L.  J.  Q.B.  145. 

See  Infant,  p.  81,  vi. 
Bill  Of  Sale:- 

(iii.)  C.  A. — Validity  ^Address  of  Witness — Names  of  Parties. — ^The  execu- 
tion of  a  bill  of  sale  was  attested  by  C.  '*  clerk  to  the  D.  Bank,  6,  D. 
Street.*'  It  appeared  from  the  affidavit  filed  with  the  bill  of  sale  that 
C,  though  employed  at  the  D.  Bank,  resided  elsewhere.  Held,  that  the 
address  was  sufficient.  The  g^ntee  was  described  as  **  the  D.  Bank, 
of  6,  D.  Street,  Charing  Cross  (of  which  said  bank  L.  S.  of  the  same 
place  is  the  sole  proprietor.")  The  D.  bank  was  treated  throughout  the 
instrument  as  the  grantee,  the  name  of  L.  S.  not  being  again  mentioned. 
Held,  that  the  bill  of  sale  was  void,  because  the  name  of  the  grantee 
was  not  given  without  ambiguity. — Woodward  y,  Ueseltine,  L.B.  [1891]  1 
Ch.464;  39  W.B.  405. 

(iv.)  C,  A. — Assignment  of  Chattels — Hire — Substance  of  Transaction, — The 
plaintiff  executed  a  deed  whereby  he  assigned  chattels  to  the  defendants 
absolutely,  and  also  an  agreement  whereby  he  hired  the  chattels  from 
them.  The  intention  was  merely  to  create  a  security  for  money.  The 
documents  were  not  registered  as  bills  of  sale.  Held,  that  the  sub- 
stance  of  the  transaction,  and  not  the  form  must  be  looked  at,  that  the 
documents  amounted  to  a  bill  of  sale,  and  were  void  for  want  of 
registration,  and  that  the  plaintiff  was  entitled  to  sue  the  defendants 
who  had  seized  the  chattels  for  breach  of  the  conditions  of  the  hiring 
agreement.— If adeW  v.  Thomas  St  Co.,  L.R.  [1891]  1  Q.B.  230;  64,  L.T.  9 ; 
39  W.R.  280. 

See  Company,  p.  76,  iii.    Marriage  Settlement,  p.  85,  iv. 
Building  Society:  ~ 

(v.)  Q,  B.  D. — Arbitration — Power  to  Order  Case  to  be  Stated. — In  an 
arbitration  under  the  Building  Societies  Act,  1874,  between  a  building 
society  and  one  of  its  members,  the  Court  has  no  power  to  order  the 
arbitrator  to  state  a  case  on  points  of  law  which  have  arisen  in  the 
reference. — In  re  Arbitration  between  Knight  Sf  Tabernacle  Building 
Society,  64  L.T.  204. 

Charity  :— 

(vi.)  Ch,  D. — Mortmain — Interest  in  Land. — A  corporation,  under  the 
powers  of  Acts  of  Parliament  which  imposed  on  them  the  duty  of 
supplying  their  town  with  water,  borrow^  money  on  the  security  of 
mortgages  of  the  rents,  rates,  and  waterworks,  which  they  were  author- 
ised to  charge,  levy,  purchase,  and  make.  Held,  that  the  intention  of 
the  Acts  was  that  the  waterworks  should  continue  as  a  gmng  concern 
under  the  management  of  the  corporation,  notwithstanding  the  mort- 
gages,  and  that  the  mortgages  must  be  construed  as  charges  on  the 
general  underiaking,  and  not  as  gpving  an  interest  in  land. — Wignall 
V.  Park,  60  L.J.  Ch.  195;  64  L.T.  267  j  39  W.B.  346. 
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Cheque:— 

(i-)  C.  A.—NegoiiahiUty— Crossing— Bill  of  Exchange  Act,  1882,  ss,  8, 85, 73. 
— When  it  is  intended  that  a  cheque  shall  not  be  negotiable  it  mast  be  so 
stated  on  it  clearly  and  nnmistalsAblj.  Q^csref  whether  a  cheque  payable 
to  bearer  or  order  can  be  rendered  not  negotiable  otherwise  than  by 
writing  "  not  negotiable  **  across  it.  S.  gave  a  cheque  to  M.,  payable  to 
order,  and  crossed  '*  Account  of  M.,  N.  bank."  The  cheque  was  sent 
to  the  N.  bank,  and  placed  to  M.'s  credit,  and  M.  was  allowed  to  draw 
on  account  of  it  before  the  amount  was  paid  to  the  bank.  On  presenta- 
tion at  the  bank  of  S.  the  cheque  was  dishonoured,  whereby  M.'s 
account  at  the  N.  bank  was  overdrawn.  M.  did  not  refund,  and  the  N. 
bank  sued  S.  for  the  amount  of  the  cheque.  Held,  that  the  cheque  was 
negotiable,  and  that  the  N.  bank  was  a  bond  fide  holder  for  value, 
having  allowed  M.  to  draw  on  account  of  the  cheque,  and  could  sue  S. 
for  the  amount.— r/te  National  Bank  v.  8ilke,  L.R.  [1891]  1  Q.B.  435 ; 
60  L.J.  Q.B.  199 ;  63  L.T.  787  ;  39  W.R.  361. 

Colonial  Laws :— 

(ii.)  P.  C. — Ceylon — Fiscal  Sale — Ejectment. — In  an  action  of  ejectment  it 
appeared  that  the  plaintiff  had  derived  title  from  the  mortgagor  of  the 
estate,  and  had  covenanted  with  his  vendor  to  pay  all  sums  due  on  the 
mortgage ;  while  the  defendant  had  derived  title  and  possession  by  a 
subsequent  purchase  at  a  fiscal  sale  obtained  by  the  mortgagee  in 
possession  in  proceedings  to  which  the  plaintiff  was  not  a  party.  Held, 
that  whether  the  plaintiff  was  bound  by  the  fiscal  sale  or  not,  he  could 
not  eject  the  defendant  without  at  least  paying  him  the  moneys  due  on 
the  mortgage,  and  that,  whether  he  was  entitled  to  redeem  or  not,  it 
could  not  be  decreed  to  him  in  this  action,  as  he  had  not  claimed  such 
relief. — iiuruga^er  Marimuttu  v.  De  Soysa^  L.R.  [1891]  A.C.  69. 

(iii.)  P.  O. — New  South  Wales — Intestacy — Real  Estate — Tenant  by  Courtesy, 
—By  the  New  South  Wales  Act,  26  Vict.,  No.  201,  sect.  1,  the  real 
estate  of  an  intestate  is  vested  in  his  personal  representative,  instead  of 
in  his  heir-at-law ;  and  the  proviso  in  sect.  2,  with  respect  to  tenancy 
by  courtesy  does  not  have  the  effect  of  restoring  the  right  of  succession 
to  the  heir-at-law  when  the  intestate  is  a  married  woman  whose  husband 
survives  her. — Plomley  v.  Shepherd,  64  L.T.  94. 

(iv.)  P.  C.—Victoria^Transfer  of  Land— Statute  No,  301  of  1%66— Register 
— Forged  Deed —Mortgage. — A  mortgagee  advancing  money  on  the  faith 
of  the  register  of  titles  and  incumbrances  does  not  get  a  good  security 
except  by  dealing  with  the  person  who,  according  to  the  register,  is  the 
proprietor  having  title  to  create  the  incumbrance ;  and  the  mortgagee 
must  ascertain  that  the  principal  for  whom  an  agent  professes  to  act  is 
the  person  who  is  registered  as  proprietori  and  must  see  that  he  gets  a 
genuine  deed  executed  by  that  principal.  Where  a  solicitor,  by  a  forged 
transfer,  fraudulently  procured  the  name  of  a  non-existent  person  to 
be  registered  as  that  of  the  proprietor  of  land,  and  afterwards  professed 
to  have  witnessed  the  signature  of  such  person  to  a  deed  of  mortg^e, 
the  signature  having  in  fact  been  written  by  himself,  held,  that  such 
deed  was  invalid,  and  did  not  constitute  an  incumbrance  upon  the  title 
of  the  real  proprietor,  even  in  the  hands  of  a  bond  fide  mortgagee  for 
value.-  Qibbs  v.  Messer,  64  L.T.  237. 

Company  :— 

(v.)  Ch,  D. — Alteration  of  Memorandum^Business — Objects — Main  Purpose 
— Companies  (Memorandum  of  Association)  Act,  1890,  s.  1  (2),  (4),  (5), 
(a),  (b), — A  company  formed  for  the  purpose  of  investing  in  Qovemment 
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stock  or  other  seoarities  goaraDteed  by  Goyernment,  cannot  alter  its 
memorandum  of  assooiation,  so  as  to  extend  its  power  of  investment  to 
non-Government  secarities. — In  re  Ooi'emment  Stock  Investment  Co., 
39  W.R.  376. 

(i.)  Ch.  D. — Alteration  of  Memorandum  of  Association  —  Companies 
(Memorandum  of  Associatvjn)  Act^  1890. — The  objects  of  a  company, 
as  stated  in  its  memorandum  of  association,  were  those  of  a  loan  and 
investment  company.  It  was  proposed  to  add  to  these  the  objects  of  a 
guarantee  and  finance  company  with  greater  borrowing  powers.  It 
was  proved  that  the  alterations  would  enable  it  to  carry  on  business 
more  efficiently.  The  company  had  not  been  brought  before  the  public, 
nor  had  it  carried  on  any  business.  There  were  no  shareholders  except 
the  subscribers  to  the  memorandum  of  association,  and  no  creditors  or 
debenture-holders.  Held^  that  the  alteration  ought  to  be  sanctioned ; 
and  that  advertisements  of  the  petition  might  be  dispensed  with. — In 
re  Empire  Trust  Co.,  64  L.T.  221. 

(ii.)  C.  A. — Contributory — Payment  in  Cash  for  Shares — Companies  Act, 
18G7,  5.  25.— Shares  which  have  been  allotted  to,  and  accepted  by,  a 
creditor  of  a  compauy  as  fully  paid  up,  in  consideration  of  the 
extinguishment  of  the  company's  debt,  cannot,  in  the  liquidation  of 
the  company,  be  treated  as  paid  for  *'  in  cash,"  because  a  contract  to 
take  fully  paid  up  shares  creates  no  liability  to  pay  money,  and  there  is, 
therefore,  no  extinguishment  of  existing  cross -debts. — E.  p.  Zoutpans* 
herg  Prospecting  Go. ;  in  re  Johannesburg  Hotel  Co.y  64  L.T.  61  ; 
38  W.R.  260. 

(iii.)  C.  A..— Debentures—Bill  of  Sale— Bills  of  Sale  Acts,  1854,  1878,  1882. 
— Debentures  of  a  joint  stock  company,  which  charge  the  floating  real 
and  personal  estate  of  the  company,  do  not  require  registration  as  bills 
of  sale.  Mortgages,  or  charges  of  any  incorporated  company,  for  the 
registration  of  which  statutory  provision  is  made  by  the  Companies 
Clauses  Act,  1845,  or  the  Companies  Act,  1862,  are  not  within  the  Bills 
of  Sale  Act,  1878. — E.  p,  Lowe :  in  re  Standard  Manufacturing  Co,, 
89  W.R.  869. 

(iv.)  Ch.  D. — Debenture — Receiver, — Where  debentures  include  all  the 
property  of  a  company,  and  the  company  is  insolvent,  the  debenture- 
holders  are  entitled  to  the  appointment  of  a  receiver  of  the  assets  of 
the  company,  although  the  principal  secured  by  the  debentures  is  not 
immediately  payable,  and  there  is  no  interest  in  arrears. — M*Mahon  ▼. 
North  Kent  Ironworks,  89  W.R.  849. 

(v.)  Ch.  D. — Debenture-holder* s  Action — Winding-up. — Decision  of  Ch.  D. 
(see  Vol.  16,  p.  40,  iv.)  affirmed.— BajTicy  y.  Joshua  Stubbs,  Limited, 
L.R.  [1891]  1  Ch.  475 ;  60  L.J.  Ch.  190. 

(vi.)  Ch.  D. — Memorandum  of  Association — Defective  Signature — Registra- 
tion—  Winding-up — Jurisdiction. — The  certificate  of  registration  is  not 
conclusive  as  to  the  due  signature  of  the  memorandum  of  association. 
Where  of  seven  persons  who  purported  to  have  signed  the  memorandum, 
one  signed  it  twice,  once  in  his  own  name,  and  once  in  that  of  another 
person,  held,  that  the  company  was  not  incorporated,  and  that  the 
Court  had  no  jurisdiction  to  wind  it  up  on  a  oreditor*s  petition. — In  re 
National  Debenture  and  Assets  Corporation,  64  L.T.  229. 

(vii.)  Ch.  D. — Reduction  of  Capital — Lost  Capital — Companies  Act,  1877, 
8,  8. — A  sum  which  has  been  expended  out  of  oapiti^  in  preliminary, 
agency,  establishment,  and  extension  expenses,  in  order  to  establish  a 
company  as  an  insnranoe  office,  cannot  be  regarded  as  lost  capital,  or 
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capital  unrepresented  by  available  assets,  and  a  petition  for  the  redaction 
of  the  capital  by  the  greater  part  of  such  sum  will  be  dismissed. — 
In  re  Abstainers  and  General  Insurance  Co.,  64  L.T.  256. 

(«.)  C.  A. — Winding-up — Arrangement — Sanction  to  Scheme — Joint  Slock 
Companies  Arrangement  Act^  1870,  s.  2. — Decision  of  Ch.  D.  (see 
Vol.  16,  p.  42,  i.)  affirmed. — In  re  Alahamaf  New  Orleans^  Texas^  and 
Pacific  Junction  Railway  Co.,  L.R.  [1891]  1  Ch.  213  ;  60  L.J.  Ch.  221; 
64  L.T.  127. 

(ii.)  C.  A. — Winding-up — Contributory — See  Vol.  16,  p.  41,  vii. — Held, 
that  though  C.  might  have  rendered  himself  liable  on  the  ground  of 
fraud,  yet  the  facts  did  not  disclose  sach  a  contract  on  his  part  to  take 
shares  as  to  justify  placing  his  executors  on  the  list  of  contributories. 
Decision  of  Ch.  D.  reversed. — In  re  Britannia  Fire  Associations 
Coventry's  Case,  L.R.  [1891]  1  Ch.  202  ;  60  L.J.  Ch.  186 ;  64  L.T.  185 ; 
39  W.B.  328. 

(iii.)  Ch.  D. — Winding-up — Contributory — Balance  Order — Action  for  Calls 
— Merger — Companies  Act,  1862,  ss.  101,  102,  120. — A  balance  order 
was  made  on  a  contributory,  ordering  him  to  pay  the  amount  of  calls 
made  before  the  winding-up.  The  order  could  not  be  servedj  owing  to 
the  contributory  being  out  of  the  jurisdiction.  Held,  that  the  original 
obligation  of  the  contributory  to  pay  the  calls  was  not  merged  in  the 
balance  order,  and  that  an  action  for  the  amoant  of  the  calls  was 
maintainable. — Westmoreland  Green  and  Blue  Slate  Co.  v.  Feilden, 
39  W.R.  379. 

(i V.)  Ch,.  D. — Winding-up — Landlord — Hypothec — Sequestration — Companies 
Act,  1862,  s.  163. — Held,  that  a  sequestration  issued  without  leave  of 
the  Court  at  the  suit  of  a  Scotch  landlord  to  enforce  his  hypothec  was 
void.  Leave  granted  to  the  landlord  to  proceed  with  the  sequestration 
unless  security  was  given  for  the  current  yearns  rent,  inclading  a  period 
previous  to  the  winding. up,  on  terms  of  the  landlord  paying  the 
costs  of  the  motion. — In  re  Wanzcr,  Limited,  L.R.  [1891]  1  Ch.  305 ; 
89  W.R.  343. 

(v.)  Ch.  D. — Winding-up — Surplus  Assets — Ordinary  and  Preference  Share- 
holders.—A  company's  articles  provided  that  the  directors  might  set 
aside  out  of  profits  a  reserve  sum  for  specified  purposes  and  contin- 
gencies in  priority  to  dividends,  and  subject  thereto,  that  the  entire  profits 
of  each  year  should  belong  to  the  shareholders.  Preference  shares  were 
issued  under  a  power  to  increase  capital.  The  undertaking  was  sold 
under  an  Act  of  Parliament  at  a  price  which  left  a  surplus  in 
excess  of  the  liabilities  and  the  paid-up  capital.  The  sale  was  com. 
pleted  during  the  currency  of  a  financial  year.  Held  (1),  that  the 
ordinary  shareholders  were  entitled  to  the  net  profits  of  the  current 
year  (subject  to  paying  an  apportioned  dividend  to  the  preference 
shareholders),  including  a  balance  carried  forward  from  the  last  year, 
and  a  sum  reserved  for  improvements,  and  not  applied ;  (2)  that  they 
were  not  entitled  to  reserve  funds  for  insurance  and  depreciation; 
(3)  nor  to  any  inquiry  as  to  the  excess  of  the  real  value  of  the  plant 
and  works  over  the  value  as  stated  in  the  published  accounts,  or  as  to 
any  application  in  the  past  accounts  to  capital  purposes  of  sums  which 
might  have  been  divided  as  profits.— Jw  re  Bndgewater  Navigation  Co., 
L.R.  [1891]  1  Ch.  155. 
See  Practice,  p.  94,  iii,  iv. 

Conflict  of  Laws  :— 

(▼i.)  Ch.  D. — Scotch  Judicial  Process  —  Charges -^Notice — Priority. — The 
Q.  company,  domiciled  in  Queensland,  issued  debentures  charging  its 
unpaid  capital.    After  such  capital  had  been  called  up,  but  not  paid. 
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the  A.  company  commenced  an  action  in  Scotland  against  the  Q. 
company,  and  arrested  the  calls  on  certain  shares  in  the  Q.  company 
which  were  held  in  Scotland,  the  holders  of  such  shares  having  no 
notice  of  the  debentures.  It  was  in  evidence  that  the  arrestment 
was  eqnivalent  to  an  assignment  with  notice  to  the  debtor,  and  took 
priority  over  an  earlier  assignment  without  notice.  Held,  that  the 
qneetion  of  priority  in  respect  of  the  calls  so  arrested  mnst  be  deter- 
mined  by  Scotch  law,  and  that  the  A.  company  had  priority. — In  re 
Queensland  Mercantile  and  Agency  Co,,  L.B.  [1891]  1  Gh.  536. 

Copyright  :— 

(i.)  Ch,  D, — Dramatising  Novel, — A.  published  a  drama,  and  afterwards 
a  novel  founded  on  it.  C.  published  a  drama  which  was  dramatised 
directly  from  the  novel,  and  not  with  the  help  of  A.'s  drama.  Heldf 
that  A.  having  published  his  drama  before  the  novel,  no  person  had  a 
right  to  infringe  the  stage  copyright  in  the  drama,  even  though  the 
passages  complained  of  were  taken  from  the  novel  and  not  from  the 
drama,  and  that  C.  mnst  be  restrained  from  representing  his  drama. — 
Schleainger  v.  Turner,  63  L.T.  764. 

(ii.)  Ch.  D. — Dramatising  Novel. — A.  published  a  novel  and  afterwards 
published  a  dramatised  version  of  it.  B.  published  a  dramatised  version 
of  the  novel,  after  the  publication  of  A.'s  version,  B.'s  version  being 
made  directly  from  the  novel,  and  not  with  the  help  of  A.'s  version. 
Hddy  that  A.  having  published  the  novel  before  the  drama,  any  person 
had  a  right  to  dramatise  the  novel  and  represent  the  drama,  and  that 
B.  could  not  be  restrained  from  doing  so. — Schlesinger  v.  Bedford^ 
63  L.T.  762. 

(iii.)  Q.  B.  D. — Drama— Infringement — Penalties — Doulile  Costs — Indemnify 
—3^4  Will.  IV.,  c.  15,  8.  2—5  ^  6  Vict.,  c.  97,  s.  2—IL8.C.,  1883, 
0.  xxii.,  r.  7. — Where  the  owner  of  the  copyright  of  a  play  had  sued  for 
penalties  in  the  High  Court,  and  the  defendant  had  paid  the  amount 
into  Court,  and  the  plaintiff  had  accepted  that  amount  in  satisfaction, 
held,  that  the  plaintiff  was  entitled  to  the  costs  of  the  suit,  although 
the  amount  recovered  was  under  £10,  either,  per  Wills,  J.,  because  he 
was,  by  the  above-mentioned  statutes,  entitled  to  a  full  and  reasonable 
indemnity  as  to  costs,  or,  per  Williams,  J.,  because  the  Court  had  a 
discretion  to  allow  such  costs. — Reeve  v.  Qihsonj  64  L.T.  141. 

Coroner  :— 

(iv.)  Q^  B.  jy.Salary— Period  of  Five  Years— New  Coroner — Division  of 
District — Remedy  of  Coroner — County  Coroners  Act,  1860,  8.  4. — The 
period  of  five  years,  for  which  a  coroner's  salary  is  fixed,  ends  with  the 
coroner's  death,  and  his  successor  is  entitled  to  have  a  new  fixing  of  his 
salary,  and  to  receive  the  salary  so  fixed  for  a  period  of  five  years  from 
the  time  it  is  so  fixed,  although  in  the  meantime  his  district  is  divided, 
and  a  new  coroner  appointed  to  part  of  it.  The  coroner's  remedy  for 
enforcing  his  rights  with  respect  to  the  salary  is  the  prerogative  writ 
of  mandamus  to  the  county  justices,  and  not  an  action  against  the 
justices  or  any  number  of  them  acting  for  the  whole,  claiming  a 
declaration  of  his  rights  or  a  mandamus  to  enforce  such  rights. — 
Baxter  v.  London  County  Council,  63  L.T.  767. 

CoBts  :— 

(v.)  Q.  B.  D. — Cowity  Court — Action  Remitted  from  High  Court— Charge 
of  Solicitors. — An  action  for  £30  for  work  done  was  commenced  in  the 
High  Court,  and  was  remitted  to  a  County  Court,  where  the  plaintiff 
obtained  judgment  for  £30  and  costs.     Before  the  action  was  remitted 
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the  plaintiflE  changed  his  solicitor.  The  registrar  of  the  County  Court 
refused  to  tax  on  the  High  Court  scale  the  costs  of  the  solicitor  who 
acted  for  the  plaintiff  in  the  High  Court.  Held^  that  the  solicitor  waa 
entitled  to  recover  such  costs  against  his  client,  as  they  did  not  come 
within  sect.  48  of  the  County  Courts  Act,  1888,  not  being  costs  for 
work  done  in  a  County  Court. — Boydell  y.  MUlaVf  39  W.B.  335. 

Criminal  Law  :— 

(i.)  C.  O,  "Bi,— Fraud— Preparing  False  Evidence  for  an  Arhitration,^The 
defendant  was  tried  and  convicted  on  a  count  which  stated,  in  substance, 
that  having  been  appointed  by  the  sellers  of  a  cargo  of  wheat  to  take 
samples  of  the  cargo  to  be  used  in  case  the  quality  of  the  cargo  should 
be  submitted  to  arbitration,  he  had,  with  the  intent  of  deceiving  the 
arbitrator  to  be  appointed,  Qubstituted  other  wheat  for  the  samples 
which  had  been  taken  from  the  cargo,  and  had  forwarded  the  false 
samples  as  if  they  were  genuine  samples  taken  from  the  cargo.  Held, 
that  the  count  stated  an  indictable  offence  at  common  law. — Reg,  v. 
Vrcones,  L.B,  [1891]  1  Q.B.  360  j  60  L.J.  M.C.  62;  39  W.R.  366. 

Crown:— 

(ii.)  C.  A. — Gold  Mining — Mixture  of  Minerals^Right  of  Subject  to  Work, — 
Decision  of  Ch.  D.  (see  Vol.  16,  p.  44,  i.)  affirmed. — Attorney- General  v. 
Morgan,  L.B.  [1891]  1  Ch.  432  j  60  L.  J.  Oh.  126 ;  89  W.B.  324. 

Deed  :— 

(iii.)  Q.  B.  D, — Execution — Validity — Fraud. — The  mortgagee  in  possession 
of  property  was  induced  by  the  fraud  of  her  solicitor,  and  under  the 
belief  that  she  was  signing  a  lease  of  the  property,  to  execute  a  deed 
which  falsely  recited  that  the  solicitor  had  agreed  to  pay  her  the  amount 
due  on  the  mortgage,  and  purported  to  assign  to  him  the  mortgage  debt 
and  securities  for  the  same.  Held,  that  the  deed  was  void,  as  the  mind 
of  the  mortgagee  did  not  go  with  the  deed,  and  she  had  not  been  guilty 
of  negligence.— JPaveZl  v.  Wrighty  64  L.T.  85. 

Eoolesiastioal  Law:— 

(iv.)  Ch.  D. — Sequestration— Effect  of— Sequestration  Act,  1871. — The  rights 
and  position  of  an  incumbent  after  sequestration,  except  so  far  as  they 
are  interfered  with  by  the  express  terms  of  the  Sequestration  Act,  1871, 
remain  unaltered.  A  rector,  therefore,  after  sequestration  of  his 
benefice,  has  the  right  of  appointing  a  parish  clerk. — Lawrence  ▼• 
Edwards,  L.B.  [1891]  1  Ch.  144 ;  64  L.T.  77 ;  39  W.B.  411. 

(v.)  C.  A. — Public  Worship  Regulation  Act,  1874,  ss,  8, 9 — Representation — 
Second  Representation, — See  Vol.  16,  p.  44,  iv.  Held,  that  the  mandamus 
ought  not  to  go,  as  the  effect  of  the  bishop's  answer  to  the  representa- 
tion was  that  he  had  considered  all  the  circumstances  of  the  case 
which  he  honestly  thought  material,  and  it  had  not  been  shewn  that  he 
had  considered  and  acted  on  anything  which  was  not  a  circumstance  of 
the  oaae.^Reg,  v.  Bishop  of  Loiidon  (No.  2),  63  L.T.  819. 

(vi.)  In  the  Court  of  the  Archbishop  of  Canterbury.— //o^y 

Communion — Celebration  of.— The  mere  f&ot  that  two  candies,  though 
not  required  for  the  purpose  of  giving  light,  are  kept  standing  on  the 
communion  table  during  the  service  is  not  a  breach  of  the  law.  The 
nse  of  a  cup  containing  water  and  wine  mixed  beforehand  is  not 
unlawful,  but  the  mixing  of  water  and  wine  in  and  as  part  of  the 
service  is  unlawful.  It  is  not  unlawful  to  stand  during  the  service  down 
to  the  ordering  of  the  bread  and  wine  on  the  west  side  of  the  table  nnrl 
not  on  the  north  side.    The  manual  acts  must  be  performed  so  as  to  be 
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visible  to  the  congregatioD.  The  singiDg  of  the  hymn  AgDUS  Dei 
immediately  after  the  prayer  of  oonseoration  is  not  an  unlawful 
addition  to  the  service.  The  making  of  the  sign  of  the  cross  during 
the  absolution  and  benediction  is  an  addition  to  the  ceremonies  of  the 
cbnrch,  and  is  unlawful.  Pouring  the  water  and  wine  into  the  paten 
and  chalice  and  drinking  the  same  is  not  by  itself  a  ceremony,  and  where 
such  acts  are  done  after  the  benediction,  and  not  as  part  of  the  service, 
they  are  not  unlawful. — Read  v.  Bishop  of  Lincoln^  L.R.  [1891]  P.  9.; 
64  L.T.  149. 

Evidence  :— 

(i.)  Ch.  D. — Admissibility — Promissory  Note — Stamp — Stamp  Actf  1870, 
8. 54. — A  promissory  note  insufficiently  stamped  cannot  be  admitted  in 
evidence  to  prove  the  receipt  of  the  money  for  which  it  was  given. — 
Ashling  V.  Boon,  L.R.  [1891]  1  Ch.  468 ;  64  L.T.  193  ;  89  W.B.  298. 

Exeoutor.— Sm  Vendor  and  Purchaser,  p.  104,' ii. 

Extradition:  — 

(ii.)  Q.  B.  D, — English  and  Foreign  Warrants — Description  of  Offence — 
Larceny. — In  proceedings  under  the  Extradition  Acts  it  is  not  neces- 
sary that  the  description  of  the  offence  in  the  English  warrant  should 
correspond  in  terms  with  the  description  in  the  foreign  warrant.  It 
is  sufficient  if  evidence  has  been  brought  against  the  prisoner  in  a 
foreign  country  establishing  a  crime  by  the  law  of  that  country,  and 
if  the  same  facts  establish  a  crime  by  English  law.  An  attorney  or 
agent  who  receives  money  from  a  client  to  invest  when  a  suitable 
investment  in  found,  both  attorney  and  client  in  the  meantime  seeking 
for  such  investment,  has  received  the  money  for  "safe  custody/'  and, 
if  he  misappropriates  it,  is  guilty  of  an  offence  against  the  Larceny 
Act,  1861.  sect.  76,—In  re  Bellencontre,  89  W.R.  381. 

Friendly  Society  :— 

(iii.)  Q.  B.  D. — Misappropriation  hy  Officer — Conviction  under  Statute — Bar 
to  Action — Friendly  Societies  Act^  1876,  s.  16,  suh.'S.  9.— The  defendant, 
an  officer  of  a  friendly  society,  was  charged  with  misappropriation 
of  the  society's  moneys,  and,  an  order  for  payment  not  having  been 
complied  with,  was  imprisoned.  The  directors  of  the  society  sued  him  for 
the  amount  which  he  ought  to  have  paid,  /feld,  that  the  plaintiffs  having 
availed  themselves  of  their  statutory  remedy,  and  the  defendant  having 
been  convicted  and  punished,  the  plaintiflb*  remedy  by  action  was 
barred.— Femon  v.  Watson,  L.R.  [1891]  1  Q.B.  400;  60  L.J.  Q.B.  206. 

Husband  and  Wife  :— 

(iv.)  C.  A, — Right  to  Custody  of  Wife*8  Person. — The  relation  of  husband 
and  wife  does  not  give  the  husband  complete  dominion  over  the  wife*8 
person,  when  unaccompanied  by  any  circumstance  of  misconduct,  or 
any  approiimate  approach  to  misconduct  on  her  part,  which  would 
entitle  the  husband  to  restrain  her.  Where  a  wife  has  refused  to 
comply  with  a  decree  for  the  restitution  of  conjugal  rights  obtained  by 
the  husband,  he  is  not  entitled  to  seize  her  by  force  and  keep  her  in 
confinement. — Reg,  v.  Jackson,  39  W.R.  407. 

(v.)  P.  D, — Divorce — Wife^s  Adultery — Separation  Order  in  Force  against 
Husband, — In  an  undefended  divorce  suit  a  decree  nisi  for  divorce  was 
granted  on  the  g^und  of  the  wife's  adultery  in  favour  of  a  husband  who 
had  been  previously  convicted  of  an  aggravated  assault  on  the  wife,  and 
against  whom  a  separation  order  and  an  order  for  an  allowance  had  been 
made  in  oonsequenoe  of  such  assault. — Sergent  v.  Sergent,  64  L.T.  236. 
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(i.)  C.  A. — Divorce— Cruelty — Delay. — No  general  rule  can  be  laid  down 
as  to  what  amount  of  insult  or  offensive  couduct  on  the  part  of  a 
husband  will,  in  the  absence  of  physical  violence,  amount  to  cruelty. 
A  wife  petitioned  for  a  divorce  en  the  ground  of  adultery  and  cruelty. 
She  had  been  separated  from  her  husband  for  twenty  years,  and  the 
alleged  cruelty  was  before  the  separation.  8he  explained  the  delay  by 
saying  that  she  wished  to  wait  till  her  son,  the  only  child  of  the 
marriage,  was  grovm  up.  Heldy  that  the  delay  was  unreasonable. — 
Beauclerk  v.  Reaiicleik,  GO  L.J.  P.  20 ;  64  L.T.  35. 

(ii.)  P.  D. — Divoi'ce — Custody  of  Children, — A  marriage  being  dissolved  on 
the  wife's  petition,  the  custody  of  the  children  was  given  to  the 
petitioner,  and  the  respondent  was  ordered  to  allow  her  permanent  main- 
tenance. The  petitioner  took  charge  of  one  child,  a  girl,  but  allowed 
the  respondent  to  retain  the  other,  a  boy.  Subsequently ,'on  proof  that 
the  petitioner  was  no  longer  a  fit  person  to  have  charge  of  her  daughter, 
and  that  the  respondent,  who  had  married  again,  was  leading  a  respec- 
table  life,  the  Court  made  an  order  transferring  the  custody  of  the 
daughter  to  him,  but  refused  to  reduce  the  amount  of  the  petitioner's 
maintenance.— m^e  v.  Witt,  L.R.  [1891]  P.  1G8;  64  L.T.  121. 

(iii.)  P.  D. — Divorce— Provision  for  Ouilty  Wife — Dum  Sola  Clause. — Pro- 
vision was  made  for  the  maintenance  of  a  wife  found  guilty  of 
adultery  without  the  insertion  of  a  durn  sola  et  casta  clause,  the  pro- 
yieion  being  a  bare  allowance  for  her  maintenance. — Lander  v.  Lander, 
L.R.  [1891]  P.  161 J  64  L.T.  120;  39  W.R.  416. 

(iv.)  P.  D, — Restitution  of  Conjugal  Rights — Non-Compliance  with  Order ^ 
Settlement — Matrimonial  Causes  Act,  1884,  s.  45. — Where  an  order  for 
restitution  of  conjugal  rights  is  disobeyed  by  the  wife,  the  Court  may 
order  her  to  make  an  annual  payment  to  the  husband,  and  to  secure  it 
by  settlement,  although  her  only  property  is  settled  on  herself  for  life 
without  power  of  anticipation. — Michell  v.  Michell,  L.R.  [1891]  P.  166 ; 
64  L.T.  91. 

See  Married  Woman,  p.  86,  vi. 
Infant  :— 

(v.)  Ch.  D. — Guardianship, — A  Protestant  married  a  Roman  Catholic 
woman,  and  agpreed  that  the  children  of  the  marriage  should  be  educated 
as  Roman  Catholics.  A  daughter  was  bom  and  baptised  as  a  Roman 
Catholic  The  father  died  in  1886,  and  the  mother  in  1889.  M.,  the 
mother's  cousin,  a  Protestant,  had,  with  the  mother's  consent,  taken 
care  of  the  child  during  nearly  the  whole  time  from  the  father's  death 
until  after  the  mother's  death,  when  C,  the  mother's  brother,  took 
forcible  possession  of  the  child,  and  sent  it  out  of  the  country. 
The  child  was  brought  back  under  Habeas  Corpus  proceedings, 
and  C.  applied  to  have  himself,  and  certain  Roman  Catholics, 
strangers  to  the  child,  appointed  guardians.  M.  opposed  this,  and 
proposed  herself  and  the  child's  paternal  uncle,  a  Protestant,  as 
guardians.  Held,  that  O.'s  conduct  in  taking  the  child  away  shewed 
him  to  be  an  unfit  guardian,  and  that  the  strangers  ought  not  to  be 
appointed,  unless  the  Court  was  constrained  on  religious  grounds 
to  appoint  them.  Held,  also,  that  the  Court  was  free  to  consult  the 
best  interests  of  the  child,  and  that  M.  and  the  uncle  ought  to  bo 
appointed,  with  liberty  to  educate  her  as  a  Protestant. — In  re  Violet 
Nevin,  64  L.T.  107. 

(vi.)  C.  A.—Liahility^Bill  of  Exchange— Infants*  Belief  Act,  1874,  s.  1— 
Bills  of  Exchange  Act,  1882,  s.  22. — An  infant  cannot  bind  himself  by 
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the  acceptance  of  a  bill  of  exchange,  even  though  the  bill  is  given  for 
the  price  of  necessaries  supplied  to  him  during  infancy. — E,  p.  Margrett  ; 
in  re  Soltyloff,  L.B.  [1891]  1  Q.B.  413  ;  39  W.B.  337. 

See  Power,  p.  90,  iv.    Practice,  p.  91,  iv.     Will,  p.  106,  ▼. 

Insurance :— 

(i.)  C.  A.  Sd  Q.  B.  D.— Policy — Duration— Accidents^*' Any  one  Acei- 
dent.** — By  a  policy  of  insurance  against  **  accidents  caused  by  vehicles  " 
belonging  to  the  plain tifiPs,  for  which  the  plaintifiPs  might  become  liable, 
the  defendants  agreed  to  pay  the  sum  of  £250  in  respect  of  any  one 
accident.  The  policy  declared  that  the  plaintiffs  bad  paid  the  premium 
for  twelve  calendar  months,  from  the  24th  of  November,  1887.  An 
accident  happened  to  one  of  the  plaintiffs'  vehicles  on  the  24th  of 
November,  1888,  at  10.30  p.m.,  and  caused  injuries  to  forty  persons,  and 
the  plaintiffs  became  liable  to  pay  £800.  Held,  that  the  policy  covered 
the  24th  of  November,  1888.  Heldy  also,  that  the  defendants  were 
liable  to  pay  the  whole  £800.— Sou^/i  Staffordshire  Tramways  Co,  v. 
Sickness  and  Accident  Assurance  Association,  L.B.  [1891]  1  Q.B.  402; 
60  L.J.  Q.B.  47  J  63  L.T.  807 ;  39  W.B.  292. 

(ii.)  Q.  B.  D.— Ship  — Mutual  Association  —  Member.  —  The  defendant 
association's  articles  defined  members  as  persons,  who  on  behalf  of 
themselves  or  tiny  other  persons,  insured  or  entered  for  protection  any 
ship ;  and  provided  that  any  liability  of  a  member  in  respect  of  any 
insurance  should  be  deemed  to  be  a  liability  to  the  association,  and  noi 
to  any  other  member;  and  also  that  all  claims  should  be  enforced 
against  the  association  only,  and  not  ag^nst  the  members,  but  that  the 
association  should  not  be  liable  to  any  member,  '*  or  other  person," 
except  to  the  extent  of  the  funds,  which  the  association  could  recover 
from  the  members,  **  or  persons  liable  for  the  same."  The  defendants 
by  a  policy  of  insurance  covenanted  with  a  firm  described  in  the  policy 
as  a  '*  member  "  to  pay  losses  on  a  ship.  By  the  terms  of  the  policy 
"  members''  having  ships  entered  were  to  make  good  losses  on  the  ship 
according  to  the  provisions  of  the  articles,  and  there  was  an  arbitration 
clause,  which  provided  that  the  obtaining  of  a  decision  from  the 
arbitrators  was  to  be  a  condition  precedent  to  the  right  of  the  **  member  " 
to  maintain  an  action  on  the  policy.  The  plaintiffs  were  part-owners 
of  the  ship  insured.  Heldf  that  as  they  were  not  "  members  "  of  the 
association  they  could  not  maintain  an  action  in  their  own  names  on  the 
policy. — Montgomerie  v.  United  Kingdom  Mutual  Steamship  Association, 
L.B.  [1891]  1  Q.B.  370;  39  W.B.  361. 

Landlord  and  Tenant  :— 

(iii.)  C,  A. — Breach  of  Covenant — Assignment  without  Consent — Mistake — 
Relief, — A  lessee  had  covenanted  not  to  assign  or  underlet  without  the 
landlord's  consent,  snch  consent  not  to  be  arbitrarily  withheld  in  the  case 
of  a  respectable  or  responsible  person,  and  the  lessor  had  a  power  of 
re-entry  for  breach  of  covenants.  The  lessee  underlet  part  of  the 
premises,  and  his  solicitor  having  forgotten  the  covenant  in  the  lease, 
the  lessor's  consent  was  not  asked.  The  under-lessee  was  respectable 
and  responsible,  and  the  lessor  had  not  suffered,  and  would  not  be  likely 
to  suffer,  any  injury  from  the  underlease.  Held,  the  omission  to  ask 
the  lessor's  consent  was  not  a  mistake  in  respect  of  which  the  Court 
could  grant  equitable  relief  against  forfeiture,  and  that  the  lessor  was 
entitled  to  re-enter.— Barrtwj  v.  Isaacs  ^  Son^  L.B.  [1891]  1  Q.B.  417 ; 
60  L.J.  Q.B.  179 ;  39  W.B.  342. 

(iv.)  Ch.  D. — Covenant  not  to  Assign — Person  of  Responsibility — Manufae- 
turing  Premises. — ^A  lease  of  land,  with  an  iron  furnace  and  mill  and 
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certain  water-rigbts  for  the  pnrpoee  of  working  the  same,  contained  a 
covenant  by  the  lessees  not  to  assign  or  underlet  without  the  consent 
of  the  lessors,  **  such  consent  not  to  be  unreasonably  refused,  or  refused 
to  a  person  of  responsibility  and  respectability."  The  lessees  agreed  to 
assign  to  a  municipal  corporation,  the  corporation  agreeing  not  to  use 
the  water-rights  for  the  purpose  of  manufacturing  iron  or  steel.  The 
lessors  refused  their  consent.  Held^  that  the  corporation  was  not  *'  a 
person  of  responsibility  and  respectability  "  within  the  meaning  of  the 
covenant,  and  that  the  consent  had  not  been  unreasonably  refused. — 
Harrison f  Ainslie  Sc  Co.  v.  Corporation  of  Barroxo-in-FumesSi  63  L.T.  834 ; 
89  W.R.  250. 

(i.)  Ch.  D. — Covenant  to  Pay  Rent  without  Deduction^  Remedying  Insanitary 
Condition — Metropolis  Local  Management  Acts^  1845,  3, 73  ;  1862,  «.  96. — 
The  plaintifiCs  were  lessees  from  the  defendant  of  a  house  at  a  rent 
**  to  be  paid  without  deduction,  free  and  clear  from  all  deductions  for 
main-drainage  and  sewer  rates,  metropolitan  and  local  improvement 
rates,  taxes,  &c.,"  and  the  lessees  covenanted  to  pay  the  rent  "  free  and 
dear  of  all  deductions,*'  and  to  pay  all  main-drainage  and  sewer 
rates,  &o.  (following  the  words  of  the  reservation).  The  defendant 
was  required  by  the  local  authority  to  construct  a  drain  into  the  sewer, 
and  did  not  comply  with  the  demand,  whereupon  the  local  authority  did 
the  work  and  recovered  the  expenses  from  the  plaintiffs.  Heldy  that 
the  payment  in  question  was  not  within  the  express  covenant  in  the 
lease,  and  that  the  covenant  to  pay  rent  without  deduction  could  not  be 
construed  as  a  contract  between  landlord  and  tenant  to  exclude  the 
tenant's  right  to  deduct  this  payment  from  his  rent  under  sect.  96  of 
the  Act  of  1862.— H0W8  and  Colonial  Stores  v.  Todd,  63  L.T.  829. 

(ii.)  C.  A. — Lease — Proviso  for  Re-entry— Distress. — A  lease  contained  a 
proviso  for  re-entry :  "  If  and  whenever  any  one  quarter's  rent  hereby 
reserved,  or  any  part  thereof,  shall  be  in  arrear  for  twenty-one  days, 
and  no  sufficient  distress  can  be  had  or  levied  for  the  same."  Three 
quarters'  rent  being  in  arrear  on  March  25th,  the  lessor  distrained 
more  than  twenty-one  days  after  such  date,  1}ut  realised  less  than 
two  quarters'  rent.  He  then  commenced  an  action  to  recover  the 
premises  under  the  proviso  for  re-entry.  Heldf  that  the  right  of 
re-entry  accrued  as  often  as  a  quarter's  rent  was  in  arrear  for  twenty- 
one  days,  and  no  sufficient  distress  could  be  levied  ;  and  that,  as  these 
two  conditions  existed  at  the  date  of  the  issue  of  the  writ,  the  plaintiff 
was  entitled  to  recover. — Shepherd  v.  Berger,  39  W.R.  330. 

LandB  ClauseB  Act  :— 

(iii.)  Ch.  D, — CoUege — Application  of  Purchase  Money — Universities  and 
College  Estates  (Amendment)  Act,  1880,  ss,  2,  4.— Money  which  has 
arisen  from  the  sale  to  a  railway  company  of  land  belonging  to  a  college, 
and  which  is  standing  in  Court,  cannot  be  applied  in  the  manner 
provided  by  sect.  2  of  the  Act  above-mentioned  without  the  consent 
of  the  Board  of  Agriculture. — E.  p.  King's  College,  Cambridge, 
L.B.  [1891]  1  Ch.  333 ;  39  W.R.  331. 

Libel:- 

(iv.)  H.  L. — Inuendo^Reasondble  Meaning  of  Words— Question  for  Jury.-^ 
The  respondent,  a  member  of  Parliament,  asked  a  question  in  the 
House  of  Commons  which  implied  that  one  C.  had  been  guilty  of 
improper  conduct.  C.  wrote  to  the  respondent  to  complain  of  the 
imputation,  and  published  his  letter  in  the  appellant's  newspaper. 
The  letter  contained  the  following  passages  :  **  Supposing,  for  example, 
I  asked  a  question  based  on  hearsay  evidence  to  the  effect  that  I 
heard,  from  a  gentleman  whom  I  would  not  think  of  doubting,  that  yon 
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were  in  a  state  of  deliriam  tremens,"  '*  or  soppose  I  had  added  to  that 
further  stories  I  had  heard  that  you  were  utterly  intoxicated  in  the 
streets.*'  The  respondent  brought  an  action  for  libel  against  the 
appellant.  Held^  that  the  words  were  reasonably  capable  of  being 
understood  in  a  libellons  sense,  and  that  there  was  therefore  a  question 
to  go  to  the  jury,— Ritchie  v.  Sexton,  64  L.T.  210. 

(i.)  C.  A. — Publication — Privileged  Occasion, — The  manager  of  the  defen- 
dant company,  in  the  coarse  of  business,  dictated  to  a  type-writer 
employed  in  the  company^s  office  a  letter  to  be  sent  from  the  company  to 
the  plaintifEs.  The  letter  was  written  in  type,  and  a  press  copy  was  taJcen 
by  an  office  boy.  It  was  then  sent  to  the  office  of  the  plaintiffs,  where 
it  was  opened  and  seen  by  three  clerks.  Held,  that  assuming  the  letter 
to  be  libellous,  there  was  a  publication  at  both  the  offices,  and  that 
neither  publication  was  on  a  privileged  occasion. — PtUlma/n  v.  Hill  §C  Co,, 
L.R.  [1891]  1  Q.B.  524;  89  W.R.  263. 

(ii.)  P.  C.^Privilege^Malice — Burden  of  Proof, — In  cases  of  libel,  the  same 
considerations  apply  to  all  classes  of  privileged  communications.  If  the 
occasion  is  privileged,  it  is  not  for  the  defendant  to  prove  that  he  was 
acting  under  a  sense  of  duty,  but  for  the  plaintiff  to  prove  affirmatively 
that  the  defendant  was  acting  under  some  other  motive. — Jenoure  v. 
Delmoge,  L.R.  [1891]  A.C.  73;  63  L.T.  814;  39  W.R.  388. 

Licensing  :— 

(iii.)  H.  Ii. — Reneioal — Discretion  of  Justices — 9  Geo.  IV.,  c.  61,  s,  1 — 
Liceixsing  Act,  1872,  s,  42.— Decision  of  C.  A.  (see  Vol.  14,  p.  40,  i.) 
affirmed.— S/iarpe  v.  Walcefield,  64  L.T.  180. 

Limitations  :— 

(iv.)  C.  A. — Cause  of  Action — Accrual  of — Subsidence — Continuous — Public 
Health  Act,  1875,  a.  264.— In  consequence  of  the  faulty  laying  of  a  ' 
sewer  by  the  defendants,  the  plaintiffs  land  subsided,  and  his  houses 
were  damaged.  The  damage  commenced  more  than  six  months  before 
the  plaintiff  commenced  his  action  in  respect  of  such  subsidence,  and 
went  on  continuously  increasing  until  the  commencement  of  the  action. 
Held,  that  a  distinct  cause  of  action  accrued  in  respect  of  the  subsidence 
which  took  place  during  the  six  months  before  action. — Crumbie  v. 
WalUend  Local  Board,  L.R.  [1891]  1  Q.B.  503. 

(v.)  Ch.  D. — Fraud — Liability — Sum  Deposited  with  Solicitors  for  Invest- 
ment — Trustee  Act,  1888,  s.  8. — The  plaintiff  at  different  times,  between 
1867  and  1874,  deposited  money  with  a  firm  of  solicitors  for  investment. 
Thefirmconsistedof  A.,  B.,  andC.  A.  died  in  1877.  Down  to  1886  interest 
was  regularly  paid  on  the  sum  deposited,  but  part  of  that  sum  had  never 
been  invested.  The  action  was  to  render  the  partnership  estate,  and 
subject  thereto  the  separate  estates  of  the  partners,  liable  for  the  sum 
which  had  not  been  invested.  The  legal  personal  representatives  of  A. 
contested  the  claim,  relying  on  the  Statute  of  Limitations,  and  sect.  8 
of  the  Trustee  Act,  1888.  Held,  that  the  Trustee  Act,  1888,  did  not 
apply,  as  the  question  was  one  of  the  law  of  partnership,  not  of  the  law 
of  trusts,  and  that  the  Statute  of  Limitations  did  not  bar  the  claim,  as 
the  money  had  got  into  the  hands  of  the  firm  without  fraud,  and  had 
been  misapplied,  and  the  partners  had  acted  so  as  to  conceal  their  fraud 
until  1886.— Jtfoore  v.  Knight,  L.R.  [1891]  1  Ch.  D.  547  ;  63  L.T.  831 ; 
39  W.R.  312. 
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Local  (Government:— 

(i.)  Q.  B.  D. — Costs  of  Quarter  and  Petty  Session — Borough  Rate — County 
Fund — Municipal  Corporations  Act,  1882,  ss.  169,  248,  suh-ss.  2,5, — Local 
Oovemment  Act,  1888,  s,  35,  suh-ss.  2,  5,  «.  38,  suh-s,  5,  s.  100. — Semhle, 
thafc  under  the  Local  Government  Act,  1888,  where  the  population  of  a 
borongh  having  a  separate  court  of  quarter  sessions  is  10,000  or 
upwards,  the  expenses  of  quarter  and  petty  sessions  are  payable  out 
of  the  borongh  rates ;  where  the  population  is  less  than  10,000,  out  of 
the  county  fund. — E.  p.  County  Council  of  Kent  and  Council  of  Dover; 
e.  p.  County  Council  of  Kent  and  County  of  Sandwich,  LuR.  [1891]  1 
Q.B.  389. 

(ii.)  Q,  B.  D, — Paving  Expenses — Chapel — Trustees  of — Liability — Public 
Health  Act,  1875,  ss,  4,  150,  151,  257.— The  defendants  were  trustees  of 
a  chapel  consisting  of  two  floors.  The  upper  floor  was  the  chapel  and 
was  used  solely  for  public  worship.  The  lower  floor  contained  a  lecture 
hall,  and  other  rooms.  The  lecture  hall  was  used  as  a  Sunday  school 
and  an  institute,  the  members  of  which  paid  subscriptions.  Concerts 
and  lectures  were  given  there,  and  charges  made  for  admission.  A 
bazaar  had  been  held  there,  the  proceeds  of  which  were  applied 
to  the  chapel  building  fund.  The  defendants  had  no  beneficial  interest 
in  the  chapel.  Held,  that  they  were  liable  as  "  owners "  for  the 
expenses  of  paving  the  portion  of  the  street  on  which  the  chapel 
abutted.— Hornsey  Local  Board  v.  Brcicisy  (50  L.J.  M.O.  48. 

Lnnatio  :— 

(iiJ.)  C.  A.,—Fuyid  in  Court— -Charging  Orders^Death  of  Lunatic — Adminis' 
tration. — A  sum  of  stock  was  in  Court  to  the  credit  of  a  lunatic,  so 
found  by  inquisition.  Judgments  had  been  obtained  against  him,  and 
charging  orders  upon  the  stock,  not  to  be  enforceable  until  his  death, 
had  been  made  in  favour  of  the  judgment  creditors.  On  the  death  of 
the  lunatic,  heldy  that  the  proceeds  of  the  stock,  to  the  extent  of  the 
charging  orders,  belonged  to  the  judgment  creditors,  who  must  be  paid 
in  priority  to  any  claim  by  the  administrator. — In  re  Leavcsley, 
39W.R.276. 

Mandamus. — See  Coroner,  p.  78,  iv. 

Marriage  Settlement  :— 

(iv.)  Q.  B.  "D.—Solvency  of  Se^eZor— 13  Eliz.,  c.  5— Bills  of  Sale  Act,  1878, 
8.  4. — A.,  in  consideration  of  his  intended  marriage,  executed  an  agree- 
ment assigning  to  a  trustee  on  trusts  for  the  benefit  of  the  intended 
wife,  all  the  personal  chattels  and  effects  of  which  he  was  then 
possessed.  He  had  at  that  time  sufficient  money  to  pay  all  his  creditors 
in  full,  but  shortly  afterwards  judgment  was  recovered  skgainst  him,  and 
his  furniture  was  seized.  Held,  (1)  that  the  furniture  was  included 
in  the  deed ;  (2)  that  the  agreement  was  not  void  as  a  fraud  on  A.'s 
creditors,  as  he  was  solvent  at  the  time  of  executing  it ;  (3)  that  it  was 
not  a  bill  of  sale.— TTenwan  v.  Lyon,  64  L.T.  88 ;  39  W.R.  301. 

Married  Women:— 

(v.)  Q.  B,  D, — Contract — Capacity — Separate  Estate — Restraint  on  Antici- 
pation— Married  Women's  Property  Act,  1882,  s.  1,  suh-ss.  2,  3,  4.— A 
married  woman  has  no  power  to  contract  with  respect  to  or  to  bind  her 
separate  estate  which  is  subject  to  a  restraint  on  anticipation.  A 
married  woman,  as  a  security  for  sums  owing  in  respect  of  services 
rendered  to  herself  and  her  husband,  and  for  money  lent,  executed  a 
deed  of  mortgage  which  purported  to  charge  certain  specific  separate 
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estate.  Sach  separate  estate  was  snbjeot  to  a  restraiDt  on  antioipatioo, 
and  she  had  at  the  time  of  executing  the  deed  no  separate  estate  free 
from  Boch  restraint.  Heldf  that  she  had  no  power  to  contract  as  she 
had  no  separate  estate  free  from  anticipation,  and,  therefore,  that  she 
was  not  liable. — Brawnstein  v.  Lewis,  61  L.T.*265. 

(i.)  Ch.  D. — Coni^eyance  by — Btise  Fee — Fines  and  Recoveries  Act^  ss.  1, 15, 
19,  40,  77— if amed  Women's  Property  Act,  1882,  8.  1,  suh-s.  1,  s.  2.— 
A.,  a  spinster,  being  tenant-in-tail  in  remainder  of  land,  barred  her 
estate  tail  and  conveyed  the  land  by  deed  doly  enrolled  to  S.  The 
consent  of  the  protector  of  the  settlement  was  not  given,  and  a  base  fee 
was  accordingly  created.  After  the  death  of  the  protector  of  the 
settlement,  the  base  fee  having  fallen  into  possession,  and  A.  having 
married  in  1885,  A.  execated  a  deed  enlarging  the  base  fee.  The  deed 
was  not  concurred  in  by  A.^s  husband,  nor  acknowledged  by  A.  Heldt 
that  it  wasefiPecbnal. — In  re  Drummond  ^  Davie's  Contract,  L.R.  [1891]  1 
Ch.  62i;  64L.T.  246. 

(ii.)  Ch.  D. — Equity  to  a  Settlement. — A  married  woman  was  entitled  to 
reversionary  interests  under  the  wills  of  two  persons  who  died  before 
Malin's  Act.  The  interests  were  sold  by  auction  for  £170,  and  the 
interests  were  assigned  by  the  husband  and  wife  by  a  deed  acknowledged 
by  the  wife.  The  wife  received  the  benefit  of  the  £170.  One  of  the 
interests  fell  in,  and  the  wife  became  entitled  to  £500,  of  this  £100  was 
paid  to  the  husband,  and  the  rest  expended  by  him  in  the  payment  of 
debts  and  maintenance  of  the  family.  The  other  reversion  fell  in,  and 
a  sum  of  £500  now  stood  in  Court  to  the  credit  of  the  assignee,  subject 
to  the  wife's  equity  to  a  settlement,  which  she  claimed.  She  had  no 
other  property.  Held,  that  the  whole  sum  ought  to  be  settled. — 
Rohei'ts  V.  Cooper,  64  L.T.  227. 

(iii.)  Ch.  D. — Reversionary  Personal  Estate — Chose  in  Action — Life  Policy. 
— Malins*  Act  applies  to  the  reversionary  legal  choses  in  action  of 
a  married  woman,  such  as  policies  of  life  assurance,  as  well  as  to 
her  reversionary  equitable  choses  in  action. —  Withei'hy  v.  Ra^kham^ 
89  W.R.  363. 

(iv.)  C.  A. — Separate  Estate — Restraint  on  Anticipation^  Order  for  Payment 
of  Costs — Married  Women's  Property  Act,  1882,  ss.  1  (2),  19. — A  married 
woman  was  entitled  to  certain  income  for  her  separate  use  without 
power  of  anticipation.  She  commenced  an  action  against  the  trustees 
of  the  fund,  and  was  ordered  to  pay  them  the  costs  thereof,  the  order 
limiting  execution  to  her  separate  estate  not  subject  to  restraint  on  antici- 
pation. At  the  date  of  the  order  the  trustees  had  in  their  hands  a  sum 
representing  arrears  of  her  income,  which  had  accrued  due  since  the 
date  of  the  commencement  of  proceedings  by  her.  Held,  that  the 
trustees  ought  to  have  leave  to  retain  their  costs  out  of  such  sum. — Cox 
V.  Bennett  (No.  2),  39  W.R.  401. 

(v.)  Q.  B.  D. — Separate  Property — Action  for  Tort — Damages — Married 
Women's  Property  Act,  1882.  s.  1,  suh.s.  2,  s.  5. — A  husband  and  wife 
brought  an  action  for  tort  in  respect  of  personal  injuries  to  the  wife, 
and  the  jury  awarded  damages  to  the  wife,  and  a  sum  for  expenses  to 
the  husband.  The  whole  amount  recovered  was  paid  to  the  plaintiff's 
solicitor.  Held,  that  the  amount  awarded  to  the  wife  was  her  separate 
property,  and  that  a  garnishee  order  attaching  the  whole  of  the  money 
in  the  hands  of  the  solicitor  to  answer  a  judgment  debt  of  the  husband 
was  invalid.  ^Beasley  v.  Roney,  L.R.  [1891]  1  Q.B.  609 ;  89  W.R.  415. 

(vi.)  Q.  B.  D. — Liability  of  Husband— Gift  by  Husband  to  Wife — Devolution 
to  Husband — Married  Women's  Property  Act,  1882,  s.  1,  suh-s.  3,  s.  23. — 
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A  deed  of  gift  by  a  hnsband  settling  property  on  his  wife  to  her  "  own 
proper  ase  and  benefit/*  with  **  full  power  and  authority  to  sne  and  give 
receipts "  constitntes  saoh  property  separate  estate  of  the  wife.  A 
married  woman,  haying  separate  estate,  borrowed  money  in  1883.  On 
her  death  her  hnsband  took  possession  of  her  property  wibhoat  taking 
ont  administration.  Held^  that  he  was  liable  for  the  snm  borrowed 
by  the  wife,  bnt  only  to  the  extent  of  the  property  which  had  been 
her  separate  estate. — Surman  v.  Wharton,  L.'R.  [1891]  1  Q.B.  491  j 
89  W.R.  416. 

Master  and  Servant:— 

(i.)  C.  A. — Contract  of  Employment — Time  Certain^Breach, — The  de- 
fendant, a  shirt  mannfaotarer,  agreed  to  employ  the  plaintifF  for  five 
years  as  agent,  canvasser,  and  traveller,  the  remnneration  of  the 
plaintiff  to  be  by  commission  on  his  sales.  After  two  years  the 
defendant's  factory  was  burnt,  and  he  did  not  resume  busioess.  Held, 
that  the  plaintiff  was  entitled  to  substantial  damages  for  the  loss  of  his 
employment,  and  that  the  defendant  was  not  excused  from  fulfilling  his 
agreement  by  the  destruction  of  his  factory. — Turner  v.  Qoldsmith, 
L.R.  [1891]  1  Q.B.  544. 

(ii.)  C.  A. — Forfeiture  of  Wages^ Agreement. — The  plaintiff,  on  entering 
the  service  of  the  defendant  company  signed  a  written  agreement 
providing  that  the  company's  manager  mif^ht  decide  that  wages  owing 
to  him  by  the  company  should  be  retained  as  liquidated  damages  for 
any  breach  of  the  company's  rules,  and  that  his  certificate  to  that  effect 
should  be  conclusive  as  between  the  company  and  the  plaintiff.  The 
plaintiff  having  been  dismissed  by  the  manager  for  a  breach  of  the 
rules,  bronght  an  action  for  wages  owing  to  him.  The  manager  then, 
without  hearing  anything  which  the  plaintiff  might  wish  to  say,  signed 
a  certificate  that  the  plaintifiTs  wages  were  forfeited.  Held,  that  the 
certificate  was  no  defence  to  the  action,  as  the  manager  had  not  given 
the  plaintiff  an  opportunity  of  being  heard  on  the  question  of  forfeiture. 
— Armstrong  v.  South  London  Tramways  Co.,  64  L.T.  96. 

(iii.)  C.  A» — Negligence  of  Teacher  in  School — Liability  of  Manager.— (See 
Vol.  16,  p.  14,  ii.)  Held,  by  G.  A.,  that  the  defendant  was  not  liable  for 
the  negligence,  if  proved,  of  the  teacher,  as  there  was  no  relation  of 
master  and  servant  between  them. — Crisp  v.  Thomast  63  L.T.  756. 

Metropolis  Management:— 

(iv.)  Q.  B.  D. — Closing  of  Passage — Michael  Angela  Taylor^sAct,  s.  79. — The 
justices  in  special  sessions  have  power  to  order  the  closing  of  a  passage 
if  it  is  likely  to,  or  may  possibly,  become,  **  a  harbour  or  receptacle  for 
filth  and  rubbish,"  although  it  has  not  actually  become  so. — Reg.  v. 
Cloete,  64  L.T.  90. 

Mine  :— 

(v.)  Q.  B.  D, — Wages — Payment  by  Weight — Deduction — Coal  Mines  RegU' 
lation  Act,  1887,  s.  12,  sub-s.  1. — The  plaintifib  were  employed  by  the 
defendants  to  cut  large  coal  at  wages  which  depended  on  the  weight 
gotten.  Held,  that  it  was  not  lawful  for  the  defendants  to  make  deduc- 
tions from  the  wages  in  respect  of  the  small  coal  which  was  found 
amongst  the  coal  laised  when  screened  at  the  pit's  month. — Bruce  v. 
Abercam  Colliery  Co. ;  Huggins  v.  London  ^  South  Wales  Colliery  Co., 
L.E.  [1891]  1  Q.B.  49a. 
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Mortgage  :— 

(i.)  Ch«  D. — Cottt — 8oUeitor,-~A.  solicitor,  who  if  mortgagee,  and  acts  for 
bimself  in  a  redemption  action,  is  entitled  to  coets  out  of  pocket,  bat  not 
to  profit-coBtf .  The  objection  to  the  allowance  of  profit-ooeta  need  not 
be  taken  at  the  hearing.— Stone  ▼.  Lickorish,  64  L.T.  79;  89  W.R.  331. 

See  Principal  and  Surety,  g.  94,  v.,  vi. 
Municipal  Corporation:— 

(ii.)  Q.  B.  D. — Election — Disqualification — Interest  in  Confracts^Municipal 
Corporations  Acty  1885,  ss.  12,  22. — A.  was  a  member  of  a  firm  interested 
in  contracts  with  the  corporation  of  a  borough.  He  dissoWed  the  partner, 
ship,  and  assigned  all  his  interest  in  the  contracts  to  the  other  partner, 
bat  remained  liable  on  bonds  which  secured  the  dae  performance  of  the 
contracts.  The  corporation  was  no  party  to  the  assignment,  and  did 
not  assent  thereto,  or  release  A.  from  his  liability  on  the  bonds.  A.  then 
stood  as  a  candidate  at  a  municipal  election.  His  interest  in  the 
contracts,  and  the  fact  that  his  candidature  was  objected  to,  were 
matters  of  notoriety.  Held,  that  A.  was  disqnalified,  and  that  the  Totes 
given  for  him  were  thrown  away. — Cojf  v.  Ambrose ^  60  L.J.  Q.B.  114. 

Negligenoe.— /Sfae  Solicitor,  p.  101,  i. 

Notice  :— 

(iii.)  Q.  B.  D, — Constructive — Agent — Notice  to  a  solicitor's  managing 
clerk  may  be  notice  to  the  solicitor's  client,  but  not  unless  the  solicitor, 
with  his  client's  consent,  has  committed  to  the  clerk  the  entire  manage- 
ment of  the  matter  which  he  was  retained  to  conduct. — E,  p,  McOowan  ; 
in  re  Ashton,  64  L.T.  28;  39  W.R.  820. 

Partnership.— £fs6  Limitations,  p.  84,  y. 

Patent  :— 

(iv.)  Ch,  D. — Action  for  Infringement — Particulars  of  Breaches.-^lt  is  not 
the  office  of  particulars  of  breaches  to  answer  an  interrogatory  as  to 
the  construction  of  the  patent,  but  only  to  tell  the  defendant  what  he 
has  done  in  infringement.  The  plaintiffs'  patent  iwas  for  improvements 
in  lamps,  and  the  specification  contained  four  claims,  viz.,  for  a  lamp, 
a  modified  form  of  lamp,  a  method  of  supplying  heated  air,  and  a 
method  of  distributing  the  same.  They  brought  an  action  for  infringe- 
ment, and  by  their  particulars  of  breaches  alleged  infringement  by  the 
user  of  the  mechanism  claimed  in  these  foar  claims,  and  complained 
of  a  particular  lamp  sold  by  the  defendants.  The  defendants  applied 
for  further  and  better  particulars,  asking  what  parts  of  the  specification 
and  figures  had  been  infringed,  which  of  the  lamps  had  been  infringed, 
and  whether  the  plaintiffs  claimed  all  lamps  with  the  methods  of 
supplying  and  distributing  heated  air,  or  only  one  of  the  two  lamps 
claimed.  The  plaintiffs  withdrew  the  allegation  of  infringement  of  tjie 
first  claim.  Heldf  that  the  particulars  as  so  amended  were  sufficient. — 
Wenham  Co,  v.  Champion  Qas  Lamp  Co.^  and  Todtenhaupt  8c  Co,, 
63  L.T.  827. 

vT.)  Ch,  D, — Validity — Prior  Publication — International  Convention, — A 
person  who  has  applied  for  protection  for  an  invention  in  a  foreign 
state  with  which  an  international  convention  for  the  mutual  protection 
of  inventions,  &o.,  exists,  and  who  within  seven  months  from  such 
application  applies  for  an  English  patent  under  sect.  103,  sub-sect.  I  of 
the  Patents  Act,  1883  (as  amended  by  sect.  6  of  the  Patents  Act,  1885), 
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mast  apply  to  hare  his  patent  ante-dated  go  ai  to  bear  the  aame  date  aa 
the  foreign  patent,  otherwise  he  will  not  be  protected  by  ■ub-sect.  2  of 
the  103rd  sect,  of  the  Patenta  Act,  1883,  and  a  pablioation  in  England  of 
the  foreigni  patent  prior  to  the  date  of  the  English  patent,  will  invalidate 
the  BAme.^ British  Tanning  Co.  v.  Groth,  60  L.J.  Oh.  235  j  64  L.T.  21. 

Pawnbroker  :— 

(i.)  Q.  B.  D. — License^ Pawnbrokers  Acty  1872,  ss.  37,  44. — A.,  who  was  a 
licensed  pawnbroker  before  the  Act  of  1872,  started  a  new  pawn- 
broker's basiness  after  that  Act.  After  his  death  the  new  baeiness  was 
assigned  by  his  executrix  to  B.,  who  was  also  a  licensed  pawnbroker 
before  the  Act.  It  was  finally  assigned  to  C.  After  renewing  C.^b 
licence  for  some  years  the  commissioners  refased  a  further  renewal 
unless  C.  provided  himself  with  a  certificate  under  sects.  39  &  40  of 
the  Act.  X.  and  Y.  carried  on  the  business  of  licensed  pawnbrokers 
before  the  Act.  The  partnership  was  dissolved  in  1887,  and  X.  desired 
to  start  a  new  pawnbroker's  business,  but  the  commissioners  refused  to 
grant  him  a  licence  without  a  certificate.  Heldt  that  both  G.  and  X. 
were  entitled  to  licences  without  certificates,  under  the  saving  clause  of 
sect.  39,  A.  as  the  successor  or  assignee  of  persons  being  licensed 
pawnbrokers  before  the  Act,  and  X.  as  being  himself  such  a  licensed 
pawnbroker. — Reg.  v.  Commissioners  of  Inland  Revenue;  e.  p.  Ohlson 
and  Garland,  L.R.  [1891]  1  Q.B.  485  j  64  L.T.  57  ;  39  W.R.  317. 

Poor  Law:— 

(ii.)  Q.  B.  D. — Election  of  Assistant  Overseer — Jurisdiction  of  Justices^^ 
59  Geo.  III.,  c.  12,  s,  7. — The  function  of  the  justices  in  issuing  their 
warrant  to  appoint  the  assistant  overseer  elected  at  a  vestry  meeting 
is  ministerial  only,  and  they  have  no  power  to  hear  an  objection  to  the 
validity  of  the  election,  even  though  the  objection  was  taken  at  the 
election  and  entered  on  the  minutes. — Underwoods,  Jones,  60  L.J.  M.C.  58  s 
64  L.T.  144. 

(iii.)  Q,  B.  D. — Rating — Borough  Rate  on  Harbour — Interpretation  of 
Charter — User — Rateable  Occupation  of  Tramvmf, — The  appellants,  the 
occupiers  of  the  harbour  of  Sutton,  and  receivers  of  tolls  and  dues  in 
respect  thereof,  appealed  against  a  rate  laid  on  them  to  the  relief  of 
the  poor  of  the  borough  of  Plymouth,  on  the  ground  that  the  harbour 
was  not  within  the  borough.  Held,  that  in  construing  the  charter  of 
Henry  YI.,  which  defined  the  limits  of  the  borough,  and  other  ancient 
documents,  regard  must  be  had  to  the  fact  that  the  harbour  and  its 
dues  and  profits  had  been  rated  by  the  guardians  of  Plymouth  con- 
tinuously for  150  years,  and  that  there  was  no  possibility  of  doubt  that 
the  harbour  was  within  the  borough.  Held,  also,  that  the  rent  received 
by  the  appellants  from  a  railway  company  for  the  use  of  certain  tram- 
ways constructed  by  the  appellants,  but  worked  and  maintained  whoUy 
by  the  railway  company,  ought  not  to  be  taken  into  account  in  ascer- 
taining the  rateable  value  of  the  harbour,  the  railway  company  being 
the  proper  persons  to  be  rated  in  respect  thereof. — Sutton  Harbour 
Improvement  Co.  v.  Guardians  of  the  Poor  of  Plymouth,  63  L.T.  772. 

(iv.)  C,  A. — Rating — Exemption  of  Croion — Building  used  for  Police  Purposes 
— Police  Quarters. — Decision  of  Q.  B.  D.  (see  Vol.  16,  p.  52,  ii.)  afBrmed. 
— Showers  v.  Assessment  Committee  of  Chelmsford  Union,  L.R.  [1891]  1 
Q.B.  889  J  00  L.J.  M.C.  55  j  39  W.E.  281. 

(v.)  C.  A. — Rating — Industrial  iSfchooZ.— Decision  of  Q.  B.  D.  (see  Vol.  16, 
p.  53,  ii.)  affirmed. — Durham  County  Council  v.  Assessment  Committee  of 
GhcsierAe-Street,  L.R.  [1891]  1  Q.B.  830. 
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(i.)  Q.  B.  D. — Rating — Bailway^Defieiency — Qenertd  Purposet  BaU. — A 
railway  company  was  bound  by  its  Act  of  Parliament,  while  possessed 
of  lands  liable  to  be  assessed  to  **  any  sewer*8  rate,  main  drainage  rate,  or 
general  purposes  rate  "  to  make  good  the  deficienoy  in  the  assessment  for 
the  respective  rates  antil  the  railway  should  be  completed  and  assessed. 
Heldf  that  "  general  purposes  rate  '*  meant  all  rates  for  general  purposes, 
and  includod  the  metropolitan  consolidated  rate,  the  lighting  rate,  and 
the  public  libraries  rate.— Btwrup  v.  L.  ^  8.WM,,  64  L.T.  112. 

(ii.)  C.  A. — Rating — Railway — Land  Occupied  hiU  not  used — Lands  Clauses 
Consolidation  Act,  1845,  s.  133.— Decision  of  Q.  B.  D.  (see  Vol.  16, 
p.  53,  iii.)  affirmed.  Eeld,  also,  that  the  fact  that  some  of  the  honses 
were  unoccupied  at  the  time  of  the  passing  of  the  Company's  Special  Act 
was  immaterial  in  estimating  the  amount  of  the  deficiency. — Overseers 
of  Putney  v  L.  ^  8.W,R,,  L.R.  [1891]  1  Q.B.  440;  39  W.E.  291. 

(iii.)  C.  A. — Rating. — Valuation — Objection  of —  Hearing — Agent  —  Union 
Assessment  Committee  Act,  1862,  ss.  18, 19 — Valuation  (Metropolis)  Act, 
1869,  ss.  1,  11,  19. — A  person  objecting  to  a  valuation  list  is  entitled  to 
appoint  any  agent  to  appear  for  him  before  the  assessment  committee  on 
the  hearing  of  the  objection,  and  the  assessment  committee  have  no 
power  to  limit  such  right,  though  it  might  refuse  to  hear  a  manifestly 
improper  agent. — Reg.  v.  Assessment  Committee  of  St.  Mary  AhhottSf 
Kensington,  L.R.  [1891]  1  Q.B.  378 ;  60  L.J.  M.C.  62  j  64  L.T.  240 ; 
89  W.R.  278. 

Power  :— 

(iv.)  Ch,  D. — Exercise  by  Infant — Failure  of  Appointees — Effect  of. — 
Property  was  settled  by  will  on  trust  for  E.  for  life  for  her  separate  use 
without  power  of  anticipation,  and  after  her  death  for  such  persons  as 
she  should  by  deed  or  will  appoint.  By  a  marriage  settlement  made  by 
E.,  who  was  still  an  infant  and  a  ward  of  Court,  with  the  sanction  of  the 
Court  under  the  Infants'  Settlement  Act,  she  appointed  that  the  property 
subject  to  the  power  should,  subject  to  her  life  interest,  go  to  the  trustees 
of  ihe  settlement,  on  trust  for  herself  and  her  husband  successively, 
and  then  on  trust  for  the  children  of  the  marriage,  and  in  default  of 
children  as  E.  should  appoint,  and  in  default  of  appointment  on  trust  for 
her  statutory  next-of-kin  as  if  she  had  died  intestate  and  without  having 
been  married.  B.  died  an  infant  without  children  and  intestate.  E. 
was  illegitimate  aud  the  ultimate  trust  therefore  failed.  Held,  that  the 
effect  of  E.'s  execution  in  the  settlement  of  the  power  given  her  by  the 
will  was  to  make  the  property  part  of  her  estate  for  all  purposes,  and 
not  so  far  only  as  to  carry  out  the  trusts  of  the  settlement,  and  that  the 
property  belonged  to  her  husband,  who  had  taken  out  administration. — 
Scott  V.  Hanbwry,  L.R.  [1891]  1  Ch.  298;  63  L.T.  800;  39  W.R.  264. 

PrapOtioe  :— 

(v.)  Ch.  D. — Affidavit — Description  of  Deponent ^The  word  "gentleman" 
is  a  sufficient  description  of  the  deponent  in  an  affidavit  made  for  the 
purpose  of  proving  the  balance  due  on  a  mortgage,  or  (semble)  in  all 
cases  where  the  weight  of  the  affidavit  does  not  depend  on  the  status 
of  the  deponent. — Spence  v.  Dodsworth,  89  W.R.  362. 

(vi.)  C.  A. — Appeal — Costs— Higher  ScaleSpecial  Qrounds — Discretion — 
R.8.C,,  1883,  0.  Ixv.,  r.  9. — An  appeal  lies  from  the  order  of  a  judge 
allowing  costs  on  the  higher  scale,  on  the  question  whether  there  are 
any  *'  special  grounds  arising  out  of  the  nature  and  importance  or  the 
difficulty  or  urgency  of  the  case.**  If  such  special  gprounds  are  found 
to  exist,  the  Court  of  Appeal  has  no  power  to  interfere  with  the 
exerciee  of  the  judge's  discretion. — Paine  v.  Chisholm,  L.R.  [1891]  1 
Q.B.  581 ;  39  W.R.  363. 
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00  Q.  B.  D. — Bankruptcy  of  Plaintiff— Stay  of  Proceedings — Application  to 
remove  S/ay— Where  the  plaintiff  haa  been  adjudicated  batikropt,  aud 
the  defendant  has  obtained  a  stay  of  proceedings  on  the  refusal  of  the 
trastee  to  proceed  with  the  action,  the  plaintiff  cannot,  on  obtaining  his 
discharge,  claim  to  have  the  stay  removed  on  the  sole  ground  that  he  is 
assignee  of  his  own  assets  by  purchase  from  the  trustee.  Semhle,  that 
if  a  person  entitled  at  any  time  to  the  right  of  action  elects  not  to 
proceed,  the  defendant  may  plead  such  a  refusal  in  bar  to  any  sub. 
sequent  proceedings.— Seliflr  v.  Lion  Sr  Sons,  L.R.  [1891]  1  Q.B.  513 ; 
39  W.R.  254. 

(ii.)  C.  A. — Appeal— County  Court — Time— Extension — R.S.C.y  1883,0.  lix., 
rr,  12,  16. — The  Court  has  a  discretion,  to  be  exercised  according 
to  the  particular  circumstances  of  each  case,  to  extend  the  time  for 
appealing  from  a  county  court. — Cvsack  v.  L.  ^  N,W,R.,  L.E.  [1891]  1 
Q.B.  847  ;  60  L.J.  Q.B.  208  ;  64  L.T.  45  j  89  W.R.  244. 

(iii.)  C.  A. — Charging  Order — Power  to  rescind,  —When  a  charging  order  on 
stock  under  I  ft  2  Vict.,  c.  110,  ss.  14,  15,  has  been  made  absolute, 
there  is  no  jurisdiction  to  rescind  or  vary  it.  —  Drew  v.  Willis, 
L.R.  [1891]  1  Q.B.  450  j  89  W.R.  810. 

(iv.)  P.  D. — Costs— Probate — Infant  Defendant, — ^The  widow  of  the  deceased 
propounded  his  will  as  executrix.  The  defendants  were  the  next-of- 
kin,  a  married  woman  and  an  infant,  and  the  husband  of  the  first 
defendant.  The  first  defendant  appeared,  but  did  not  plead,  her  hus- 
band neither  appeared  nor  pleaded,  the  infant  appeared  by  her  guardian 
ad  litem,  and  put  in  a  defence,  raising  several  issues.  The  jury  found 
for  the  plaintiff  on  all  the  issues,  and  the  Court  pronounced  for  the  will 
with  costs.  The  Court  now  ordered  payment  of  the  plaintiff's  taxed 
costs  against  the  first  defendant  and  against  the  infant  and  her  guardian 
ad  Utem,  and  amended  the  decree,  made  three  years  previously,  to 
provide  for  such  payment,  and  <Mrdered  the  defendants  to  pay  the  taxed 
costs  of  the  application. — Vivian  v.  Kennelly,  63  L.T.  778. 

(v.)  P.  D. — Discovery— Solicitor's  Books. — A.  propounded  a  will,  as 
executrix,  which  was  opposed  on  the  ground  of  undue  influence.  In 
her  affidavits  of  documents  she  set  forth  (on  information  furnished  by  - 
her  solicitor)  a  list  of  books  and  documents  containing  entries  and 
memoranda  relating  to  the  deceased.  The  books  were  sworn  to  be  the 
private  property  of  the  solicitor,  who  had  been  solicitor  to  the  deceased, 
and  A.  swore  that  she  had  no  control  over  the  books  and  documents. 
Held,  that  discovery  could  not  be  ordered  against  A.  of  the  books  and 
documenU.— 0*5;i6a  v.  Wood,  64  L.T.  288. 

(vi.)  C.  A.  &  Ch.  D,— Discovery — Security  for  Costs — Addition  to — Marking 
Documents— R.S.C.,  1883,  0.  xxxi.,  rr.  12,  26  j  0.  Ixv.,  r.  6.— The  order 
to  make  a  further  deposit  beyond  the  sum  of  £5,  as  security  for  the 
costs  of  discovery,  may  be  made  at  any  time,  and  not  only  when  the 
order  for  discovery  is  made.  In  order  to  comply  properly  with  an 
order  for  discovery  of  documents,  the  docoments  ought  to  be  separately 
ear-marked,  and  not  merely  set  out  in  bundles.— CooX;e  v.  Smith, 
L.R.  [1891]  1  Ch.  509  j  64  L.T.  18 ;  39  W.R.  273. 

(vii.)  Q.  B.  D. — Discovery — Documents — Security  for  Costs — Two  Defendants 
— i2.8.0.,  1883,  0.  xxxi.,  r.  26. — In  an  action  against  two  defendants,  who 
appeared  by  the  same  solicitor,  but  severed  their  defences,  the 
defendants  being  sued  jointly  in  substance  as  well  as  in  form,  held, 
that  on  an  application  for  discovery  of  documents  the  plaintiff  need  only 
pay  into  Court  one  sum  of  £5  as  security  for  costs. — Joyce  v.  Beall, 
L.R.  [1891]  1  Q.B.  459  ;  64  L.T.  137 ;  89  W.R.  816. 
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(i.)  Ch,  D. — District  Retjistry — Removal  of  Proceedings— Originating  Sum- 
won«— i2.fl.C.,  1883,  O.xxxv.,  rr.  13,  14, 16.— The  tenant  for  life  under  a 
will  took  out  an  originating  eammons  in  the  Liverpool  Distriot  Registry 
against  the  trustees,  asking  for  acoonnte  and  the  appointment  of  a  new 
trastee.  The  trust  property  was  in  Lancashire  and  other  counties,  and 
included  a  larg^  brewery  in  Lancashire.  The  plaintiff  and  A.,  one  of  the 
defendant  trustees,  lired  in  London ;  the  other  three  defendant  trustees 
lived  in  Lancashire.  A.  took  out  a  summons,  asking,  as  a  matter  of 
right,  that  the  proceedings  should  be  removed  to  London.  Heldf  that 
the  removal  was  not  a  matter  of  right,  as  the  proceedings  had  not  been 
commenced  by  writ,  and  that  no  inconvenience  would  be  caused  by 
continuing  the  proceedings  in  Lancashire.— Ferbur^/i  v.  Aston, 
63  L.T.  747. 

(ii.)  Ch.  D. — Foreclosure  Action — Death  of  Mortgagor — Person  Appointed 
to  Represent  his  Estate— R.S.C^i  1883,  0.  xvi.,  r.  46.— The  mortgagor, 
the  defendant  in  a  foreclosure  action,  died  after  the  foreclosure  order 
nisi,  and  after  the  chief  clerk's  certificate,  but  before  the  date  appointed 
for  payment.  By  an  order  in  chambers,  X.  was  appointed  to  represent 
the  estate  of  the  deceased,  and  it  was  directed  that  the  order  should 
be  served  on  X.,  and  that  in  default  of  payment  by  him  on  the  day  fixed 
by  the  certificate  he  should  be  foreclosed  as  such  defendant.  The 
money  was  not  paid.  Held^  that  a  person  so  appointed  to  represent  the 
estate  and  having  no  control  over  it,  did  not  sufficiently  represent  it 
for  the  purpose  of  a  foreclosure,  and  that  an  order  absolute  ought  not 
to  be  made. — Aylward  v.  Lewis,  64  L.T.  250. 

(iii.)  Ch.  D. — Foreclosure — Evidence  of  Non-Payment, — ^A.  and  B.  were 
joint  mortgages,  who  had  obtained  an  order  nisi  for  foreclosure.  A. 
had  gone  to  New  Zealand,  and  had  given  X.  a  power  of  attorney  to  act 
-for  him  in  the  matter  of  the  mortgage.  Under  this  authority,  and 
under  a  power  of  attorney  given  him  by  B.,  X.  attended  to  receive  pay- 
ment. An  affidavit  by  B.  and  X.,  made  a  month  lator,  was  tendered  as 
evidence  of  non-payment.  Beld,  that  more  recent  evidence  ought  to  be 
adduced.  An  affid[avit  was  afterwards  made  by  X.  alone,  stating  that  A. 
was  still  in  New  Zealand,  that  B.  had  left  his  home,  and  that  his  where- 
abouts was  not  known,  and  that  to  the  best  of  his  knowledge  the 
mortgage  moneys  remained  unpaid.  Held,  that  an  affidavit  by  X.  alone 
was  insufficient.— Doci;;s6i/  v.  Else,  Qi  L.T.  256. 

(iv.)  C.  A. — Oamishee  Oi'dei* — Affidavit — Information  and  Belief— Particular 
Debt — R.8.C.,  1888,  0.  xlv.,  r.  1. — On  an  application  for  a  g^amiahee 
order,  an  affidavit  stating,  on  information  and  belief,  that  a  particular 
debt  is  due  from  the  garnishee  to  the  judgment  debtor  is  sufficient.  In 
such  a  case,  the  inquiry  is  not  limited  to  the  existence  of  the  particular 
debt  alleged,  and  the  garnishee  may  therefore  be  called  on  to  depose 
that  he  does  not  owe  any  debt  to  the  judgment  debtor,  and,  on  his 
refusal  to  do  so,  an  order  absolute  may  be  made. — De  Pass  v.  Capital 
and  Industries  Corporation,  L.R.  [1891J  1  Q.B.  216;  04  L.T.  48; 
39W.E.  23L 

(v.)  Q.  B.  D. — Joint  Contractors — Jxidgment  against  one — Setting  aside, — 
The  plaintiff,  having  recovered  judgment  against  A.  for  work  done  in 
printing  a  newspaper  of  which  he  believed  A.  to  be  the  sole  proprietor, 
afterwards  discovered  that  X.  was,  at  the  time  the  work  was  done,  a 
partner  with  A.,  and  jointly  interested  in  the  newspaper.  He  sought, 
with  the  consent  of  A.,  to  have  the  judgment  set  aside,  and  the  writ 
amended  by  adding  X.  as  a  defendant.  Held,  that  the  order  could  not 
be  made,  as  the  consent  of  A.  could  not  enable  the  plaintiff  to  evade  the 
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mie  ihafc  judgment  recovered  against  one  of  two  joint  contractors  is  a 
bar  to  an  action  against  the  other. — Hammond  y.  Schofield,  L.B.  [1891]  1 
Q.B.  453. 

(i.)  C.  A.— Jury—Trial  by— Chancery  Division— R.S.C,,  1883,  0.  xxxvi., 
rr,  6,  7. — A  party  to  an  action  in  the  Chancery  Division  cannot  claim  a 
trial  by  jury  as  a  matter  of  right.  Where  in  an  action  to  restrain 
trespass  on  mines,  the  case  turned  on  the  question  whether  certain  land 
was  part  of  the  plaintiff's  estate,  or  part  of  the  waste  of  a  manor, 
heldy  that  the  importance  of  a  view  was  so  great  that  the  trial  ought  to 
be  by  jary.— Jenfcms  v.  Bushhy,  L.R.  [1891]  1  Ch.  484 ;  64  L.T.  213  ; 
87  W.R.  321. 

(ii.)  Q.  B.  D.—  Justices  —  Appeal  —  Special  case  — Application — Summary 
Jurisdiction  Act,  1879,  s.  33— Summary  Jurisdiction  Rules ^  1886,  r.  18. — 
A  court  of  summary  jurisdiction,  consisting  of  five  justices,  having 
convicted  the  appellant,  he  applied  in  writing  to  two  of  sach  five 
justices  to  state  a  special  case,  and  left  with  the  clerk  of  the  Court  a 
copy  of  such  application.  Heldt  that  the  application  to  the  two  justices 
was  not  an  application  to  the  Court ;  and  that  there  was  no  jurisdiction 
to  hear  the  case  stated  by  such  two  justices. — Westmore  v.  Pain, 
L.B.  [1891]  1  Q.B.  482;  64  L.T.  66. 

(iii.)  C.  A. — Motion  for  New  Trial — Supreme  Court  of  Judicature  Acty  1890, 
s.  1. — On  a  motion  for  a  new  trial  the  Court  of  Appeal  may,  instead  of 
ordering  a  new  trial,  direct  judgment  to  be  entei^d  for  either  of  the 
parties. —i^icocJfe  v.  Hall,  L.R.  [1891]  1  Q.B.  414. 

(iv.)  C.  A. — New  Trial — Stay  of  Execution — Special  Circumstances, — The 
Court  of  Appeal  will  not  grant  a  stay  of  execution  pending  an  appeal 
where  the  judge  at  the  trial  has  refused  to  g^rant  such  stay,  unless 
special  circumstances  are  shewn  to  exist,  and  allegations  that  there  have 
been  misdirections,  that  the  verdict  or  judgment  was  against  the 
weight  of  evidence,  or  that  there  was  no  evidence  to  support  the 
verdict  or  judgment,  are  not  such  special  circumstances. — Monk  v.  Bartram^ 
L.R.  [1891]  1  Q.B.  346  j  64  L.T.  45 ;  39  W.R.  310. 

(v.)  Ch.  B. — Order  to  attend  and  produce  Documents — Third  Person — Ex 
parte^Ohjections, — An  order  to  attend  and  produce  documents,  made 
under  Ord.  xxxvii.,  r.  7,  may  be  made  ex  parte,  and  on  a  person  not  a 
party  to  the  action.  The  person  on  whom  it  is  made  must  attend  with 
the  documents  named  in  the  order,  and  may  then  raise  any  legal 
objection  to  the  production  of  any  particular  document.  The  production 
is  not  for  the  purpose  of  private  inspection,  but  must  have  reference  to 
some  proceeding  in  the  action.—  WiUiams  v.  Frere,  L.R.  [1891]  1  Ch.  323 ; 
64  L.T.  263. 

(vi.)  P.  D.—Security  for  Costs — Divorce. — The  Court  being  satisfied  that  the 
petitioner,  an  American  citizen,  had  assets  in  this  country  upon  which 
execution  could  be  levied  for  any  costs  which  he  might  be  liable  to  pay, 
if  defeated  in  his  suit,  refused  the  application  of  a  co-respondent  that 
the  petitioner  might  be  ordered  to  give  security  for  costs.  Semhle,  the 
Court  will  make  an  order,  on  a  co-respondent's  bond  fide  application, 
that  the  petitioner  give  security  for  the  costs  of  such  co-respondent,  if 
well  assured  that  there  is  a  real  necessity  for  such  order. — Redfem  v. 
Redfem,  63  L.T.  780. 

(vii.)  P.  D. — Ship — Action  in  Rem — Default — Assessment, — In  an  action  in 
rem,  where  the  defendant  makes  default  in  appearance,  the  plaintiff's 
claim  will  not  be  refeiTed  to  the  reg^trar  for  assessment  before  jadg. 
meai.— The  Titia,  64  L.T.  148. 
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(i.)  Ch.  D,-- Writ— Special  Indorsement— Interestr—R,8.C.,  1883,  0.  iii., 
r.  6. — The  indorsement  on  the  writ  claimed  to  have  a  legacy  of  £2,750 
bequeathed  by  the  will  of  B.,  "  which  has  remained  unpaid  by  reason  of 
a  breach  of  trast  on  the  part  of  the  defendants/'  paid  by  the  defendants, 
with  interest  from  April  X2th,  1885.  B.'s  will  had  directed  that  interest 
.  on  the  legacy  should  be  paid  from  the  death  of  his  wife,  who  died  on 
April  12th,  1885.  Held^  that  the  writ  was  specially  indorsed,  as  the 
interest  was  claimed  as  payable  under  the  will,  and  not  by  way  of 
damages.— flamtZ ton  v.  Brogden,  60  L.J.  Ch.  88. 

(iL)  C.  A. — Writ — Service — Foreign  Firm — Alleged  Partner  within  Juris- 
diction.— iJ.iSf.C,  1883,  0.  ix.,  r.  6;  0.  xi. — In  an  action  against  a  foreign 
firm,  having  no  place  of  business  in  England,  all  the  partners  being 
resident  and  domiciled  abroad,  the  writ  was  served  on  K.,  who  was 
alleged  to  be  a  partner,  while  temporarily  in  England.  He  appeared, 
and  applied  to  have  the  writ  set  aside,  on  the  ground  that  he  was  not  a 
partner.  Eeld^  by  the  majority  of  the  Court,  that  the  service  was  bad 
as  against  the  firm  ;  but  that  if  the  plaintiff  should  elect  to  amend  the 
writ  BO  as  to  state  that  K.  was  sued  together  with  the  other  partners 
(naming  them),  the  service  should  stand  as  against  him.  as  he  had 
waived  the  irregularity  in  the  nomenclature  of  the  writ  by  appearing. 
— Western  National  Dank  of  the  City  of  New  York  v.  Perez  Triana  ^Co.; 
KoppeVe  Appeal,  L.R.  [1891]  1  Q.B.  304;  39  W.R.  245. 

(iii.)  C.  A. — Winding-up^Staying  Action. — When  a  petition  to  wind  up  a 
company  has  been  presented  in  the  Chancery  Division,  au  application 
to  stay  an  action  against  the  company  in  the  Queen's  Bench  Division, 
must  be  made  in  the  last-mentioned  Division. — In  re  General  Service 
Co-operative  Stores,  L.E.  [1891]  1  Ch.  D.  496 ;  64  L.T.  228. 

(iv.)  Ch.  D. — Winding-up — Petition  for  Supervision  Order — Amendment — 
Compulsory  Order — Advertisement, — In  accordance  with  resolutions  for 
the  voluntary  winding-up  of  a  company,  a  shareholder  and  the  liquidator 
presented  a  petition  for  a  supervision  order.  The  petition  was  amended 
by  adding  a  statement  that  difficulties  had  arisen,  and  a  prayer  for  a 
compulsory  order  was  added.  Held,  that  the  petition  must  be  readver. 
tised.— Jw  re  Nati(mal  Wholemeal  Bread  ^  Biscuit  Co.,  39  W.R.  380. 

Prinoipal  and  Surety  :— 

(v.)  C.  A. — Discharge  of  Surety— Giving  Time. — By  a  covenant  in  a  mort- 
gage deed  A.,  the  mortgagor,  and  the  defendant,  as  his  surety, 
covenanted  for  the  payment  of  the  mortgage  debt  of  £450,  on 
March  4th,  1858.  In  December,  1884,  the  said  mortgage  and  other 
mortgages  given  by  A.  were  consolidated,  the  plaintiff  advancing  a 
large  sum  for  payment  of  the  various  mortgage  debts,  and  taking 
assignments  of  such  debts  and  the  mortgaged  properties,  '*  with  the  full 
benefit  of  the  covenants  "  contained  in  the  various  mortgage  deeds ; 
and  A.  covenanted  with  the  plaintiff  for  the  payment  of  the  sum  so 
advanced  on  January  19th,  1885.  The  defendant  was  not  a  party  to 
the  deed  carrying  ont  the  transaction.  Heldy  that  the  last-mentioned 
covenant  necessarily  implied  that  A.  could  not  be  saed  for  the  £450  due 
under  the  first-mentioned  deed  before  January  19th,  1885,  and  that  there 
was  a  giving  of  time  to  the  principal  debtor  by  which  the  surety  was  dis- 
charged.—BoZfon  V.  Buckenham,  L.R.  [1891]  1  Q.B.  278;  89  W.R.  293. 

(vi.)  Ch.  D.— Surety  for  Mortgagor — Discharge. —  Wheie  a  person  joins  in  a 
mortgage  as  surety  for  the  mortgagor  by  giving  security  and  covenanting 
for  payment  of  the  mortgage  debt,  if  the  surety  is  discharged  from 
liability  on  the  covenant  by  reason  of  alteration  of  the  contract  with 
the  principal  debtor,  the  security  given  by  the  surety  is  also  discharged. 
^Bolton  V.  Salmon,  60  L.J.  Ch.  239 ;  64  L.T.  222. 
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Eailway:— 

(i.)  Q.  B.  D. — Passenger  Travelling  without  Paying  Fare — Demand  of  Fare 
—  Criminal  Proceedings. — Where  a  person  has  travelled  in  a  carriage  of  a 
higher  class  than  that  for  which  he  has  taken  a  ticket,  and  the  excess 
fare  has  been  demanded  and  refused,  the  railway  company  is  not 
debarred  by  saoh  demand  from  proceeding  criminally  against  such 
peTBon.—Nohle  v.  Killick,  60  L.J.  M.C.  61. 

(ii.)  Bailway  Commission  CoVLrt.—Undue  Preference^Parcels— 
Forwarding  Agent. — A.,  a  carrier  of  goods  and  parcels,  complained 
that  a  railway  company  instead  of  delivering  the  parcels  sent  by 
him  over  the  company's  line  to  his  agents,  delivered  the  parcels 
to  the  addressees  either  themselves  or  by  their  agents,  and  farther  that 
the  company  allowed  their  agents  to  deliver  parcels  to  the  addressees 
at  rates  and  charges  less  than  those  at  which  they  performed  the  same 
services  for  A.  Held^  that  the  company  had  treated  themselves  and 
their  agents  with  undae  preference. — Ford  Sf  Co.  v.  L.  8f  flf.lT.fi., 
60  L.J.  Q.B.  130;  63  L.T.  841. 

(iii.)  Railway  Commission  Court.  —  Vndue  Preference  —  Grouping 
Rates — Reasonable  Distances — Railway  and  Canal  Traffic  Act^  1888,  «.29. 
— Ironworks  were  situated  at  distances  of  18,  27,  28  and  38  miles 
respectively  from  X.  The  respondent  company  carried  coke  and  pig- 
iron  to  and  from  the  works  from  and  to  X.,  and  fixed  a  uniform  rate  of 
carriage  for  the  pig-iron  to  X.  from  all  the  works,  and  also  a  aniform 
rate  of  carriage  for  coke  from  X.  to  all  the  works,  with  the  exception 
that  the  nearest  works  were  charged  sixpence  per  ton  less  for  coke  than 
the  others."  Held,  that  the  uniform  rate  for  pig-iron  constituted  an 
undue  preference  against  the  nearest  works,  but  that  the  allowance  in 
respect  of  coke  was  sufficient  considering  the  distance  between  the 
works. — North  Lonsdale  Iron  8f  Steel  Co,  v.  Fumess  Railway  Co., 
64  L.T.  122. 

Registration :~ 

(iv.)  C.  A. — County  Vote — Otonership — Description  of  Qualification — Power 
to  Amend. — Decision  of  Q.  B.  D.  {see  Vol.  16,  p.  58,  vi.)  affirmed. — Plant 
V.  PotU,  L.R.  [1891]  1  Q.B.  256 ;  60  L.J.  Q.B.  33  j  63  L.T.  730. 

(v.)  Q.  B.  D. — Claim  of  Vote — Agent — Delegation  of  Authority. — The 
appellant  had  signed  an  authority  to  an  agent  to  claim  a  vote  for  him, 
and  to  sign  his,  the  appellant's,  name,  and  to  appear  and  support  the 
claim.  The  agent  delegated  his  authority  to  sign  the  claim  to  his  clerk. 
Held  J  that  the  claim  was  good,  and  the  signature  of  the  agent's  clerk, 
acting  under  his  instructions,  was  the  same  as  though  the  agent  had 
signed  it  himself.—  Brown  v.  Tombs,  L.R.  [1891]  1  Q.B.  253  ;  60  L.J. 
Q.B.  38;  64L.T.  lU. 

(vi.)  Q.  B.  D. — Freehold  Qualification — Member  of  Chapter. — The  canons 
residentiary  of  a  cathedral,  who  are  entitled,  under  4  &  5  Yict.,  c.  39,  s.  25, 
to  a  fixed  share  in  the  corporate  revenues,  have  no  freehold  qualification 
in  respect  of  shares  in  the  freehold  lands  of  the  corporation.— Harris 
V.  Phillips,  L.R.  [1891]  1  Q.B.  267. 

Restraint  of  Trade  ;— 

(vii.)  C.  A, — Agreement — Construction. — Agreements  in  restraint  of  trade  are 
to  be  construed  according  to  the  principles  of  construction  applicable  to 
all  other  agreements,  and  there  is  no  primA  facie  presumption 
against  their  validity.    The  test  in  each  case  of  the  validity  or  invalidity 
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of  an  agreemeot  in  restraint  of  trade  made  between  a  master  and  his 
servant,  is  whether  on  the  true  constraotion  of  the  agreement,  the 
restraint  is  not  or  is,  having  regard  to  the  nature  of  the  business  and 
the  character  of  the  employment,  greater  than  is  reasonably  necessary 
for  the  protection  of  the  master. — Mills  v,  Dunham,  39  W.R.  289. 

Revenue  :— 

(i.)  Q.  B.  D. — Income  Tax — English  Company— Business  Abroad— Profits 
Earyied  Abroad  and  Not  Remitted— &  ^  6  Vict.,  c.  85,  s.  100—16  ^  17  Vict, 
c.  34,  8.  2,  Sched.  D. — A  banking  company,  registered  under  the 
Joint  Stock  Companies  Acts,  had  its  chief  office  in  London,  and  had 
foreign  branches.  For  the  purpose  of  paying  dividends,  which  were 
paid  in  London,  no  distinction  was  made  between  profits  earned  abroad 
and  profits  earned  in  the  United  Kingdom.  Part  of  the  profits  earned 
abroad  was  not  remitted  to  this  country.  Heldf  that  income  tax  was 
payable  on  the  profits  earned  abroad,  and  not  so  remitted. — London 
Bank  of  Mexico  and  South  America  v.  Apthotye,  L.B.  [1891]  1  Q.B.  383; 
60  L.J.  Q.B.  196. 

(ii.)  Q.  B.  D. — Income  Tax — Gasworks  Cairied  on  hy  Corporation — Assess- 
ment of  Profits. — The  respondents  were  empowered  by  their  Act  to 
supply  gas  to  private  consumers  after  they  should  have  lighted  the 
town  of  H.  They  made  a  profit  on  the  supply  to  private  consumers. 
Held,  that  they  must  be  assessed  to  income  tax  on  the  whole  of  such 
profit,  without  deducting  the  expenses  of  the  public  lighting. — Dillon  ▼. 
Corporation  of  Haverfordwest,  64  L.T.  202. 

(iii.)  Q.  B.  D. — Income  Tax — Exemption  for  Necessary  Expenses — Joint 
Income  of  Husband  and  Wife. — A  man  and  his  wife  were  engaged  as 
master  and  mistress  of  a  board  school  at  a  joint  salary.  In  order  to 
enable  her  to  attend  to  her  school  duties,  the  wife  had  to  engage  a 
servant  to  do  the  work  of  the  house.  Held,  that  the  board  and  wages 
of  such  servant  could  not  be  deducted  as  an  expense  necessary  for  the 
performance  of  the  duties  of  the  employment,  and  that  the  whole 
income  must  be  charged  in  the  name  of  the  husband  under  schedule  E. — 
Bowers  v.  Harding,  64  L.T.  201. 

(iv.)  Ch.  D. — Legacy  Duty — Annual  Payment  to  Extcutor  and  Beneficiary 
for  Managing  Business. — A  testator  directed  his  executors  and  trustees 
to  carry  on  his  business,  and  authorised  a  beneficiary  to  assist  in  the 
management,  and  directed  that  each  of  the  executors  and  trustees  and 
the  beneficiary  should  receive  an  annual  sum  so  long  as  he  should 
continue  to  manage  the  business.  Held,  that  such  sum  was  liable  to 
legacy  duty.— T/ioWey  v.  Massam,  60  L.J.  Ch.  217 ;  64  L.T.  15 ; 
39  W.R.  233. 

(v.)  C.  A. — Stamp  Duty  Settlement — Contingent  Interest — Proper  Stamp — 
Stamp  Act,  1870,  Schedule.— DeoiBion  of  Q.  B.  D.  {see  Vol.  16.  p.  94,  vii.) 
affirmed. — Onslow  v.  Commissioners  of  Inland  Revenue,  L.B.  [1891]  1 
Q.B.  239  ;  60  L.J.  Q.B.  138;  64  L.T.  211;  39  W.R.  373. 

Biver  :— 

(vi.)  Q.  B.  D.— Pollution— Liability— Two  Local  Boards.— The  T.  Local 
Board  owned  sewerage  works.  The  T.  Local  Board  and  the  W.  Local 
Board,  pursuant  to  the  provisions  of  an  Act  of  Parliament,  appointed  a 
joint  committee  to  deal  with  the  sewerage  of  their  two  districts.  The 
sewerage  works  of  the  T.  Board  continued  to  be  the  property  of  the 
T.  Board,  but  were  managed  exclusively  by  the  joint  committee. 
Sewage  flowed  from  such  works  into  the  river  Lea,  and  the  Conservancy 
Board  served  a  notice  on  the  T.  Board  requiring  them  to  diaoontinue 
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Bach  flow,  which  notice  was  not  complied  with.  HdJ^  that  the  T.  Board 
was  not  liable,  aa  they  had  no  control  over  the  sewerage  works,  aud  so 
could  not  have  **  caased  '*  or  **  safifered  "  the  flow  into  the  river  within 
the  meaning  of  the  Lea  Conservancy  Act,  1868,  under  which  the 
proceedings  were  taken.  Hcld^  also,  that  there  was  no  appoiil,  as  it 
was  a  qmud-critninal  proceeding. — Lea  CoHservanq^  Board  v.  Tottenham 
Local  Board,  64  L.T.  198. 

Settlement  :— 

(i.)  Ch.  D. — Marriage — Parol  Agreement. — In  1882  A.,  in  contemplation  of 
a  second  marriage,  covenanted  andor  seal  with  his  two  daughters  by  his 
first  marriage,  that  he  or  his  executors  should  settle  on  thoin  and  their 
issue  specified  fands.  Advances  to  be  deducted  from  the  sum  settled. 
There  was  no  power  of  revocation,  except  for  the  purpose  of  making 
provision  for  the  husbands  and  children  of  the  daughters.  In  1887  X. 
married  one  of  the  daughters,  on  the  faith,  as  he  alleged,  of  represen- 
tations made  by  A.  that  he  would  allow  the  daughter  £300  a  year,  and 
that  he  had  settled  on  her  and  her  issue  one  moiety  of  the  fnods 
specified  in  the  deed  above  mentioned.  In  1880  A.  purported  to  revoke 
the  said  deed.  He  had  made  one  payment  to  the  wife  of  X.,  which  he 
called  an  "  advance."  Ueldy  that  the  alleged  promise  to  pay  £300  a  year 
.  not  being  in  writing  could  not  be  enforced,  and  that  marriage  was  not  a 
part  performance  of  such  a  parol  agreement.  Ueldt  also,  that  the  deed 
above  mentioned  was  a  complete  settlement,  and  that  the  trusts  ought 
to  be  executed,  and  that  the  sum  paid  by  A.  to  his  daughter  could  not 
be  treated  as  an  "advance**  in  diminution  of  the  sum  settled. — 
Johnstone  v.  Mappin,  64  L.T.  48. 

Ship  :— 

(ii.)  Ch.  D. — Bill  of  Lading — Exceptions --Thieves, — Goods  were  shipped 
under  a  bill  of  lading  which  exempted  the  shipowner  from  liabih'ty  for 
loss  caused  by  "  thieves  of  whatever  kind,  whether  on  board  or  not,  or 
by  land  or  sea.'*  The  goods  were  stolen  during  the  stowage  by  some  of 
the  stevedores,  who  were  in  the  shipowner's  service.  Held,  that  he  was 
liable  for  the  acts  of  his  own  servants,  notwithstanding  the  exception  in 
the  bill  of  lading.— Stemman  ^  Co.  v.  Angier  Line,  39  W.R.  392. 

(iii.)  C.  A. — Charter-party — Bill  of  Ladi'ng — Exceptions — ^*  Baltic  Clause.** — 
Decision  of  Q.  B.  D.  {see  Vol.  16,  p.  24,  i.)  affirmed. — Serraino  v. 
Campbell,  L.R.  [1891]  1  Q.B.  283;  39  W.R.  356. 

(iv.)  P.  D. — Charter-Party — Bill  of  Lading — Exceptions — Negligence  of 
Master, — Cargo  was  shipped  under  a  charter-party  and  bill  of  lading, 
which  excepted  perils  of  the  sea,  and  accidents  of  navigation,  even  if 
caused  by  negligence  of  the  master,  and  provided  that  a  certificate  of 
good  stowage  should  be  given  by  W.,  a  surveyor.  W.  furnished  a 
certificate  which  stated  that  the  vessel  could  carry  a  dry  and  perishable 
oarg^.  Owing  to  heavy  weather  the  vessel  leaked  and  damaged  the 
cargo,  and  the  damage  was  increased  owing  to  the  negligence  of  the 
master  in  not  stopping  the  leak,  and  also  owing  to  the  want  of  sufficient 
dunnage.  The  surveyor's  certiflcate  had  not  mentioned  dunnage.  Held, 
that  the  shipowner  was  not  liable  for  tho  original  leak  as  an  accident  of 
navigation,  or  for  the  negligence  of  the  master  in  not  stopping  the  leak, 
both  being  excepted  perils,  but  that  he  was  liable  for  the  additional 
damage  caused  by  insufficient  dunnage,  the  certificate  of  the  surveyor 
not  being  conclusive.  —  The  Cressington,  L.R.  [1891]  P.  152  j 
60  L.J.  P.  25. 
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(i.)  C.  A.—  Charter  Party—  Cesser  and  Lien  Clauses — Demurrage, — Where 
it  18  possible  the  cesser  and  lien  clauses  in  a  charter-party  should  be 
construed  as  co-extensive.  The  word  '^  demurrage  *'  in  the  lien  clause 
does  not  coyer  undue  detention  at  the  port  of  discharge,  and  the 
charterer  is,  therefore,  not  exempted  from  responsibility  for  such 
detention  by  the  cesser  clause. — Clink  y.  Radford^  89  W.B.  855. 

(ii.)  Q.  B.  D. — Charter.Party — Cesser  Clause — Demurrage* — A  charter-party 
provided  that  the  charterer's  liability  should  cease  when  the  cargo  was 
shipped,  the  owner  having  a  lien  for  freight.  The  bills  of  lading  of  the 
cargo  contained  no  reference  to  the  charter,  or  any  clause  to  relieve 
the  consignees  from  loss  occasioned  by  strikes ;  but  provided  that  if 
the  consignees  did  not  apply  for  the  g^oods  within  twenty-four  hours  of 
the  ship's  arrival,  the  master  was  to  be  at  liberty  to  land  them  at  the  risk 
and  expense  of  the  owners  of  the  goods.  On  arrival  in  London  the  con- 
signees* labourers  struck,  and  the  unloading  was  prolonged.  Ueld^  that 
the  charterer  was  not  liable,  but  that  the  consignees  were  liable  as 
they  had  not  discharge  the  ship  within  a  reasonable  time. — Hick  v. 
Rodocanachi,  64  L.T.  138. 

(iii.)  Q.  B.  D. — Charter-party — Vessel  **  always  afloat.** — By  a  charter- 
party  it  was  agreed  that  A.'s  ship  should  proceed  to  the  N.  Dock,  and 
there  load  "always  afloat"  a  complete  cargo,  "lighterage,  if  any 
necessary,  to  enable  steamer  to  complete  loading  at  N.  Dock  to  be  at 
merchant's  risk  and  expense."  The  ship  could  have  loaded  her  full 
carg^  at  the  N.  Dock,  but  A.,  to  prevent  her  being  delayed  by  not 
being  able  to  g^t  out  when  loaded,  removed  her  to  another  dock,  where- 
by lighterage  became  necessary.  Heldy  that  the  clause  as  to  lighterage 
was  ambiguous,  and  extrinsic  evidence  was  admitted,  which  shewed 
the  intention  to  be  that  the  charterer  should  bear  the  expense  of 
loading  elsewhere,  if  the  ship  could  not  complete  her  loading  at  the 
N.  Dock.  Ueldf  that  A.  was  liable  for  the  cost  of  lighterage,  as  the 
vessel  could  have  loaded  "always  afloat"  at  the  N.  Dock,  and  the 
fear  of  detention  did  not  justify  A.  in  removing  her. — The  Cv/rfew, 
L.B.  [1891]  P.  181 J  89  W.B.  867. 

(iv.)  Q.  B.  D.—Charter-Party — TAahility  of  Person  Signing  Agreement — 
"Ready  to  receive  Cargo" — The  defendants  agreed  to  charter  the 
plaintiffs*  ship  by  a  letter  signed  by  them  and  containing  the  words 
"  charterers  to  hare  the  option  of  cancelling  if  she  (the  ship)  is  not 
ready  to  receive  cargo  by  the  12th  Dec.  next.  Steamer  to  be  loaded  on 
usual  berth  terms,  2  per  cent,  commission  to  us."  The  defendants  had 
made  contracts  with  merchants  for  loading  the  ship,  of  which  the 
plaintiffs  had  no  notice,  the  merchants  to  have  the  power  of  cancelling 
if  the  vessel  was  not  ready  on  the  12th  Dec,  and  the  vessel  not  to  be 
considered  ready  unless  moored  "alongside*'  the  quay.  The  yessel 
was  moored  with  her  stern  touching  the  quay  by  Deo.  I2th,  but  was  not 
"  alongside  "  till  Dec.  18th.  Held  (1)  that  the  defendants  were  liable 
as  principals,  having  contracted  in  their  own  names  without  any 
qualification ;  (2)  that  the  vessel  veas  "  ready  "  on  Dec.  12th,  though 
not  "  alongside,'*  and  that  the  matter  was  not  affected  by  an  alleged 
custom  of  the  port  that  a  vessel  was  not  considered  "ready"  until 
alongside ;  (8)  that  the  contract  was  at  an  end  en  Dec.  12th,  and  that 
the  plaintiAs  were  not  entitled  to  damages  for  demurrage  or  detention 
after  that  date.— HtcX;«  v.  Tweedy,  63  L.T.  765. 

(v.)  H.  Ti*— Charter- Party — Efficiency  of  Ship, — A.,  by  a  charter-party, 
agreed  to  hire  B.'s  ship  at  a  certain  sum  per  month,  B.  to  maintain  the 
ship  in  an  efficient  state  for  the  service,  and  it  was  stipulated  that  "  in 
the  event  of  loss  of  time  from  deficiency  of  men  or  stores,  breakdown  of 
machinery,  want  of  repairs,  or  damage,  whereby  the  working  of  the 
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▼easel  was  stopped  for  more  than  forty-eight  conseoaliye  hoars,  the 
payment  of  hire  should  oease  until  she  should  be  again  in  an  efficient 
state  to  resume  her  service."  While  on  a  voyage  to  H.  part  of  the 
engines  broke  down,  and  she  had  to  put  back  to  L.  Repairs  oould  not 
be  effected  there,  and  A.  and  B.  agreed  that  a  tug  should  be  employed  to 
tow  her  to  H.,  and  that  the  cost  of  the  tug  should  be  treated  as  general 
average  on  ship,  cargo,  and  freight.  The  ship  was  taken  to  H.  by  the 
tug  aided  by  her  own  engines,  which  were  only  partly  disabled.  The 
cargo  intended  for  H.  was  discharged  by  the  ship's  own  machinery. 
Heidi  that  B.  could  not  claim  hire  for  the  voyage  from  L.  to  P.,  the  ship 
not  being  independently  efficient  for  the  purpose,  but  that  he  could 
claim  hire  for  the  full  time  actually  occupied  in  discharging  cargo  at  H., 
the  ship  being  in  an  efficient  state  for  that  particular  employment. — 
Hogarth  v.  MiV^  Brother  ^  Co,,  L.R.  [1891]  A.O.  48;  64  L.T.  206. 

(i.)  H.  L. — Collision— Fog.— ^Beoieion  of  0.  A.  (see  Vol.  16,  p.  62,  ii.) 
affirmed.  — T^  Vindomora,  L.B.  [1891]  A.C.I;  60  L.J.  P.  1; 
63  L.T.  749. 

(ii.)  P.  D. — Collision— Misleading  Lights,—  The  T.,  a  steamship  under  way 
in  the  Mersey,  came  into  collision  with  the  S.  whilst  carrying,  in  addition 
to  the  regulation  lights,  an  additional  white  light  on  the  mizen  truck, 
alleged  to  be  a  customs  signal  light.  No  regulation  or  practice  as  to 
carrying  such  light  was  proved,  and  it  being  doubtful  on  the  evidence 
whether  such  light,  together  with  the  T.*s  masthead  light,  might  not 
have  misled  those  in  charge  of  the  S.  into  thinking  that  the  T.  was 
at  anchor,  held,  that  the  T.  must  be  deemed  in  fault. — The  Talhot, 
L.E.  [1891]  P.  184. 

(iii.)  p.  D. — Collision— Costs — High  Court — Co^mty  Court  Limit. — In  the 
absence  of  special  circumstances  justifying  proceedings  in  the  High 
Court,  a  plaintiff  in  a  collision  action  will  not  be  allowed  costs,  if  be 
recovers  an  amount  not  exceeding  the  county  court  limit  of  £800, 
although  he  claimed  a  greater  sum. — The  Asia,  L.R.  [1891]  P.  121 ; 
60  L.J.  P.  38. 

(iv.)  P,  D. — Limitation  of  Liability — Cross  and  Register  Tonnage — Merchant 
Shipping  (Tonnage)  Act,  1889. — The  amount  to  which  a  ship's  liability 
is  limited,  in  case  of  collision,  is  to  be  ascertained  with  reference  to  the 
g^roes  tonnage,  without  any  deduction  in  respect  of  master's-room, 
chart-room,  boatswain's  store-room,  or  space  used  for  berthing  the 
crew.— The  Umhilo,  L.R.  [1891]  P.  118;  60  L.J.  P.  7;  39  W.R.  336. 

(v.)  P.  D. — Managing  Owner — Duty  of— Accounts — Tim^. — It  is  the  duty  of  a 
managing  owner  to  account  to  his  co-owners  for  the  ship's  earning^  and 
expenses  within  a  reasonable  time.  What  is  a  reasonable  time  depends 
on  the  circumstances  of  each  case,  and  there  is  no  fixed  rule  that  the 
accounts  are  to  be  ready  before  the  ship  sails  on  her  next  voyage. — 
The  Mount  Vernon,  64  L.T.  14S. 

(vi.)  p.  D. — Necessaries — Charter  .  party — Broker^ s  Commission— The  M., 
while  on  a  voyage,  was  chartered  by  her  owner,  through  a  shipbroker, 
for  a  future  voyage.  Subsequently  the  shipbroker  arrested  the  M.  in  a 
suit  for  necessaries,  to  recover  his  commission  on  obtaining  the  charter- 
party.  Held,  that  such  commission  did  not  come  within  the  meaning 
of  the  term  "  necessaries."— T/ie  Marianne,  L.R.  [1891]  P.  180; 
60  L.J.  P.  39. 

(vii.)  P.  D. — Salvage— Inequitable  Agreement. — A  salvage  agreement  for 
services  to  be  performed  on  the  high  seas  will  not  be  set  aside  merely 
because  one  of  the  contracting  parties  was  at  a  disadvantage ;  but  if. 
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in  addition  to  that  oironmttance,  the  turn  required  bj  the  intending 
salvor  appears  to  the  Coort  exorbitant,  the  agreement  will  be  set  aside 
as  inequitable.— Tfce  Rialto,  L.R.  [1891]  P.  175. 

(i.)  H.  It. —  Wharfinger — Representation. — Decision  of  C.  A.  (see  Vol.  16, 
p.  23,  ii.)  reversed-— T/w  Calliope,  L.R.  [1891]  A.C.  11 ;  60  L.J.  P.  28 ; 
63  L.T.  781. 

Slander:— 

(ii.)  C.  A. — Privileged  Occasion — Meeting  of  Board  of  Quardians — Presence 
of  Reporters. — The  defendant,  a  member  of  a  Boiu^  of  Gnardians,  made 
a  speech  which  wonid  have  privileged  if  the  meeting  of  the  board  at 
which  it  was  made  had  been  a  private  one.  Held,  that  the  presence  of 
reporters  at  the  meeting,  who  were  not  in  any  way  brought  there  by 
the  defendant,  did  not  destroy  the  privilege. — Pittard  v.  Oliver, 
L.R.  [1891]  1  Q.B.  474;  39  W.B.  311. 

Solicitor  :— 

(iii.)  Q,  B.  D. —  Costs— Charging  Order — "  Property  Recovered  or 
Preserved." — The  defendant  in  an  action  paid  money  into  Court,  and 
put  in  a  defence  denying  liability,  and  a  counter-claim  arising  out  of  the 
same  matters  as  the  claim.  The  plaintiflTs  solicitor  obtained  a  charging 
order  on  the  fund  in  Court.  Judgment  was  g^ven  for  the  plaintiff  on 
the  claim,  and  for  the  defendant  on  the  counterclaim.  Held,  that  the 
sum  recovered  on  the  counter-claim  must  be  set  off  against  that 
recovered  on  the  claim,  and  the  solicitor's  charging  order  limited  to  the 
balance  due  to  the  plaintiff,  that  being  the  sum  **  recovered  or 
preserved."— TTes^aco^  v.  Bevan,  39  W.R.  363. 

(iv.)  Cll.  D. — Costs — Taxation — Distnct  Registry — Petition  of  Course — 
K.S.C.,  1883,  0.  XXXV.,  rr,  6,  6a,  suh-r.  2,  16;  0.  Ixii.,  r.  18.— A  district 
registrar  at  Liverpool  has  power,  on  a  petition  of  course,  to  make  an 
order  on  a  solicitor  for  delivery  and  taxation  of  his  bill  of  costs.  The 
clients  carried  on  business  at  Liyerpool,  the  solicitor  resided  and 
practised  at  She£5eld,  and  the  work  had  been  done  in  London  and 
She£5eld.  Held,  on  the  balance  of  convenience,  that  the  taxation  ought 
not  to  be  removed  from  Liverpool  to  London. — In  re  Porrett, 
64L.T.  194;  89  W.R.  333. 

(v.)  Cll.  D. — Costs — Taxation — Common  Order — Material  Circumsiances — 
6^7  Vict.,  c.  73,  s.  37. — Where  there  is  already  an  order  in  force  for 
taxation  of  a  solicitor's  bill  of  costs,  and  an  action  pending  in  which  the 
amount  of  the  bill  is  claimed  as  a  set-off,  a  common  order  to  tax  ought 
not  to  be  obtained  on  a  petition  of  course,  both  the  facts  mentioned 
being  material,  and  such  as  ought  to  be  brought  to  the  attention 
of  the  Court.  Where  a  common  order  to  tax  had  been  improperly 
obtained,  bat  it  was  the  interest  of  both  parties  that  the  taxation 
should  take  place  at  once,  the  Court,  being  moved  by  the  party  who  had 
obtained  the  order  to  discharge  it,  refused  to  do  so,  but  amended  it  by 
striking  out  sll  directions  as  to  payment,  and  directed  that  the  question 
of  payment  of  the  amount  certified  should  be  referred  to  the  judge  at 
the  trial  of  the  pending  action.— 1»  re  W.  8.  Wehstm;  64  L.T.  250. 

(vi.)  C.  A. — Scale  Fee—Mortgage— Further  C/iargfe.  -  Decision  of  Ch.  D. 
(see  Vol.  16,  p.  63,  iv.)  reversed.— -Ayle^ord  (Earl)  v.  Poulett  (Earl), 
L.R.  [1891]  1  Ch.  248 ;  60  L.J.  Ch.  204;  39  W.R.  241. 

(vii.)  C.  A. — Scale  Fee — Negotiating  Scale — Fee  Paid  for  Evidence — General 
Order,  Sched.  I.,  Part  L,  r.  11. — Where  real  estate  is  sold  by  private 
contract  under  the  direction  of  the  Court,  the  solicitbr  who  does  all 
that  a  solicitor  can  do  in  arranging  the  sale  and  the  price  and  terms 
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thereof,  "  arranges  the  sale,"  and  is  not  disentitled  to  the  scale  fee  for 
*'  negotiating  a  sale/'  by  the  mere  fact  that  the  oontraot  does  not  beoome 
binding  till  sanctioned  by  the  Gonrt,  provided  that  it  is  ultimately 
so  sanctioned,  and  an  actual  sale  is  thereby  effected.  Decision 
of  Ch.  D.  (see  Vol.  16,  p.  63,  v.)  reversed.  Fees  paid  by  the  client 
to  valuers  (though  they  may  be  auctioneers  or  estate  agents)  to  obtain 
their  evidence  that  the  prfce  is  proper,  and  so  obtain  the  sanction  of 
the  Court,  are  not  ''commission  paid  by  the  client  to  an  auctioneer  or 
estate  or  other  agent "  so  as  to  disentitle  the  solicitor  to  the  scale  fee 
aforesaid.— JfcGotoan  v.  Murray,  L.R.  [1891]  1  Ch.  105  ;  60  L.J.  Ch.  118; 

63  L.T.  793  ;  39  W.R.  227. 

(i.)  Ch.  D. — Negligence — Mortgage — Valuation.— A  mortgagee's  solicitors 
noticed  on  the  title  a  considerable  difference  in  the  prices  previously 
paid  for  the  property,  and  pointed  this  out  to  the  valuer  acting  for  the 
mortgagee,  who,  notwithstanding,  adhered  to  his  valuation.  The 
solicitors  did  not  point  out  to  the  mortgagee  the  variation  in  prices, 
knowing  that  he  would  rely  on  the  valuer's  opinion.  The  security 
proved  deficient.  Eeldf  that  the  solicitors  had  not  failed  in  their  duty. 
Where  a  valuer  is  employed  to  value  property  on  behalf  of  a  mortgagee, 
he  is  liable  to  the  mortgagee  in  damages  if  he  fails  to  use -due  care  and 
skill.  But  if  there  is  no  contractual  relation  between  the  valuer  and 
the  mortgagee,  an  action  to  make  him  liable  for  loss  caused  by  an 
unskilful  or  careless  valuation  could  only  succeed  as  an  action  for  deceit, 
and  in  such  a  case  it  would  be  necessary  to  show  fraud. — Scholes  v. 
Brook,  63  L.T.  887. 

See  Mortgage,  p.  88,  i. 

Tenant  for  Life  :— 

(ii.)  Ch.  D. — Waste — Timber— Local  Custom.— Where  the  owners  of  an 
estate  had  for  many  years  periodically  cut  beech  woods  (beech  being 
timber  by  the  custom  of  the  country),  removing  the  older  trees  so  as  to 
ensure  a  succession  of  young  trees,  which  were  in  demand  for  the 
purposes  of  a  local  industry,  held,  that  a  tenant  for  life  of  the  estate, 
impeachable  for  waste,  was  not  committing  waste  by  continuing  such 
periodical  cuttings,  and  was  entitled  to  the  profits  thereof.  Held,  also, 
that  a  direction  in  the  will  under  which  she  claimed  that  the  tenant  for 
life  should  repair  and  keep  in  order  the  mansion  house,  park,  and 
grounds,  did  not  compel  her  to  clean  out  an  ornamental  lake,  having 
regard  to  the  condition  of  the  lake  at  the  testator's  death. — Dashwood  v. 
Magniac,  60  L.J.  Ch.  210;  64  L.T.  99. 

Trade  Mark  :— 

(iii.)  Ch.  D. — Application  to  Register — Fraxidulent  User  of  Old  Mark — 
Patents,  8)'c.,  Act,  1883,  ss.  62,  64. — Where  an  applicant  for  the  registra- 
tion of  a  new  trade  mark  has  previously  used  substantially  the  same 
mark,  with  certain  words  containing  a  fraudulent  misrepresentation, 
the  Court  will  not  allow  the  new  mark  with  the  omission  of  the  fraudn. 
lent  words  to  be  registered,  as  the  applicant  might  thereby  obtain  the 
benefit  of  the  previous  fraudulent  user. — In  re  Fuente^s  Trade  Marks, 

64  L.T.  196. 

(iv.)  Ch.  D. — Special  and  Distinctive  Words — User  ^Association  with  other 
Words  and  Marks, — Messrs.  Heidsieck  &  Co.  claimed  user,  before  the 
passing  of  the  Act  of  1875,  of  the  words  "  Monopole "  and  "  Dry 
Monopole  "  as  a  trade  mark  for  champagne.  The  words  were  printed 
on  the  labels  and  wrappers  of  their  bottles,  and  branded  on  their  corks 
and  packing  cases.  Tho  words  *'  Heidsieck  &  Co.,"  and  sometimes  the 
word  "Rheims/'  and  various  devices,  were  also  printed  or  branded  on 
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the  same  l&beli,  wrappers,  corks,  and  oases.  Held,  that  the  association 
of  other  words  and  marks  prevented  the  words  *'  Monopole  "  and  **  Dry 
Monopole/*  not  being  fanoj  words,  from  acquiring  the  character  of 
trade  marks,  and  snch  words,  which  had  been  registered  as  trade  marks 
in  1882,  mnst  be  expunged  from  the  register. — Richards  Sf"  Co,  r. 
Butcher  ^  ftobirwon,  63  L.T.  767. 

(i.)  Q.  B.  D. — TrcLde  Description— Application  of  ^Invoice— Merchandise 
Marks  Act,  1887,  s.  2,  sub-s,  1  (d.),  s.  5,  suh-s.  1  (d.)— A.  ordered  six 
barrels  of  beer  of  X.,  a  brewer.  X.  sent  six  casks  of  beer  to  A.,  and  at 
the  same  time  deliyered  him  an  invoice,  in  which  the  casks  were 
described  as  *'  barrels."  The  term  <' barrel "  in  the  beer  trade  means  a 
cask  containing  thirty ^ix  gallons.  One  of  the  casks  was  of  mooh  smaller 
capacity  than  thirty-six  gallons.  A.  summoned  X.  for  having  applied  a 
false  trade  description,  namely,  barrel,  to  a  cask  of  beer  false  as  to  the 
measure  and  gauge  thereof.  Held,  that  the  description  in  the  invoioe 
was  not  the  less  applied  to  the  cask  because  the  invoice  was  not 
physically  attached  to  the  cask.— ^udd  v.  Lucas,  L.B.  [1891]  1  Q.B.  406  ; 
89  W.E.  360. 

Trust  :— 

(ii.)  Cll.  D. — Declaration  of. — A.  deposited  certain  bonds  to  bearer  with  his 
friend  X.,  and  signed  a  memorandum  containing  a  list  of  the  securities, 
and  stating  that  they  were  to  be  given  to  specified  charities.  The 
memorandum  was  witnessed  by  one  person.  Dnring  A.'s  life  he 
received  the  interest  on  the  securities,  and  withdrew  some  of  them,  and 
also  made  sundry  alterations  in  the  memorandum.  He  afterwards 
caused  a  fresh  memorandum  to  be  written,  but  did  not  sign  it.  Hdd, 
after  A.*s  death,  that  there  was  no  valid  declaration  of  trust  in  favour 
of  the  charities,  and  that  the  memoranda  were  imperfect  testamentary 
documents,  and  that  the  securities  passed  to  A.'8  executors.— C/uimp  v. 
Marshallsay,  64  L.T.  13. 

Trustee  :— 

(iii.)  Ch.  D. — Breach  of  Trust — Instigation  of  Cestui-que  Trust — Indemnity 
— Trustee  Act,  1888,  s.  6. — B.  being  absolutely  entitled  in  remainder  to 
the  trust  funds  of  his  mother's  marriage  settlement,  his  mother  being 
tenant  for  life,  by  his  own  marriage  settlement  covenanted  that  he 
would  pay  £10,000  to  the  trustees  thereof  after  his  mother's  death, 
and  in  case  of  his  death  during  his  mother's  life,  that  his  executors 
should  pay  the  trustees  a  yearly  sum  during  his  mother's  life,  to  be 
applied  as  if  it  were  income  of  the  £10,000.  B.  took  the  firat  life 
interest  under  the  settlement,  and  his  wife  a  life  interest  in  remainder. 
B.  assigned  to  the  trustees  as  security  the  trust  funds  of  his  mother's 
settlement,  the  trustees  of  which  had  notice  of  the  assignment. 
B.  being  in  difficulties,  the  trustees  of  his  mother's  settlement  were 
persuaded  by  B.,  his  mother,  and  his  wife,  to  apply  a  part  of  their 
trust  funds  in  discharge  of  his  debts.  The  trustees  of  B.'s  settle- 
ment sued  such  last-mentioned  trustees  for  breach  of  trust,  claiming 
that  the  funds  should  be  replaced.  The  defendants  claimed  that  the 
interests  of  B.  and  his  wife  should  be  impounded  and  declared  liable  to 
indemnify  them.  Held  (1)  that  there  was  no  such  right  of  indemnity, 
as  the  interests  of  B.  and  his  wife  were  not  interests  of  a  **  beneficiary 
in  the  trust  estate  "  of  which  the  defendants  were  trustees ;  (2)  that, 
even  if  the  interest  of  B.'s  wife  had  been  such  an  interest,  the  Court 
would  not  in  its  discretion  under  the  Act  have  impounded  it,  as  there 
had  been  no  misrepresentation  on  her  part,  and  the  defendants  must 
be  taken  to  have  known  that  she  could  not  validly  deal  with  her 
reversionary  interest. — Bicketts  v.  Ricketts,  64  L.T.  263. 
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(i.)  O.  A. — Investment — Power  to  Vary — Trust  Investment  Act,  1889,  as.  3,  6. 
— In  the  absence  of  any  express  prohibibion  in  the  instrament  creating 
the  trost,  the  power  to  yary  investments  given  by  sect.  8  of  the  Trast 
Investment  Act,  1889,  applies  as  well  to  investments — of  the  classes 
specified  in  snb-sects.  (a)  to  (0)  of  that  section  —existing  prior  to,  or 
not  made  under  that  Act,  as  to  investments  m%de  nnder  the  powers 
given  thereby.— -Lopes  V.  Kume-DicA,  L.R.  [1891]  1  Ch.  423  j  60  L.J. 
Ch.  177 ;  64  L.T.  32 ;  39  W.R.  225. 

(ii  )  C.  A. — Investment — Company  Incorporated  by  Act  of  Parliament. — A 
charter  was  granted  to  the  London  Assurance  in  pursuance  of  an  Act  of 
Parliament,  which  empowered  the  Crown  to  grant  a  charter  of  incor- 
poration to  a  marine  insurance  company.  The  London  Assurance  and 
another  corporation  were  afterwards  amalgamated  by  a  private  Aci  of 
Parliament.  Heldj  that  the  London  Assurance  was  a  company  incor- 
porated by  Act  of  Parliament,  within  the  meaning  of  a  trust  deed  which 
authorised  investments  in  the  shares  of  any  company  incorporated  by 
Act  of  Parliament.— EZre  v.  Boyton,  L.R.  [1891]  1  Ch.  501. 

(iii.)  C,  A. — Failure  of  Beneficiary — Legal  Estate — Right  to  CaU  for  Con- 
veyance.— Under  the  will  of  A.,  who  died  in  1869,  B.  was  entitled  to  the 
equitable  reversion  in  fee  in  freehold  land,  the  legal  estate  being  vested 
in  P.  as  trustee  of  A.'s  will.  B.  devised  the  land  to  M.  in  trust  for  his 
wife  for  life  and  after  her  decease  on  trust  for  his  son  G.  6.  was 
illegitimate.  On  the  deaths  of  B.'s  wife  and  G. ;  held,  that  M.  had  no 
right  to  call  for  a  conveyance  of  the  land  from  P. — Moody  v.  Penfold, 
L.R.  [1891]  1  Ch.  258;  60  L.J.  Ch.  148. 

(iv.)  C,  A« — Payments  hy—  Commissioiv  to  Rent  Collector. — Where  trustees 
have  been  appointed  to  receive  the  rents  of,  and  to  manage  a  trust 
estate,  receiving  a  commission  on  the  rental,  they  will  not  be  allowed 
to  charge  a  commission  paid  by  them  to  a  rent  collector. — Cox  v.  Bennett, 
39  W.E.  809. 

Vendor  and  Fnrcliaser  :— 

(v.)  C.  A. — Conditions  of  Sale — Right  to  Rescind. — Conditions  of  sale 
stipulated  that  the  vendor  should  have  the  right  to  rescind  the  contract 
if  unable  to  satisfy  any  objection  insisted  on  by  the  purchaser,  **  not- 
withstanding any  previous  negotiation  or  litigation."  An  order  was 
made  on  summons  declaring  that  the  vendor  had  not  shewn  a  good  title, 
and  ordered  bim  to  pay  the  purchaser  the  costs  of  investigating  the 
title.  Held,  that  it  was  no  longer  open  to  him  to  avail  himself  of  the 
above  condition.  —  In  re  Arhib's  ^  Classes  Contract,  64  L.T.  217; 
39  W.R.  305. 

(vi.)  C.  A. — Covenant  for  Title — Statutory  Declaration, — Decision  of  Ch.  D. 
(see  Vol.  15,  p.  141,  v.)  affirmed.— L.  ^  N.W.R.  v.  Boulton,  63  L.T.  727. 

(vii.)  Ch,  D. — Specific  Performarice — Purchaser  in  Possession — Title  Accepted 
— Payment  of  Purchase-Money  into  Court. — The  under-lessee  of  property 
contracted  to  purchase  it,  and  accepted  the  title.  The  time  fixed  for 
completion  was  the  date  of  expiration  of  the  lease,  and  the  purchaser 
was  to  pay  interest  in  default  of  completion.  The  purchaser  remained 
in  possession,  but  refused  to  complete  or  pay  the  pnrchase-money ;  he 
claimed  to  be  in  possession  under  the  sub.lease  and  not  under  the 
contract,  and  now  offered  to  pay  rent.  On  a  motion  for  an  order  on 
him  to  pay  the  purchase-money  into  Court,  held,  that  he  had  an  option 
of  giving  up  possession  or  paying  the  purchase-money  into  Court,  and 
had  not  lost  that  option  by  accepting  the  title.     Ordered,  that  he  should 
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elect  within  a  month  to  give  np  poneasion  or  pay  the  porohaie-moiiey 
into  Coart,  and  that,  if  he  Bhoald  give  np  poeeetsion,  he  shonld 
pay  interest  from  the  day  fixed  for  completion. — Qreenwood  v.  Turner, 
64L.T.  261;  89  W.R.  815. 

(i.)  Ch.  D. — Raihoay  Company — Agr$ement  to  take  Land — Option. — In 
1888  X.  entered  into  an  agreement  with  a  railway,  which,  after  reciting 
that  the  company  had  power  to  take  certain  lands  of  X.,  provided  that 
the  company  should  pay  for  snch  lands  *'  or  for  snch  portion  thereof  as  the 
compimy  may  reqaire"  at  certain  rates;  that  the  pnrchase  should  be 
completed  on  or  before  January  Ist,  1885,  and  that  the  company  shonld 
pay  "the  vendor'*  interest  on  the  ** purchase  money"  if  unpaid  at  that 
date.  The  company  had  not  completed  the  purchase,  not  requiring  any 
of  the  lands.  Heldf  that  the  company  had  an  option  to  be  exercised  on 
or  before  January  Ist,  1885,  to  say  what  land  they  required  ;  that  not 
having  exercised  the  same,  the  agreement  was  not  enforceable  by  either 
party,  and  an  action  by  X.  seeking  specific  performance  was  dismissed. 
—Wentworth  v.  HuU  ^  NortfuWeatem  Junction  Railway  Co  ,  64  L.R.  190. 

(ii.)  C.  A.^Title— Power  to  Mortgage^Executor.—^,,  who  died  in  1883,  by 
his  will  appointed  his  wife  executrix,  and  empowered  her  to  appoint 
another  person  as  co-trustee  with  her,  and  gave  her  leasehold  houses 
during  her  widowhood,  with  power  to  sell  or  mortgage  the  same,  and  to 
apply  the  money  to  her  own  use,  and  subject  thereto  declared  certain 
trusts  of  the  houses.  In  1887  it  was  agreed  by  an  indenture  made 
between  the  widow  and  the  beneficiaries,  that  she  shonld  sell  the 
houses,  and  apply  the  money  as  therein  mentioned,  and  should  after- 
wards appoint  a  co-trustee.  The  houses  were  not  sold,  but  the  widow 
appointed  W.  co-trustee  with  her,  and  vested  the  houses  in  them  jointly. 
The  widow  and  W.  afterwards  mortgaged  the  houses  to  the  defendant, 
who  contracted  to  sell  them  to  the  plaintiff.  Held,  reversing  the 
decision  of  Ch.  D.  (see  Vol.  16,  p.  66,  v.),  that  the  widow  and  W.  had 
power  to  mortgage  the  houses,  and  that  the  defendant  could  make  a  good 
title.— 5a«ty  v.  Thomas,  64  L.T.  66. 

(iii.)  Ch.  D. — Title— Defect  not  Disclosed  by  Ahstract^Time, — After  the 
expiration  of  the  time  fixed  by  the  contract  for  delivering  requisitions 
on  title,  the  purchaser  discovered  that  a  deed  immediately  preceding 
the  deed  which  was  made  the  root  of  title,  and  which  gave  a  title  for 
thirty-eight  years  only,  contained  restrictive  covenants,  which  were 
not  disclosed  by  the  abstract.  The  purchaser  did  not  state  his  objec- 
tion  to  this  covenant  until,  the  vendor*s  replies  to  certain  of  the 
requisitions  being  unsatisfactory,  he  had  taken  out  a  summons  for  a 
declaration  that  a  good  title  had  not  been  shewn.  Held,  that  the 
objection  was  not  taken  too  late,  and  that  it  was  a  good  objection  to 
the  title.— In  re  Cox  and  Neve*8  Contract,  89  W.R.  412. 

(iv.)  Ch.  D. — Title— Voluntary  Settlement—Trust  for  8ale—Ban1cruptcy  cf 
Settlor — Claim  hy  Trustee— Bankruptcy  Act,  1883,  s.  47. — A  purchaser 
under  a  trust  for  sale  in  a  voluntary  settlement  will,  if  the  settlement 
should  be  impeached  by  the  trustee  in  bankruptcy  of  the  settlor  within 
ten  years  from  the  date  thereof,  be  subject  to  the  burden  of  proving 
that  the  settlor  was,  at  the  time  of  making  the  settlement,  able  to  pay 
all  bis  debts  without  the  aid  of  the  settled  property. — In  re  Briggs  and 
Spicer,  64  L.T.  187 ;  89  W.R.  877. 

(v.)  C.  A. — Want  of  Title. — Where  the  vendor  cannot  convey,  or  compel 
any  other  person  to  convey,  the  whole  of  the  property  subject  to  the 
contract,  the  purchaser  is  entitled  to  rescind  the  contract,  althongh 
the  time  for  completion  has  not  arrived. — Bellamy  v.  Dehenham, 
L.R.  [1891]  1  Ch.  412  ;  60  L.J.  Ch.  166 ;  39  W.R.  257. 
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Water  Company:— 

(i.)  Ch.  D.—Puhlic  Health  Act,  1875,  88.  4,  51,  52— Profit,— "Where  the 
nndertaking  of  a  waterworks  company  had  been  transferred  by  Act  of 
Parliament  to  a  mnnicipal  corporation,  and  the  profits  of  the  water- 
works were  directed  by  a  subsequent  Act  to  be  transferred  to  the 
borongb  improvement  fund,  or  at  the  option  of  the  corporation  to  be 
applied  in  reducing  tlie  price  of  water  ;  held,  that  the  corpoi*ation  were 
supplying  water  for  their  own  profit,  and  were  a  water  company  within 
the  Pablic  Health  Act,  1875. — Corporation  of  Wolverhampton  v.  Bihton 
Commissioners,  L.R.  [1891]  1  Ch.  315  j  39  W.R.  394. 

Waterworks  :— 

(ii.)  H.  It. — Mines — Compensation — Prospective  Damages, — The  word 
*♦  lands "  in  sect.  C  of  the  Waterworks  Clauses  Act,  1847,  includes 
mines  and  minerals,  but  no  compensation  for  injuriously  affecting  mines 
can  be  recovered  under  that  section,  as  all  such  questions  are  dealt  with 
under  the  sections  relating  to  mines  (sects.  18  to  27),  which 
constitute  an  exception  from  the  provisions  of  sect.  6  with  respect  to 
compensation.  Compensation  cannot  be  recovered  under  the  "  mining 
sections  **  of  the  Act  for  the  prospective  prevention  of  working  portions 
of  a  mine.— flbnidoy  v.  Mayor  of  Wakefield,  64  L.T.  1. 

Will:- 
(iii.)  Oh.  D. — Ademption -^Double  Portions. — A  testator,  who  possessed 
twenty-one  twenty -fourth  shares  in  a  business,  bequeathed  his  shares  in 
such  business  to  his  three  sons  in  equal  shares.  Before  his  death  the 
testator  reconstituted  the  partnership,  and  gave  E.,  one  of  his  sons,  who 
•  was  employed  in  the  business,  two  of  his  shares  in  lieu  of  salary.  After 
the  death  of  the  testator,  held,  that  there  had  been  a  gift  of  the  two 
shares  by  the  father,  that  the  presumption  against  double  portions 
arose,  and  was  not  rebutted  by  any  substantial  difference  in  the  nature 
of  the  gifts  ;  and  that  there  was  an  ademption  pro  tanto  of  the  legacy  to 
E.— Locon  V.  Lacon,  61  L.T.  22;  89  W.R.  299. 

(iv.)  Oh.  D. — Bequest  to  Superstitious  Use — Legatee  Domiciled  Abroad — 
1  Edw,  VI.,  c.  14. — A  bequest  to  a  "superstitious  uso,"  made  by  a 
testator  domiciled  in  England  is  void,  even  if  the  legatee  is  domiciled 
abroad,  in  a  country  where  such  a  bequest  would  be  good. — Elliott  v. 
Johnson,  39  W.R.  297. 

(v.)  Ch.  D. — Infant — Contingent  Legacy — Maintenance — Conveyancing  Act, 
1881,  s,  43. — A  testator  gave  a  fund  to  trustees  on  trust  to  pay  life 
annuities,  and  subject  thereto  on  trust  for  all  and  every  the  present  and 
future.born  children  of  his  daughters  respectively  who,  whether  in  the 
testator's  lifetime,  or  after  his  death,  being  a  son  or  sons,  should  have 
attained,  or  should  attain  the  age  of  twenty-one,  or  being  a  daughter 
or  daughters,  should  have  attained  or  should  attain  that  age,  or  should 
have  married,  or  should  marry.  Held,  that  the  whole  surplus  income 
belonged  to  those  grandchildren  who  bad  attained  twenty-one  "  when 
the  annuities  ceased,"  and  that  the  power  of  applying  for  the 
maintenance  of  an  infant  the  income  of  property  held  in  trust  for 
him  contingently  on  attaining  twenty-one  did  not  apply. — Burt  v. 
Arnold,  39  W.R.  234. 

(vi.)  O.  A. — Devise  to  Trustee — Condition, — A  testator  appointed  B.,  "  now 
residing  at  Adelaide,  Australia,  if  and  when  he  shall  return  to  England,'' 
and  C,  executors  and  trustees  of  his  will,  and  devised  real  estate  to  his 
said  trustees  on  trust  for  sale.  The  will  was  proved  by  C.  with  power 
reserved  to  grant  probate  to  B.  if  and  when  he  returned  to  England. 
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B.  was  domiciled  in  Amtralia  at  the  teetator*!  death  and  oontinned  to  be 
80 ;  be  came  to  England  for  a  yiiit  of  biz  monthi ;  he  nerer  proved  the 
will,  and  had  not  assented  to  the  deviBe  or  taken  any  part  in  the  adminis- 
tration of  the  tmsts,  but  had  not  aotnallj  disclaimed.  Held^  that  the 
trosteeship  vested  in  B.  when  he  came  to  England. — In  re  Arbib's  and 
Class's  Ccmtract,  64  L.T.  217  ;  39  W.E.  305. 

(i.)  P.  D. — Prohaie^ Signatures  of  Witnesses. — The  attesting  witnesses  to 
a  will  signed  their  names  in  the  margin  of  the  first  and  second  sheets  of 
the  will  opposite  to  certain  amendments.  It  was  proved  that  they 
signed  with  the  intention  of  attesting  the  testator's  signature. 
Hetdt  that  probate  might  be  granted. —  In  the  goods  of  Streatley^ 
L.R  [1891]  P.  172. 
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For  May,  June,  and  July,  1891. 

By    C.    H.    LoMAX,    M.A.,    of  the   Inner    Temple, 
Barrister-at-Law. 


Administration  :— 

(i.)  P.  D, — Foreign  Will — Property  Abroad — Intestacy  ae  to  English  Estate, 
— ^The  deoeaaed  left  a  will  dealing  with  her  foreign  property,  which  was 
proved  abroad,  bnt  died  intestate  aa  to  her  property  in  England.  Held, 
that  administration  of  the  property  in  England  might  be  granted  to  the 
next'Of.kin.^/n  the  goods  of  Mann,  L.B.  [1891]  P.  298. 

(ii*)  P.  D. — Joint  Qrant,—A  man  left  an  intoffioiently  executed  testamentary 
paper,  by  which  he  directed  his  property  to  be  equally  diyided  between 
his  wife  and  his  five  children,  and  that  hit  business  should  be  carried  on 
by  his  wife  and  two  elder  sons,  whom  he  appointed  his  executors.  All 
the  children  were  of  full  age  except  one,  and  all  persons  interested 
desired  that  a  Joint  grant  of  administration  should  be  made  to  the 
widow  and  the  two  elder  sons.  Heldt  that  there  were  special  circum- 
stances to  justify  such  a  Joint  grant. — In  the  goods  of  Dickinson 
L.R.  [1891]  P.  292. 

(iii.)  C.  A, — Charitable  Bequest — DissolttHon  of  Charity — Lapse-^Cy'pris,'^ 
Held,  reversing  the  decision  of  Ch.  D.  (see  Vol.  16,  p.  83,  i.),  that  the 
gift  must  be  administered  cy-pris. — Slevin  y.  Hepburn,  L.B.  [1891] 
2  Oh.  286 ;  60  L.J.  Oh.  439 ;  64  L.T.  311 ;  39  W.B.  678. 

Adulteration  :— 

(iv.)  Q,  B.  D. — Sale  of  Food — Responsibility  of  Servant — Written  Warranty 
— Continuous  Contract—Sale  of  Food  and  Drugs  Act,  1876,  ss.  6,  86. — 
H.,  a  servant  of  the  F.  Oo.,  acting  as  such,  sold  adulterated  milk.  Held, 
that  H.  was  properly  convicted  as  the  seller  of  the  milk.  The  milk  was 
consigned  to  the  F.  Oo.  in  a  can  bearing  a  label  stating  that  the  contents 
were  *'  warranted  genuine  new  milk,  with  all  its  cream  on,  from  B.  T." 
B.  T.  had  agreed  in  writing  to  supply  the  company  for  six  months  with 
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milk  warranted  pare  aod  with  all  its  oream  on.  H.  did  not  teat  the 
milk,  thongh  he  had  the  means  of  doing  so,  and  freqaentlj  tested  milk 
when  receired.  Held,  that  sect.  25  of  the  Act  did  not  apply,  and  that  eren 
if  it  would  have  entitled  H.  to  be  discharged  from  the  proeecation,  he  had 
not  proved  that  at  the  time  of  the  sale  he  had  no  reason  to  believe  that 
the  milk  was  otherwise  than  pure  milk. — Hotchin  ▼.  Hindmarsht 
L.B.  [1891]  2  Q.B.  181 ;  39  W.R.  607. 

(i.)  Q.  B.  D. — Supply  of  Food  under  Contract — Separate  Samples ^Sale  of 
Food  and  Drugs  Act,  1876,  s.  9Sale  of  Food  and  Drugs  Act,  1879,  f .  3.— 
The  appellant  oontraoted  with  the  gnardiatas  of  a  union  to  famish  a 
dail  J  supply  of  milk  to  a  workhouse ;  the  milk  was  to  be  tested  on 
each  delivery,  and  a  reduction  was  to  be  made  in  the  contract  price 
if  there  was  less  than  a  certain  proportion  of  cream.  An  inspector  of 
weights  and  measures  took  samples  from  each  of  five  cans  in  which  a 
day's  supply  was  being  delivered.  Two  of  the  samples  being  deficient 
in  cream,  two  separate  informations  were  laid  against  the  appellant, 
one  in  respect  of  each  of  the  two  samples.  Held,  that  it  was  right 
to  lay  separate  informations ;  that  the  inspector  was  justified  in  taking 
separate  samples }  that  the  justices  were  justified  in  rejecting  evidence 
as  to  the  other  three  samples ;  and  that  notwithstanding  the  contract 
an  offence  had  been  committed  against  the  statute. — Fecitt  v.  Walshf 
89  W.B.  526. 

Agreement:— 

(ii.)  C.  A. — Personal  Service — Specific  Performance — Injunction, — H.  agreed 
in  writing  to  act  as  manager  to  the  W.  company  for  a  term  of  years,  and 
to  "  give  the  whole  of  his  time  to  the  company's  business,"  but  did  not 
enter  into  any  negative  covenant.  H.  expressed  his  intention  of  form- 
ing and  becoming  director  of  a  rival  company  in  the  neighbourhood, 
though  still  being  willing  to  act  as  manager  of  the  W.  company.  Held, 
that  as  the  contract  was  one  for  personal  service  of  which  no  specific 
performance  could  be  granted,  and  there  was  no  negative  covenant 
on  the  part  of  H.,  he  could  not  be  restrained  by  injunction  from 
breaking  his  agreement  to  give  the  whole  of  his  time  to  the  W. 
company. — Whitwood  Chemical  Co,  v.  Hardman,  60  L.J.  Ch.  428; 
89  W.R.  433. 

AUen:- 

0"')  P.  C — Right  of  Admission  to  British  Territory, — An  alien  has  no 
legal  right,  enforceable  by  action,  to  enter  British  territory.  The 
Chinese  Act,  1881,  of  Victoria,  imposes  a  penalty  on  any  vessel 
bringing  into  any  port  in  Yictoria  a  greater  number  of  Chinese 
immigrants  than  in  the  proportion  of  one  for  every  hundred  tons  of 
the  tonnage  of  the  vessel,  and  provides  that  before  any  such  immigrant 
shall  be  permitted  to  land  a  sum  of  £10  shall  be  paid  to  the 
Collector  of  Customs  for  every  such  immigrant.  A  ship  arrived  with 
more  Chinese  immigrants  than  she  might  lawfully  bring  into  port. 
Held,  that  there  was  no  legal  obligation  on  the  Collector  of  Customs 
to  receive  any  payment  tendered  to  him  in  respect  of  such  immigrants. 
—Musgrove  v.  Chung  Teong  Toy,  L.R.  [1891]  A.C.  272;  64  L.T.  878. 

Anmiity:— 

(iv.)  Ch.  ID.— Charge  on  Proceeds  of  Sale  of  Lamd— Death  of  Annuitant 
before  Sale. — ^An  annuity  was  g^ven  to  M.  by  a  will,  chat^ged  on  real 
estate,  and  subject  to  such  annuity  and  other  annuities  the  real  estate 
was  devised  on  trust  for  sale.  By  a  codicil  the  testatrix  declared  that 
the  trustees  for  sale  might  purchase  Government  annuities  for  the 
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annuitants,  to  be  in  place  of  the  annaities  given  by  the  will,  the  parchose 
monej  to  be  a  firet  charge  on  the  proceeds  of  sale  of  the  eetate 
charged,  which  on  snoh  porchase  being  made,  were  to  be  diaoharged 
from  the  annaities.  M.  died  before  the  sale  was  completed.  Held, 
that  her  representatives  were  not  entitled  to  receive  the  value  of  her 
annuity.  Sbcus,  as  to  the  annuitants  who  sarvived  the  completion  of 
the  sale.— Pitman  v.  Holhorrow,  L.R.  [1891]  1  Ch.  707  j  60  L.J.  Ch.  279 ; 
64L.T.  447;  89  W.R.  637. 

Arbitration:— 

(i.)  C.  A.  &  Q.  B.  J},— Power  to  Award  Costs— Arbitration  Act,  1889, 
ss.  2,  25. — Where  an  arbitration  took  place  after  the  commencement 
of  the  Act,  pursuant  to  a  submission  which  had  been  entered  into 
before  the  commencement  of  the  Act,  and  which  contained  no  power 
to  the  arbitrator  to  deal  with  the  costs  of  the  reference  and  the  award, 
held,  that  the  combined  effect  of  sects.  2  &  25  of  the  Act  was  to  give 
the  arbitrator  power  to  deal  with  such  costs. — In  re  Arbitration  between 
Williams  and  Stepney,  L.R.  [1891]  1  Q.B.  700;  39  W.R.  533. 

See  Building  Society,  p.  Ill,  i. 
Auctioneer.— iSfse  Trover,  p.  143,  i. 
Bank  of  England:— 

(ii.)  Q.  B,  jy.—List  of  Stock  Transferred  to  National  Debt  Commissioners — 
Right  to  iMpect— National  Debt  Act,  1870,  s.  52. — A  person  who  does 
not  shew  that  he,  bonAfide,  claims  an  interest  in  some  unclaimed  stock, 
either  on  his  own  behalf,  or  as  representing  some  other  person,  is  not 
entitled  to  inspect  the  list  of  unclaimed  stock,  transferred  to  the 
National  Debt  Commissioners. — Reg,  v.  BanJc  qf  England,  L.R.  [1891] 
1  Q.B.  786 ;  64  L.T.  468;  39  W.R.  558. 

Bankruptcy  :— 

(iii.)  Q.  B*  D. — Discharge—Speculation — Stock  Exchange  Transactions, — 
A  stockbroker  having  been  made  bankrupt,  and  applying  for  his 
discharge,  the  official  receiver  reported  that  he  had  been  guilty  of  rash 
and  hazardous  speculation  in  buying  on  the  Stock  Exchange  for  clients 
who  were  speculating  for  differences,  and  were  not  able  to  pay  the 
differences  when  the  markets  fell.  Held,  that  the  Bankruptcy  Court 
ought  not  to  consider  the  general  morality  of  transactions  for  differences, 
that  the  risk  of  a  purehase  by  a  stockbroker  for  a  client  did  not  depend 
on  whether  the  bargain  was  a  bargain  for  differences,  or  whether  it  was 
a  purehase  for  investment,  but  on  whether  the  client  had  or  had  not 
the  means  to  pay  the  differences  which  might  result ;  and  that  the 
discharge  ought  not  to  be  refnsed,  but  suspended  for  three  years. — 
E,  p.  Jenkins ;  in  re  Jenkins,  89  W.R.  430. 

(iv.)  C.  A. — Leave  to  withdraw  Application — Application  for  Dischargc^-The 
Bankruptcy  Court  has  the  same  inherent  jurisdiction  as  any  other 
Court  to  give  leave  for  the  withdrawal  of  an  application  made  to  it,  and 
there  is  no  exception  in  the  case  of  an  application  by  a  bankrupt  for  his 
discharge.— i?.  p.  Board  of  Trade;  in  re  Wallis,  60  L.J.  Q.B.  455; 
89  W.R.  453. 

(v.)  Q.  B.  D.—  Order  and  Disposition — True  and  Reputed  Owner — Charge 
— Bill  of  Sale — Bankruptcy  Act,  1883,  s.  44. — Under  the  order  and 
disposition  clause  the  trae  and  reputed  owner  may  be  the  same  person, 
W.  was  partner  with  his  son  X.,  and  by  his  will  appointed  X.  executor 
and  trustee,  and  gave  him  the  option  of  purehasing  W.'s  share  in  the 
business  at  a  fixed  price.    X.,  after  W.'s  death,  exereised  the  option, 
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and  pAid  purfc  of  the  pnrohase  money,  bnt  beoame  bttiiknipt  belora 
pBjm&nb  oi  the  remsinder.  The  reoeiyer,  in  an  notion  to  administer 
W.'a  estate,  olaimed  a  diarge  on  oertain  atook-fn-trade  for  the  halanoe 
of  the  pnrohase  money.  Ifeld,  that  the  oharge  was  not  a  bill  of  sale ; 
bnt  that  the  trustee  in  bankmptoy  of  X.  was  entitled  to  the  stook  nnder 
the  order  and  disposition  olanse.— £.  p.  SlatUri  in  rs  Webber, 
64  L.T.  426. 

(i.)  C.  A^'-Petiticning  Crediior-^Tr%$t$e  a$  to  Pari  of  Dtht^A,  petition 
in  bankmptoj  may  be  presented  by  a  oreditor  who  is  beneficially 
interested  in  part  of  his  debt  and  tmstee  as  to  the  other  part,  without 
joining  the  ceBtui-que  inui  as  co-petitioner. — t.  p.  Ward ;  in  re  Qamgoe^ 
89  W.B.  679. 

(ii.)  Ch.— Provable  I>s6^— Beiitn^.^Deoision  of  Q.  B.  D.  (eee  YoL  16, 
p.  78,  iii)  affirmed.— B.  p.  Beaton  ;  in  re  Deerhuretf  64  L.T.  273. 

(iii.)  Q«  B.  B.-^Prowy^Atteeiationr—Banhrvptcy  Act,  1883,  SeheduU  J., 
rr,  16,  16  —  Bankruptcy  Ruleef  1886,  rr.  ^,  U^ -^  Appendim, 
Forme  76,  76. — Under  the  Bankruptcy  Act,  1888,  a  proxy  cannot  be  an 
attesting  witness  to  the  instrument  by  which  he  is  appointed.^ 
E.  p.  ParroU}  in  re  Cullen,  L.B.  [1891]  2  Q.B.  161 ;  39  W.B.  648. 

(it.)  Q.  B.  D, — Tranefer  of  Bharee^Not  Accepted  or  Preeented — Property  in 
8hare$.—0,  bad  placed  money  in  the  bands  of  the  bankrupt  to  inrest.  The 
bankrupt  having  absconded,  a  box  was  found  in  his  house,  which  pur- 
ported to  contain  the  securities  of  G.  In  the  box  was  a  transfer  of  oer- 
tain shares  from  the  bankrupt  to  C,  purporting  to  be  in  consideration  of 
£600,  together  with  the  share  certificates.  The  transfer  had  not  been 
.executed  by  C,  nor  preeented  to  the  compimy.  Heldp  that  the  shares 
were  the  property  of  G.  and  not  of  the  toustee  in  bankruptcy. — 
Broum  v.  Coatee  ;  in  re  Bodde,  64  L.T.  476. 

See  Criminal  Law,  p.  117,  yI. 
BiUof  Sale:- 

(▼.)  C.  A. — Regietration — Hire  and  Purchaee  Agreement. --J)Midoia  of 
Q.  B.  D.  (see  Vol.  16,  p.  38,  iii.)  rerersed. — Bedketi  t.  Tower  Aeeete  Co., 
L.B.  [1891]  1  Q.B.  638 1  64  L.T.  497 ;  89  W.B.  488. 

(▼i.)  Q.  B.  J), ^Validity— Clauee  "  Neceseary  for  Maintenance  cf  Security  " — 
BtUf  of  Sale  Act,  1882— Form  in  Schedule,— A  clause  in  a  bill  of  sale 
empowering  the  grantee  *'  to  sell  the  goods  by  private  treaty  or  public 
auction  on  or  off  the  premises,"  is  "  necessary  for  the  maintenance  of 
the  security,**  and  does  not  vitiate  the  bill  of  sale. — Bourne  v.  WaU, 
64L.T.  630;  89  W.B.  610. 

Boiler;— 

(vii.)  O.  A. — Ewplofion — Inquiry  into— Coal  Mine^  Boiler  Etsplosione  Act^ 
1882,  M.  3, 4r— Boiler  EicploeionM  Act,  1890,  e.  2— Meaning  of  "Boiler,*' 
— ^The  Board  of  Trade  has  now  jurisdiction  to  order  an  inquiry  into  a 
boiler  explosion,  although  an  inquiry  might  be  held  under  the  Mines 
Regulation  Act,  1872.  Where  the  boiler  was  1,363  feet  from  the 
engine,  and  stop-valves  were  placed  at  different  places  on  the  steam- 
pipe,  the  last  valve  being  dote  to  the  engine,  and  an  explosion  took 
place  at  such  last  valve,  held,  that  suc&  place  was  part  of  the 
'*  boiler,*'  under  the  definition  of  *<a  closed  vessel  used  for  generating 
steam.*' — Reg,  v.  Commissioners  under  the  BoUer  Explosions  Aet^  1882, 
L.B.  [1891]  1  Q.B.  703 ;  39  W.B.  440. 
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Building  Sooiety:  — 

(i.)  C.  A. — Arhi^ation — Potoer  to  order  Case  to  he  Stated, — Decision  of 
Q.  B.  D.  («««  VoL  16,  p.  74,  v.)  reversed.— Iti  re  Arbitration  between 
Knight  and  the  TabemaeU  Budding  Society,  L.B.  [1891]  2  Q.B.  63  ; 
89  W.B.  607. 

Charity:— 

(ii.)  Ch.  D. — Endowed  School — Diemiaal  ofMaster^Coneent  cf  Charity  Com* 
mieeionere  toAction-^Charitable  Trtute  Act,  1858,  e.  17.— The  deed  of  tmst 
of  An  endowed  sohool  provided  for  the  appointment  of  the  schoolmaster  by 
the  Ticars  of  three  specified  parishes,  and  power  was  gpyen  to  snoh 
Tioars  to  remoTe  the  master  for  certain  specified  causes.  The  plaintiff* 
being  the  master  of  the  school,  receiTed  notice  of  dismissal  signed  by 
two  of  the  Ticars.  He  had  had  no  opportnnity  of  being  heani  in  his 
defence,  and  there  was  no  eridence  that  the  third  Ticar  had  been 
ooDsnlted.  Held,  that  the  plaintiff  ooold  not  be  remored  withoat  baring 
an  opportunity  of  defending  himself  at  a  daly  constitated  meeting  of 
the  three  Ticars.  Hdd,  also,  that  it  was  not  necessary  for  the  plaintiff 
to  obtain  the  consent  of  the  Charity  Commissioners  before  soing  for  an 
injunction  to  restrain  the  Tioars  from  remoTing  him  withoat  sach  a 
hearing.— JPM^er  t.  Jackson,  L.B.  [1891]  2  Ch.  84. 

(iii.)  Q,  B.  D. — Lease — Validity — Consent  of  Charity  Commieeionere'^ 
Charitable  Trwte  Amendment  Act,  1855,  «.  29.—  A  lease  of  charity 
property  for  more  than  twenty-one  years,  made  withoat  the  consent  of 
the  Charity  Commissioners  does  not  enure  for  any  purpose,  but  is 
absolutely  roid.— Bi«^  qf  Bangor  r.  Parry,  89  W.B.  541. 

Ot.)  Oh.  D. — Mortmain — Trade  Union — Bequest  to^Trade  Union  Act, 
1871,  «.  7. — ^A  testator  doTised  land  for  life,  with  a  condition  that  the 
doTisee  should  pay  an  annual  sum  to  the  benoTolent  fund  of  a  registered 
trade  union,  for  the  benefit  of  the  distressed  members  of  the  sooiety, 
and  the  widows  and  children  of  deceased  members.  Held,  that  the  gift 
of  the  annual  sum  was  void  under  the  Mortmain  Act.  The  word 
**  purchase  "  in  sect.  7  of  the  Trade  Union  Act,  1871,  does  not  include 
ts^ing  by  derise.  Land  may  be  giren  to  a  man  for  the  combined  periods 
of  his  own  life  and  the  life  (rf  the  person  who  may  be  his  heir. — 
Carrier  t.  Price,  89  W.R.  551. 

(v.)  Ch.  D.  —  Mortmain — Interest  in  Land,  —  Stock  created  by  the 
corporation  of  Manchester,  under  the  Mimdieeter  Waterworks  and 
ImproTements  Act,  1872,  which  enacts  that  the  stock  is  to  be  a  charge 
upon  the  dty  rate,  and  all  landed  and  other  property  Tested  in  or  to  be 
acquired  by  the  corporation,  "  but  is  to  be  distributable,  transmissible, 
and  transferable  as,  and  in  other  respects  hare,  the  incidents  of  personal 
estate,''  is  an  interest  in  land,  and  cannot  be  Talidly  bequeathed  to  a 
charity.— Aolmst  t.  Holmes,  60  L.J.  Ch.  267* 

See  Administration,  p.  107,  iii. 
City  of  London  Court  :— 

(Ti.)  Q.  B.  D.—JumcUc«<m— County  Courts  Act,  1888,  89.  74,  186— London 
(City)  Small  Debts  Extension  Act,  1852,  s,  89.— The  City  of  London 
Court  has  Jurisdiction  to  try  an  action  when  the  defendant  has 
"emplqjrment "  within  the  City,  though  he  does  not  dwell  or  carry  on 
business  therein,  and  though  no  part  of  the  cause  of  action  arose 
therein.— iCtt^ier  t.  Phillips,  64  L.T.  628 }  39  W.B.  526. 
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College  :— 

(i.)  Ch..  D. — Land  taken — Application  of  Purchase  Money — Universities  and 
College  Estates  Act,  1858,  ss.  27,  2S—Univ^sities  and  College  Estatet 
Amendment  Act,  1880,  ss,  2,  4 — Lands  Clauses  ConsolideUum  Act^ 
1845,  s.  69. — Where  land  belonging  to  a  college  is  -taken  oompulsorily, 
the  parohase  money  may,  nnder  the  provisions  of  the  above- mentioned 
statutes,  be  invested  in  another  mode  in  addition  to  those  mentioned  ia 
sect.  69  of  the  Lands  Clauses  Consolidation  Act,  IS^IS. — E,  f.  King's 
CoUege,  Cambridge,  L.R.  [1891]  2  Oh.  677  i  64  L.T.  623. 

Colonial  Law  :— 

(ii.)  P.  0,—New  South  Wales^Crown  Lands  Alienation  Act,  1861— 
Conditional  Purchase — Infant. — X.,  an  infant,  was  entered  by  A.  as  a 
conditional  purchaser  of  land  selected  by  A.,  forming  part  of  his  own 
ran.  A.  paid  the  deposit,  made  the  requisite  statutory  improTsments, 
occupied  the  land  as  part  of  his  run,  and  paid  the  balance  of  the 
purchase  money.  When  X.  came  of  age,  A.  brought  an  action  to  have 
X.  declared  a  trustee  for  him,  and  for  an  order  of  transfer.  HHd 
(1),  that  X.  was  not  a  statutory  purchaser,  as  the  conditions  of  the 
Act  had  not  been  complied  with  by  himself  personally,  or  for  his  own 
benefit ;  (2)  that  A.  was  not  a  statutory  purchaser,  since  his  proceedings 
being  under  cover  of  the  name  of  X.  in  order  to  create  in  him  a  right 
subject  to  a  resulting  trust,  were  not  a  compliance  with  the  conditions 
of  the  Act.— rooe/i  V.  Power,  L.R.  [1891]  A.O.  284. 

(iii.)  P.  C—New  South  Wales  Act,  26  VicL,  No.  20,  ss,  1,  2^Devolution  of 
Wife's  Realty,— The  effect  of  the  above-named  Act  being  to  give  to  the 
next-of-kin  of  the  predecessor  all  land  which  had  previously  descended 
to  the  heir,  held,  that  the  proviso  that  *'  nothing  herein  contained  shall 
give  to  any  husband  on  the  death  of  his  wife  intestate  any  gpreater 
interest  in  the  real  estate  of  his  wife,  or  in  the  produce  thereof  upon 
sale,  than  a  tenancy  for  life  by  the  courtesy,''  does  not  prevent  such 
real  estate  after  the  death  of  the  husband  descending  to  the  wife^s 
next-of-kin  instead  of  to  her  heirs-at-law. — Plondey  v.  Shepherd, 
L.R.  [1891]  A.O.  244. 

Company  :— 

(iv.)  Ch.  D, — Directors— Subscribers  of  Memorandum — No  Articles — Meetings 
—Notices— Table  A.,  Arts.  86,  52,  63,  68,  62,  71.— The  provision  in 
Table  A.,  Art.  68,  that  the  whole  of  the  directors  shall  retire  from  office 
at  the  first  ordinary  meeting  after  registration,  only  applies  to  directors 
who  have  been  duly  appointed  under  the  articles.  Art.  62  does  not 
continue  mere  de  facto  directors  as  directors  till  the  ordinary  meeting  in 
the  year  after  that  in  which  a  meeting  has  been  held  at  which  an 
election  of  directors  ought  to  have  taken  place,  when  no  directors  hare 
been  elected  at  such  earlier  meeting  or  the  adjournment  thereof.  The 
power  g^ven  to  the  subscribers  to  the  memorandnm  by  Art.  62,  to 
determine  who  shall  be  the  first  directors^  remains  in  force  notwith* 
standing  that  the  first  ordinary  meeting  sfter  registration,  and  the 
adjourned  meeting  held  seven  days  afterwards  have  taken  place  without 
any  directors  being  appointed.  The  seven  days'  notice  requisite  for  a 
meeting  only  applies  to  general  meetings.  Only  reasonable  notice  of 
meetings  of  subscribers  to  the  memorandum  is  requisite, — John  Morley 
Building  Society  t.  Barras,  L.R.  [1891]  2  Ch.  886. 

(v.)  Cll.  D.  —  Memorandum  of  Association  —  AlterwUion  —  Conditions  — 
Companies  {Memorandum  of  Association)  Act,  1890,  s.  1,  sub'SS.  8, 
6  (d). — The  objects  of  a  company  were  stated  in  the  memorandnm  to 
be  the  investment  of  its  money  in  securities  of  foreign,  or  colonial,  or 
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British  Goveniinents,  inoladiDg  manicipal,  ruling,  and  public  authorities, 
and  shares  and  obligations  of  undertakings  guaranteed  by  such  GoTern- 
ments.  The  Court  was  asked  to  sanction  an  alteration  extending  the 
class  of  investments  to  securities,  bonds,  debentures,  and  debenture 
stock,  obligations,  and  mortgages  of  companies  and  corporations  formed 
or  incorporated  under  British,  foreigpi,  or  colonial  law.  Held,  that  the 
alteration  should  be  sanctioned,  investment  in  the  class  of  securities 
specified  being  a  business  which  might  be  "  combined  with  the  business 
of  the  company,"  but  subject  to  the  condition  that  the  name  of  the 
company  should  be  altered  so  that  persons  dealing  with  it  should  not  be 
led  to  suppose  that  its  investments  were  limited  to  Government 
securities. — In  re  Foreign  ^  Colonial  Qovemment  Trust  Co,,  hJR,  [1891] 
2  Ch.  395. 

(i.)  C.  A,— Memorandum  of  Association — Defective  Signature-^Registration-^ 
Winding'%tp — Jurisdiction. — Decision  of  Ch.  D.  {see  Vol.  16,  p.  76,  vi.) 
affirmed. — In  re  National  Debenture  Sf  Assets  Corporation,  64  L.T.  612. 

(ii.)  C.  A. — Prospectus — Misrepresentation — Deceit — Burden  of  Proof , — Deci- 
sion of  Ch.  D.  (see  Vol.  16,  p.  41,  iii.)  reversed. — Angus  v.  Clifford, 
60  L.J.  Ch.  443  ;  39  W.B.  498. 

(iii.)  Cll.  D. — Prospectus  —  Misrepresentation  —  Rescission  of  Contract  — 
Acqu,iescence,—'E.  applied  for  and  received  shares  in  a  company  on  the 
faith  of  statements  in  the  prospectus  to  the  effect  that  certain  persons 
were  to  form  a  council  of  administration.  These  persons  were  not,  in 
fact,  members  of  the  company,  and  on  discovering  this  E.  gave  notice  of 
motion  to  remove  his  name  from  the  register  of  shareholders.  He  sub- 
sequently attended  a  meeting  of  shareholders,  but  did  not  vote  or  take 
any  part  in  the  proceedings ;  and  he  afterwards  wrote  to  the  secretary 
inquiring  at  what  price  the  shares  were  then  quoted.  Held,  that  B.  was 
entitled  to  have  his  name  removed  from  the  register  on  the  g^und  of 
material  misrepresentations;  and  that  he  had  not  acted  as  a  share- 
holder in  such  a  manner  as  to  disentitle  him  to  relief. — In  re  Metro- 
politan Coal  Consumers'  Association ;  e,  p,  Edwards,  64  L.T.  561. 

(iv.)  Cll.  D. — Reduction  of  Capital — Sinking  Fund. — The  memorandum  and 
articles  of  a  company  bound  the  ordinary  shareholders  to  set  apart,  and 
the  preference  shareholders  to  accept,  a  sinking  fund  for  paying  off  the 
preference  shares.  The  fund  was  set  apart,  and  a  petition  presented 
for  reduction  of  the  capital.  Held,  that  creditors  were  not  entitled  to 
object,  and  the  order  was  made  without  inquiries  as  to  creditors. — In  re 
Dicido  Pier  Co.,  L.E.  [1891]  2  Ch.  864;  89  W.B.  486. 

(v.)  Ch.  D. — Shares — Transfer^Inchoate  Title— Priorities. — The  articles  of 
a  company  provided  that  no  person  should  exercise  the  rights  of  a  share- 
holder till  be  had  been  registered ;  that  every  transfer  of  a  share  not 
effected  by  operation  of  law  should  be  effected  in  such  form  as  the 
directors  should  approve ;  and  that  any  transfer  not  approved  by  the 
directors  should  be  void.  The  directors  had  fourteen  days  to  approve  of 
or  decline  a  proposed  transferee.  Shares  were  registered  in  the  name  of 
B.  as  trustee  for  the  plaintiffs.  B.  fraudulently  deposited  the  certificates 
of  the  shares  with  the  defendants,  together  with  a  transfer,  the 
numbers  of  the  shares  and  the  name  of  the  transferee  being  in  blank. 
The  defendants,  taking  for  value  and  without  notice  of  the  trust,  filled  up 
th6  blanks,  and  left  the  transfer  with  the  company  for  registration. 
On  the  next  day  the  plaintiffs  g^ve  notice  of  their  claim,  and  the 
company  refused  to  register  the  transfer.  Held,  that  the  title  of  the 
transferees  was  not  complete  when  the  transfer  was  presented,  and  that 
the  prior  equity  of  the  plaintiffs  must  prevail. — Moore  v.  North  Western 
Bank,  64  L.T.  456. 
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(i.)  Ch*  D. — Voluntary  Liquidator — Liability  of—Dittribuiion  of  As$eU. — 
The  Tolantarj  Uquidator  of  »  company  is  not  »  imsfcee  of  tbe  AMete 
of  tbo  compaoy  for  the  crediton  or  coniribatories,  and  is  nol  voder 
lUbilitj  ae  a  trustee  dealing  with  his  eestuu  ^ue  inuU  He  is  the  ageni 
of  the  oompanj,  and  in  the  absence  of  misfeasance  or  wilfal  misooiidiiofc 
DO  action  will  lie  against  him  for  damages  resnlting  from  his  delaj  in 
distribating  the  assets.— JTnotrfet  t.  Scott,  L.B.  [1891]  1  Ch.  717; 
60  LJ.  Oh.  284;  39  W.B.  628. 

(iL)  Ch.  D. — Voluntary  Winding-up — Contract  cf  Company  not  to  Windrup 
Voluntarily. — Bomhle,  that  a  company  cannot  contract  not  to  wind-np 
Tolontarily.  A  company  formed  to  purchase  and  work  a  patented 
inTention  went  into  rolontary  liquidation.  The  patentee,  a  shareholder, 
contended  that  the  articles  of  association  contained  an  implied  contraoi 
not  to  wind-np  Tolontarily  daring  the  term  of  the  patent.  HM,  that 
eren  if  snch  a  contract  could  be  made  by  a  company,  it  ooold  not  be 
implied  where  it  was  not  expressed  in  plain  terms.— JTUif  t.  Dadwn^ 
60  L.J.  Ch.  358. 

(iii.)  Ch.  D. — Windvng'up — Action  by  Creditor — Bar^Compani$$  ilei,  1862, 
§,  111. — The  fact  that  a  company  has  been  woond-np  and  diasolred  is 
an  absolnte  bar  to  an  action  by  a  creditor  against  the  late  direotom,  and 
the  official  liquidator,  seeking  to  make  the  directors  liable  for  the 
alleged  payment  of  diridends  out  of  capital  while  the  company  was  a 
going  concern,  or  at  any  rate  for  the  dividends  received  by  the  directors 
themseWeSf  no  frand  being  alleged. — Coaon  t.  Oorat,  hJR.  [1891] 
2  Oh.  78 ;  64  L.T.  444;  89  W.R.  600. 

(It.)  Ch.  D. — Winding-up — CaUs — Agreement  for  Future  Payment — Com* 
paniee  Act,  1862,  m.  7,  102. — On  the  reconstraction  of  a  company  it 
was  agreed  that  the  shareholders  should  have  allotted  to  them  shares  in 
a  new  company,  the  sums  remaining  unpaid  on  such  shares  being 
payable  at  certain  dates  which  had  not  yet  arrived.  X.  applied  for 
and  received  an  allotment  of  shares  on  the  terms  of  the  agreement. 
The  memorandam  of  association  of  tbe  new  company  stated  that  one  of 
its  objects  was  to  carry  out  the  agreement,  which  was  scheduled  to  the 
articles,  and  adopted  by  them.  The  new  company  was  being  wound  up 
compulsoril^.  Ueldt  that  the  agreement  was  superseded  by  the 
statutory  rights  of  the  liquidator,  and  that  he  was  entitled  to  have 
an  immediate  call.— In  re  Cordova  Union  Gold  Co.,  39  W.B.  536. 

(v.)  Ch.  D. — Winding^up—Compuleory—Supervieion — Discretion — Com* 
paniee  Act,  1862,  e,  146— Creditors  presented  a  petition  f or  oompnlsary 
winding.up  of  a  company.  In  a  debenture-holder's  action,  a  receiver 
and  manager  had  been  appointed.  The  debentures  comprised  the  whole 
of  the  assets,  inolading  the  uncalled  capital.  The  company  passed 
resolutions  for  a  voluntary  winding*up  after  the  presentation  of  the 
petition.  Held^  that  the  voluntary  winding-up  ought  to  be  continued 
under  sopervision. — In  re  The  Electrical  Engineering  Co,,  64  L.T.  668. 

(n.)  Ch,  D.^Winding.up — Essecution  Creditor — Sheriff—Uietake  in  Law,-^ 
When  the  assets  in  the  hands  of  an  officer  of  the  Conrt  on  behalf  of 
creditors  or  others  have  been  increased  by  a  transaction  occasioned  by 
a  mistake  in  law,  then,  although  such  a  mistake  cannot  be  rectified  as 
between  adverse  litigants,  the  Court  will  compel  its  dficer  to  act 
according  to  the  rules  of  honesty.  A  sheriff  entered  into  possession  of 
the  premises  of  a  company  and  seised  some  goods.  A  winding-up 
petition  was  then  presented.  The  sheriff  received  moneys  of  the 
company  after  presentation  of  the  petition  and  paid  thereoat  an 
execution  creditor.  The  sheriff  withdrew  from  possession  on  an  order 
of  the  Court  made  on  the  statement  that  the  execution  creditor  had 
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been  paid.  Tbe  sheriff  was  ordered  to  pay  to  the  liquidator  the  moneys 
reoeiTed  since  the  presentation  of  the  petition,  the  order  to  be  without 
prejudice  to  the  sheriffs  rights  to  the  goods  which  he  had  seized.  The 
sheriff  paid  such  moneys  to  the  liquidator,  and  the  liquidator  sold  the 
goods.  Htldf  that  the  liquidator  oaght  to  pay  to  the  sheriff  out  of  the 
proceeds  of  such  goods  the  sums  due  to  the  sheriff  for  levy  and  charges 
and  costs.— In  re  The  Opera,  Limited,  L.B.  [1891]  2  Ch.  164; 
64  L.J.  Gh.  464 ;  64  L.T.  313. 

(i.)  Ch.  D. —  Winding-up  —  Restrietume  on  Liquidators — Committee  of 
Inspection — Companies  Act,  1862,  ss,  95,  96,  183,  suh-s.  7, 149,  151^ 
Companies  (Winding-up)  Act,  1890,  ss,  6,  9,  12.— The  Act  of  1890  does 
not  apply  to  a  Tolnntary  winding-op,  but  may  be  used  by  the  Court  to 
place  restrictions  on  the  powers  of  a  voluntary  liquidator  analogous  to 
those  which  may  be  imposed  on  an  official  liquidator.  The  Court  may 
adapt  its  orders  to  the  exigencies  of  the  particular  case  by  placing 
restrictions  on  a  Folnntary  liquidator,  or  by  dispensing  with  restrictions 
on  an  official  liquidator.  Order  to  continue  a  voluntary  winding-up 
under  supervision,  subject  to  the  control  of  a  committee  of  inspection. 
—In  re  WaUon  ^  Sons,  L.B.  [1891]  2  Ch.  55. 

(ii.)  C.  A. — Winding  up — Undivided  Profits — Reserve  Funds. — The  articles 
of  a  company  provided  for  the  formation  of  a  reserve  fund  out  of 
profits,  and  declared  that  subject  thereto  the  entire  net  profits  of  each 
year  should  belong  to  the  shareholders.  At  the  date  of  the  sale  of  the 
undertaking  there  were  both  ordinary  shares  and  shares  with  a  fixed 
preferential  dividend.  The  undertaking  was  sold  during  the  currency 
of  a  financial  year  for  a  price  which  left  a  large  surplus  after  repaying 
the  capital.  There  were  three  reserve  funds  which  had  been  accumu- 
lated out  of  profits  to  provide  for  depreciation  and  improvement. 
The  plant  and  debts  due  to  the  company  were,  in  the  accounts  for  the 
year  previous  to  the  sale  estimated  below,  and  the  debts  dne  from  the 
company  were  estimated  above,  their  actual  value.  Held,  that  the 
reserve  funds  belonged  to  the  ordinary  shareholders  as  profits, 
that  the  net  profits  of  the  broken  year  belonged  to  the  ordinary 
shareholders  after  paying  a  proportionate  dividend  on  the  preference 
shares,  and  that,  in  taking  the  accounts,  the  actual  value  of  the  plant 
and  debts  should  be  substituted  for  their  estimated  value. — Decision  of 
Ch.  D.  (see  Vol.  16,  p.  77,  v.)  varied. — In  re  Bridgexoater  Navigation 
Co.,  L.B.  [1891]  2  Ch.  317;  60  L.J.  Ch.  415;  64  L.T.  676. 

Oonspiraoy  :— 

(iii.)  Q.  B.  D. — Fraud — Cornering  Market, — There  is  no  civil  remedy 
against  a  conspiracy  to  do  an  act  which  is  not  actionable  if  done  by  an 
Indiridnal.  Tlie  plaintiff,  a  stockbroker,  believing  that  the  shares  in 
a  company  promoted  by  tbe  defendants  had  been  bond  fide  offered  for 
public  subscription,  entered  into  contracts  for  the  sale  of  a  number  of 
such  shares  before  allotment.  The  shares  were  in  fact  allotted  in  such 
a  manner  that  the  defendants  could  control  them,  and  the  plaintiff, 
in  order  to  deliver  the  shares  he  had  sold,  was  obliged  to  buy  them  at  a 
high  price,  and  so  suffered  losses,  the  defendants  having  cornered  the 
market.  Held,  that  the  plaintiff  had  no  cause  of  action,  no  specific 
fraud  being  shown  whereby  any  legal  right  of  his  was  infringed,  and 
his  losses  being  indirect  and  too  remote. — Salaman  v.  Warner, 
64  L.T.  698. 

Contract:— 

(iv.)  Q,  B.  D. — Joint  Contractors — Judgment  against — Married  woman.'^ 
The  rule    that   judgment   recovered    against   one    of   several   joint 
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oontractoni  is  a  bar  to  ao  action  against  the  others  applies  eqaallj  to  a 
case  where  one  of  the  joint  contractors  is  a  married  woman,  contractini; 
in  respect  of  her  separate  property.— tfoarfl  v.  Nihlett,  L.B.  [1891] 
1  Q.B.  781 ;  64  L  T.  669 ;  39  W.B.  491. 

Copyright  :— 

(i.)  C.  A.— Co«te—" Fttli  Coats''— Copyright  ^c^,  1842,  «.  26.— The  term 
**  fall  costs "  in  sect.  26  of  the  Copyright  Act,  1842,  means  merely 
ordinary  costs  as  between  party  and  party. —livery  v.  Wood, 
89  W.B.  577. 

(ii.)  C.  A. — Drama — Infringement — Penalties — Indemnity — Double  coats — 
8^4  WiU,  4,  c  16,  8.  2—5  ^  6  Vict,,  c.  97,  ».  2— B.5.O.,  1883, 
0.  xxii.,  r.  7. — Decision  of  Q.  B.  D.  {see  Vol.  16,  p.  78,  iii.)  affirmed. — 
Reeve  r.  Gibson,  L.B.  [1891]  1  Q.B.  652 ;  60  L.J.  Q.B.  451 ;  89  W.B.  420. 

(iii.)  Ch.  D. — Foreign  Painting — Copyright  Act,  1842 — Intematio'nal  Copy' 
right  Act,  1844 — Fine  Arts  Copyright  Act,  1862 — International  Copyright 
Act,  1886— Order  in  Council,  Nov,  28, 1887.— In  order  to  entitle  the 
owner  of  the  English  copyright  in  a  foreign  paintiag  to  sne  in  respect  of 
an  infringement  of  snoh  copyright,  it  is  not  necessary  for  him  to  register 
his  ownership  under  the  International  Copyright  Acts,  but  he 
must  hare  previously  registered  himself  as  proprietor  of  the  copy- 
right nnder  the  Copyright  Act,  1862. — Fishbum  y.  Hollingshead, 
L.B.  [1891]  2  Ch.  371 ;  64  L.T.  647. 

(iv.)  Ch.  D.— Proprietor— Registration— ^  Booh*' — '*  Sheet  of  Letterpress** — 
Copyright  Act,  1842,  ss,  2,  11— Copyright  Act,  1662.—8emble,  where  a 
person  composes  literary  matter  on  behalf  of,  that  is  as  agent  or  servant 
of,  another,  whether  for  pay  or  not,  snoh  other  person  is  properly 
registered  as  the  proprietor  of  snch  matter,  although  there  has  been  no 
assignment  in  writing  or  otherwise.  The  plaintiff  published  a  Christmas 
card  which  folded  like  a  book.  It  was  in  the  shape  of  a  hand,  and  on 
the  palm  were  represented  the  lines  of  palmistry,  and  on  the  back  were 
some  yerses.  The  picture  had  been  painted  and  the  yerses  written  by 
different  persons.  The  artist  had  assigned  his  copyright,  but  not  the 
writer  of  the  yerses.  The  card  was  registered  under  both  the  Acts. 
The  defendants  issued  a  similar  card  with  adyertisements  on  it.  Heldf 
that  the  defendants'  card  was  a  copy  of  the  plaintiff's ;  that  the 
plaintiff's  card  was  properly  registered  nnder  the  Act  of  1842  as  a 
**  sheet  of  letterpress,"  and  under  ihe  Act  of  1862  as  a  painting,  and  that 
the  certificates  of  registration  were  primd  facie  proofs  that  the  plaintiff 
was  the  proprietor.  Interim  injunction  gpiunted  to  restnun  the 
defendants  from  publishing  copies  of  the  plaintiffs  '*  work  "  until  the 
trial ;  the  word  **  work  "  being  used  to  ayoid  prejudicing  the  questions 
at  issae.—Hildesheimer  ^  FauVcer  y.  Dunn  ^  Co.,  64  L.T.  452. 

(y.)  Ch.  D. — Report — Publication.— K,,  an  engineer,  made  a  report  upon  a 
mining  property,  and  handed  it  to  a  person  engaged  with  a  syndicate  in 
bringing  out  a  company.  It  was  agreed  that  the  report  might  be 
printed  and  shown  to  the  syndicate,  and  that  if  they  determined  to  form 
a  company  the  report  should  be  paid  for ;  otherwise  it  was  to  be  handed 
back  to  K.  Seyeral  copies  were  printed.  The  syndicate  did  not  form 
a  company,  but  the  defendants  took  up  the  property,  and  haying 
obtained  a  copy  of  the  report,  made  use  of  it  in  their  prospectus.  Held, 
that  the  report  remained  the  property  of  E.,  that  he  was  entitled  to  an 
injunction  to  restrain  its  publication,  and  to  an  enquiiy  as  to  damages. — 
Kenrick  y.  Danube  Collieries  and  Minerals  Co.,  39  W.B.  473. 
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(i.)  Q.  B.  D. — Work  Prodticed  Abroad — Puhlication  in  thi$  Country--' 
Interests  of  Publisher— I ntertmtiorud  Copyright  Act,  1886,  s.  6.— The 
International  Copyright  Act,  1886,  was  by  an  order  in  Goanoil  applied 
to  France  in  December,  1887.  M.,  a  French  composer,  had  written  a 
musical  piece  which  was  first  produced  by  him  in  Paris  in  1877,  bat  he 
took  no  steps  to  acquire  the  copyright  of  the  piece  in  this  country.  In 
March,  1887,  G.  purchased  the  score  of  the  music  from  a  publisher  in 
England,  and  shortly  afterwards  had  it  performed  by  his  band.  Held, 
that  G.  had  an  interest  arising  from  or  in  connection  with  the 
production  of  the  piece  which  was  subsisting  and  yaluable  at  the  date 
of  the  order  in  Council,  and  that  he  was  not  liable  for  infringement  of 
M.'s  rights.— Ifotif  V.  Oroenings,  64  L.T.  569. 

County  Court  :— 

(ii.)  C.  A.  &  Q.  B.  D, — Jurisdiction — Patent — Validity — County  Courts 
Act,  1888,  «.  66. — The  grant  of  letters  patent  for  a  new  invention  is  a 
**  franchise  "  within  the  meaning  of  the  proviso  in  sect.  56  of  the  County 
Courts  Act,  1888,  so  that  a  county  court  has  no  jnrisdiction  to  try  an 
action  for  infringement  of  a  patent  where  the  validity  of  the  patent  is 
in  dispute.— Re^y.  v.  Halifax  Judge,  L.B.  [1891]  1  Q.B.  793; 
89  W.B.  492  &  545. 

(iii.)  Q.  B,  D, — Practice— Costs — Signature  by  Solicitor, — ^The  signature  to 
particulars  of  a  solicitor's  name  by  his  clerk,  in  pursuance  of  a  general 
authority  for  the  purpose,  is  sufficient  to  entitle  the  solicitor  to  the 
oosts  of  the  particulars  under  the  County  Court  Rules,  1889,  Appendix, 
Scale  of  CoatB.— France  v.  Button,  L.B.  [1891]  2  Q.B.  208. 

(iv.)  Q.  B.  D. — Practice — Judgment  Summons — Assignee  of  Judgment, — 
Semble,  that  the  assignee  of  a  judgment  debt  may  apply  under  sect.  5 
of  the  Debtors  Act,  1869.  Held,  however,  that  he  may  not  do  so 
without  having  obtained  leave  under  Order  xxv.,  r.  9,  of  the  County 
Court  Bnlee,  1889.— T/»s  East  End  Benefit  Building  Society  r.  Slack, 
60  L.  J.  Q.B.  859. 

(v.)  P.  D. — Ship — Action  for  Collision — Dock  Company— County  Courts 
Admiralty  Jurisdiction  Act,  1868,  s.  S— County  Courts  Admiralty 
Jurisdiction  Amendment  Act,  1869,  s.  4 — Costs, — An  action  was  brought 
against  a  dock  company  in  the  High  Court  for  £241  for  damage  to  the 
plaintiff's  ship,  by  a  collision  with  the  dock  wall,  caused  by  the 
negligence  of  the  defendants'  servants.  The  defendants  were  found 
liable.  Held,  that  as  the  action  might  have  been  brought  in  a  county 
court,  the  plaintiff  could  have  no  costs. — Turner  v.  Mersey  Dock  and 
Harbour  Boaid;  The  Zeta,  L.B.  [1891]  P.  216. 

Criminal  Laws:— 

(vi.)  C.  C.  B. — Banh-upt — Misdemeanour— Presentation  of  Petition  by 
Bankrupt. — Sect.  26  of  the  Bankruptcy  Act,  1890,  is  not  retrospective 
BO  as  to  render  liable  to  conviction  for  offences  against  sub-sects.  13,  14, 
and  16  of  sect.  11  of  the  Debtors  Act,  1869,  a  person  who  committed  the 
acts  specified  in  those  sub-sections  before  January  1,  1891,  and 
presented  his  own  petition  after  that  date. — Reg,  v.  (7rft#t/i«,  L.B.  [1891] 
2  Q.B.  145. 

(vii.)  C.  C.  B.—  Carnally  Knowing — Criminal  Law  Amendment  Act,  1885,  e.  4. 
— To  prove  the  offence  of  unlawfully  and  carnally  knowing  a  girl  under 
the  age  of  18  years,  it  is  not  necessary  to  prove  emission. — Reg.  v. 
Marsdmi,  L.B.  [1891]  2  Q.B.  149. 
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(i.)  Q.  B.  D,— -Conspiracy  and  ProUetion  of  Property  Ad,  1876,  ».  16.— 
ApplicaHofi  to  Seamen, — An  offence  against  a  seaman  by  a  person  who  is 
not  a  seaman,  is  not  excloded  from  the  Conspiracy,  Ac,  Act,  1875,  bj  the 
section  which  enacts  that  the  Act  shonld  not  apply  to  seamen,  whiidi 
means  only  that  the  ponishments  prescribed  by  the  Act  are  not  to  fwil 
on  seamen.— rentMdy  t.  Cowie,  L.R.  [1891]  1  Q.B.  771 ;  64  L.T.  698. 

Orown. — See  Easement,  p.  118,  ir. 

Debt  :— 

(ii.)  C.  A. — Assignment— Absolute — Trust^Judicaiure  Act,  1878,  s.  26, 
suh'S,  6. — A  deed  was  execated  by  creditors  of  X.,  whereby,  after 
reciting  that  it  had  been  agreed  that  they  shoold  assign  their  respeotiTe 
debts  to  A.  on  the  terms  that  he  shoold  recover  the  same  and  pay  to  the 
creditors  respectiyely  such  proportionate  parts  of  the  amount  recovered 
as  shoold  represent  the  debts  doe  to  them  respectiyely,  or  sooh  parts 
thereof  as  might  have  been  recoyered,  it  was  witnessed  that  they 
assigned  their  respective  debts  to  A^  to  hold  absolotely.  HeUd,  that  this 
was  an  absolote  assignment,  guying  A.  a  right  to  soe  for  the  debts  in 
his  own  name.— Com/ore  y.  Betts,  L.B.  [1891]  1  Q.B.  737 ;  89  W.B.  696. 

Easement:^ 

(iii.)  Q.  B.  D.—Qrants  of  Adjoining  Tenements— Implied  Reservation — 
Mortgage.—The  owner  of  two  adjoining  tenements  possessed  a  right  of 
way  from  one  tenement  throogh  the  other.  She  conveyed  theserviani 
tenement  by  way  of  mortgage  withoot  reserving  the  right  of  way.  She 
devised  the  servient  tenement  to  the  defendant's  predecessor  in  title, 
and  the  dominant  tenement  to  the  plaintiff's  predecessor  in  title. 
The  mortgage  was  sobseqoently  paid  off.  Held,  that  the  right  of  way 
was  extingoished. — Tawes  v.  Knowles,  39  W.B.  512. 

(iv.)  Ch.  J},— Light — Prescription  Act,  ss,  1,  2,  8 — Crown  Property, ^-^ 
Sect.  2  of  the  Prescription  Act  does  not  apply  to  the  easement  of 
light.  Land  was  porohased  by  Government  out  of  moneys  provided  by 
Parliament,  and  was  conveyed  to  trustees  for  the  Crown.  It  was  after* 
wards  sold.  Held,  that  sect.  3  of  the  Prescription  Act  does  not  bind 
the  Crown,  the  Crown  not  being  named,  and  that  no  easement  ooold 
therefore  be  acquired  over  soch  land. — Perry  v.  Eames ;  Salomon  v. 
Barnes  s  Mercers'  Co.  v.  Eames,  L.B.  [1891]  2  Ch.668s  60  L.J.  Ch.846 ; 
63  L.T.  438;  39  W.B.  602. 

See  Injonotion,  p.  121,  ii. 

Boolesiastioal  Law :— 

(v.)  H.  L. — Pew — Ckonership— Right  Appurtenant  to  House^Presumption 
of  Legal  Ornrtn.— Decision  of  C.  A.  (see  Tol.  14,  p.  108,  L)  affirmed.^* 
PhUUps  V.  HoUiday,  L.B.  [1891]  A.C.  228. 

Estate  par  autre  vie.— Sm  Charity,  p.  lii,  iv. 

Bxeoutor  :— 

(vi.)  H.  Jj.—Indemnity— Carrying  on  BiMineM.— A  testator's  bnsiness  was 
carried  on  by  his  execotors  for  three  years,  in  a  proper  manner,  and  in 
accordance  with  the  provisions  of  the  will,  with  the  assent  of  the 
testator's  creditors,  and  in  the  interests  of  both  creditors  and  bene* 
fidaries.    Held,  that  the  execotors  were  entitled  to  be  indemnified  oot 
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of  the  estate  againat  liabilities  properly  inoarred  in  priority  to  the 
olaims  of  the  testator's  oreditors,  and  that  the  indemnity  was  not 
limited  to  that  portion  of  the  assets  whioh  had  oome  into  ezistenoe 
or  ohan|<ed  its  form  sinoe  the  testator*s  death. — Dow8€  r,  Qorton, 
L.B.  [1891]  A.0. 190. 

(i.)  C.  A. — Benwnciaiion  of  Probate — Right  to  Select  Beneficiaries, — Decision 
of  Ch.  D.  (see  Vol.  16,  p.  79,  ii.)  reversed. — Crawford  t.  Forshaw, 
L.B.  [1891]  2  Ch.  261 ;  89  W.B.  484. 

Bee  Praotioe. 
Fraud. — See  Conspiracy,  p.  115,  iii. 
Friendly  Society  :— 

(ii.)  C.  A. — Misappropriation  by  Oficei^Conviction  under  Sta/tute — Bar  to 
Action-'Friendly  Societies  Act,  1876,  s.  16,  suh^s,  9.— Judgment  of 
Q.  B.  D.  (See  Vol.  16,  p,  80,  iii.)  aflarmed.— Fsriwrn  v.  WaUon, 
89  W.B.  619. 

Gkuuing:^ 

(iii.)  Q.  B.  D. — Bet — Lottery — Priee  for  naming  Winners  of  Races — Betting 
Act,  1868,  ss.  1,  8,  ^— Betting  Act,  1874,  s,  8,  suh-s.  (3)— 42  Qeo.  IIL, 
c.  119,  s.  2—4  Oeo,  IV,,  c,  60,  s,  41. — ^A  book  was  published  weekly  and 
sold  for  the  prioe  of  one  penny,  whioh  oontained  a  oonpon  annoanoing 
that  sums  of  money  would  be  g^ven  to  persons  who  correctly  inserted 
the  names  of  the  winners  of  certain  named  horse  races,  which  were  to 
take  place  in  the  ensuing  week.  Held,  that  the  transaction  was  not  a 
bet  or  a  lottery  within  the  statutes  abore-mentioned. — Reg,  y,  Hvlton, 
89  W.B.  640  J  Caminada  ▼.  Hvltont  64  L.T.  672. 

Qift:- 

(iy.)  Ch«  D. — Chattel — Delivery. — Delivery  first  and  gift  afterwards  of  a 
chattel  capable  of  passing  by  delivery,  rests  the  property  therein  in 
the  donee  as  effectuiJly  as  if  the  gift  preceded  the  delivery. — Alder  son 
V.  Peel,  64  L.T.  646. 

Highway  :— 

(v.)  C.  A.--CuUing  Trees^"  Lopping  ^^--^  ^  6  WiU,  IV,,  c,  60,  s,  66.— The 
term  "lop,"  in  the  section  above-mentioned,  means  to  cut  off  the 
branches  laterally,  and  therefore  the  section  does  not  empower  the 
county  surveyor  or  the  Justices  to  cut  off  the  tops  of  any  trees. — 
Vnwin  v.  Hans<yii,  L.B.  [1891]  2  Q.B.  115 ;  39  W.B.  687. 

(vi.)  O.  A, — Local  Board — Sewer  Attthority — Negligence — Personal  Injury--' 
Public  Health  Act,  1875,  ss,  16, 16, 21, 73, 149.— C,  the  owner  of  cottages 
fronting  a  public  highway,  was  required  by  the  defendants  to  connect 
the  drains  of  the  cottages  with  the  sewer,  and  in  compliance  with  such 
reqaisition  he  dug  a  trench  in  the  road,  and,  having  made  the  connection 
to  the  satisfaction  of  the  defendants'  surveyor,  he  filled  up  the  trench. 
The  earth  then  subsided,  in  consequence  of  whioh  the  plaintiff  was 
injured.  The  defendants  were  the  highway  and  sewer  authority. 
Held,  that  they  were  not  liable  as  the  highway  authority,  as  no  action 
would  lie  against  a  local  board  for  personal  injuries  arising  from  the 
non-repair  of  a  highway ;  nor  as  the  sewer  authority,  as  they  had  not 
constituted  0.  their  agent.  —  Steel  v.  Dartford  Local  Board, 
60  L.  J.  Q.B.  256. 
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(i.)  Q.  B.  D. — Main  Road — Highway  District — Highway  §  amd  Locomotives 
Act,  1878,  M.  13, 14, 15.— Tba  oommiMiooen  of  %  diaferioi  in  the  Fens  of 
Norfolk,  appoiDtod  and  inoorpornfced  nndor  Tariooi  local  Acta  for 
draining  and  encloaiog  lands  and  proriding  roada,  applied  to  the  Coontj 
Cooncil  for  an  order  under  eect.  16  of  the  Act  of  1878,  declaring  a 
ootain  road  in  their  district  to  be  a  main  road,  ffe/d,  that  the  Act  onlj 
incladed  the  three  highway  areas  menUoned  in  sect.  14 and  the  highwaj 
authorities  within  those  areas,  and  did  not  inolnde  an  exceptional  area 
and  an  exoepti<»ial  aothoritj.  The  commissioners  and  their  district 
were  an  exceptional  aothoritj  and  area,  and  the  Coonty  Govneil  was  not 
bonnd  to  make  the  order  applied  for. — Beg.  ▼.  Norfolk  County  CouneU, 
«0  L  J.  Q.B.  379. 

(ii.)  Q.  B.  T},—Boad  Authority'-County  Council— Tramway b  Act,  1870,  s.  S 
— Local  Qovemment  Act,  1888,  §.  11. — A  Coonty  Cooiunl  cootinaee  to 
be  the  road  aothority  under  the  Tramways  Act,  1870,  over  main 
roads,  notwithstanding  that  the  council  has  contracted  with  a  highway 
board  for  the  repairs  of  such  roads  by  the  board.—  Highway  Board  of 
the  Stockport  and  Hyde  Divisions  of  the  Hundred  of  Macclesfield  y. 
County  Council  of  the  County  of  Cheater,  39  W.£.  606. 

Husband  and  Wife  :— 

(iii.)  P.  T}.— Divorce  ^Decree  Nisi  Bescinded— Costs— 23  St  24  Viet, 
c,  144,  «.  7 ;  41  Yict.,  c.  19,  s,  2. — A  decree  nisi  tor  divoroe  on  the  ground 
of  adultery,  was  rescinded  on  the  interrention  of  the  Queen's  Proctor 
on  the  ground  of  collusion.  The  co-respondent,  who  was  dted,  but  did 
not  appear,  was  condemned  in  costs. — Taplen  y.  Taplen^  L.B.  [1891] 
P.  288. 

(iy.)  C.  A.— Divorce— Maintenance  to  Wife—Dum  Casta— 29  Sf  80  Yid^ 
c.  82,  «.  1. — There  is  no  general  rule  that  a  dum  sola  ei  casta  clause 
should  be  inserted  in  an  order  for  permanent  maintenance  in  default  of 
reasons  for  its  omission,  and  where  a  guilty  husband  was  ordered  to 
make  a  small  annual  payment  to  his  wife,  who  had  no  property,  the 
clause  was  omitted.— Food  y.  Wood,  L.B.  [1891]  P.  272 ;  64  L.T.  586. 

(y.)  P.  D. — Nidlity  of  Marriage — Colonial  Decree  ^Variation  of  Settlements 
—Jurisdictionr—20  ir  21  Vict.,  c.  86,  s,  46—22  ^T  23  Vict,  c,  61,  s.  6.— 
A  decree  of  nullity  of  marriage  haying  been  made  by  a  Colonial  Court, 
the  parties,  who  had  returned  to  this  country,  petitioned  for  a  yariation 
of  settlements.  Held,  that  there  was  no  jorisdiction  to  entertain  the 
appUcation.— Ifoora  y.  Bvil,  L.B.  [1891]  P.  279. 

(yi.)  C.  A. — Restitution  of  Conjugal  Rights — Non-compliance  with  Order — 
Settlement — Matrimonial  Causes  Act,  1884,  s.  45. — Decision  of  P.  D. 
(»ee  Vol.  16,  p.  81,  iy.)  reyersed.— Iftc^^U  y.  Michell,  L.B.  [1891] 
P.  208 ;  60  L.J.  P.  46 ;  64  L.T.  607. 

(vii.)  C.  A, — Equity  to  Settlement — Assigwrnent  for  Value— Matins' s  Act,  «.  1 
— Form  of  Settlement. — A  husband  and  wife  assigned  for  yalue  the  wife's 
reversionary  interests  in  two  funds,  deriyed  under  instruments  executed 
before  Malins's  Aot,  all  parties  belieying  that  the  Act  applied.  The 
funds  haying  fallen  into  possession,  the  husband  and  wife  obtained  one 
fund  and  applied  it  to  their  own  use.  Upon  an  application  by  the 
assignees  for  payment  of  the  other  fund,  the  wife  claimed  her  equity  to 
a  settlement.  At  that  time  the  wife  entirely  supported  her  husband 
and  three  children.  .Held  (yarying  the  order  of  the  Ch.  D.),  the 
assignees  haying  consented  to  a  settlement  of  half  of  the  fund,  tlui^  the 
wife's  conduct  had  disentitled  her  to  any  further  settlement.  Under 
the  special  circumstances  a  settlement  was  ordered  which  directed 
annual  payments  out  of  corpus  to  the  wife. — Roberts  y.  Cooper, 
L.B.  [1891]  2  Ch.  335 ;  60  L.J.  Ch.  377 ;  64  L.T.  584. 
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(i.)  Ch.  D. — Paraphernalia — Old  Family  Jewels. —A  hasband,  who  had 
acquired  oeitain  jewels  from  his  mother,  allowed  his  wife  to  wear  them. 
He  died,  and  she  married  .again.  Her  seoond  husband  survived  her, 
took  out  administration,  and  claimed  the  jewels.  The  trustees  of  the 
first  husband's  will  claimed  the  jewels  as  being  *'  old  family  jewels," 
and  alleged  that  thej  were  included  in  a  bequest  to  the  wife  for  her 
life  of  *'  articles  of  personal  or  domestic  use."  Heldf  that  they  had  not 
been  proved  to  be  "old  family  jewels,"  that  they  therefore  were  the 
<*  wife's  paraphernalia"  and  her  absolute  property. — Laing  y,  WcUker, 
64  L.T.  627. 

Infant— flfM  wm,  p.  146,  iii. 
Injunction  :— 

(ii.)  C.  A. — Mandatory — Erection  of  Building  ajter  Notice  of  Action, — 
Where  the  defendant  to  an  action  to  restrain  interference  with  light 
and  air  by  building,  on  receiving  notice  of  a  motion  for  injunction, 
hurries  on  his  works,  and  so  endeavours  to  anticipate  the  action  of  the 
Court,  he  ought  to  be  ordered  to  pull  down  what  he  has  so  built 
without  regard  to  the  ultimate  result  of  the  action. — Daniel  v. 
Ferguson,  L.E.  [1891]  2  Oh.  27 ;  39  W,B.  599. 

Innkeeper  :— 

(iii.)  C.  A.—Lidbility'^Duration  of—QMe8t—26  #•  27  Vict,  c,  41,  $,  1.— M. 
went  to  a  hotel  in  the  morning  and  asked  for  a  bedroom.  He  was  told 
that  he  oonld  only  have  a  room  to  dress  in,  and  he  was  shewn  into  a 
room  which  was  to  be  occupied  by  other  persons  later  in  the  day.  He 
left  the  room  unlocked  and  certain  valuables  exposed.  He  went  out, 
after  paying  for  breakfast  and  returned  at  night.  In  the  meantime 
the  person  who  had  engaged  the  room  arrived,  and  M.'s  luggage  was 
placed  in  the  corridor  with  the  valuable  property  exposed  as  he  had  left 
it.  On  31. 's  retnrn  some  of  the  valuables  were  found  to  be  stolen. 
Held,  that  M.  occupied  the  room  as  a  guest  until  the  arrival  of  the 
persons  who  had  engaged  it,  and  that  as  the  relationship  of  innkeeper 
and  g^est  continues  until  the  guest's  property  is  delivered  to  him  on 
his  departure,  the  defendants  were  negligent  in  placing  the  property 
in  the  corridor.  By  so  doing  they  were  debarred  from  proving  that  the 
loss  was  contributed  to  by  M.'s  negligence,  and  he  was  therefore 
entitled  to  recover  to  the  extent  of  £30.  Held,  also,  that  he  could  not 
recover  beyond  that  amount,  as  his  negligence  prevented  him  from 
proving  that  the  Ipss  occurred  wholly  by  the  **  wilful  act,  default, 
or  neglect"  of  the  defendants. — Medatoar  v.  Chrand  Hotel  Co., 
L.R.  [1891]  2  Q.B.  11 ;  60  L.J.  Q.B.  209. 

Insanitary  Dwellings  :• 

(iv.)  Q.  B.  D. — Demolition  of — Compensation — Liverpool  Sanitary  Amend- 
ment Act,  1864,  s8.  5,  18 — Local  Qovemment  Provisional  Orders 
Confirmation  Act,  1879.— By  a  presentment  of  the  grand  Jury  at  the 
Liverpool  Gity  Sessions,  certain  houses  were  condemned  as  unfit  for 
human  habitation.  Held,  that  in  determining  the  amount  of  oompensa- 
tion  to  be  paid  to  the  owner  for  the  demolition  thereof,  the  houses 
ought  to  be  valued  as  they  stood,  as  houses  which  might  be  let,  without 
regard  to  the  fact  that  they  were  to  be  demolished,  and  that  their  value 
was  unaffected  by  the  presentment  of  the  grand  jury. —Goii^fc  v. 
Corporation  of  Liverpool,  64  L.T.  596. 
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Interest:— 

'  (i.)  Ch.  D. — Railway  CompcmUi^  AgreemmU — Monthly  Aeeov/nU^^  ^  4 
WiU,  lY.,  c.  42,  $.  88. — Bj  %  traffic  agreement  between  two  railway 
oompaniee,  it  was  agreed  that  monthly  acooonts  shonld  be  ezohanged 
to  ascertain  the  amount  reoeirable  by  each  company  in  respect  of 
certain  joint  traffic,  and  that  after  the  expiration  of  a  fixed  period  the 
balances  from  time  to  time  appearing  on  snch  accounts  to  be  doe  from 
the  one  to  ilie  other  shoold  be  paid.  An  action  was  bronght  to  determine 
the  construction  of  the  agreement,  and  the  accounts  were  referred 
to  an  official  referee.  He  allowed  6  per  cent,  interest  on  unpaid 
balances.  Eeld  (1),  that  interest  was  payable;  (2),  that  the  Court 
would  not  vary  the  report  by  reducing  the  rate  to  4  per  cent.,  the 
official  referee  haying  followed  the  general  rule  as  to  rate  of  interest 
after  full  consideration  of  the  oironmstanoes. — L.C.  ^  D.R.  t.  S^M,, 
64  L.T.  601. 

Landlord  and  Tenant  :• 

(ii.)  O.  A. — Covenant  to  Deliver  up  in  Repair— Meaavre  of  Damagee.—' 
The  damages  for  breach  of  a  covenant  to  deliver  up  the  demised 
premises  in  repair  ought  to  be  the  sum  required  to  put  the  premises  in 
the  state  of  repair  required  by  the  covenant,  and  the  rule  is  not 
afFected  by  the  fact  that  by  reason  of  the  terms  of  a  lease  granted  to 
another  lessee  from  the  expiration  of  the  defendant's  term,  the  lessor 
is  at  the  time  of  action  brought  in  no  worse  position  than  if  the 
covenant  had  been  pcarformed.^c7byn«r  v.  Week$t  L.B.  [1891]  2  Q.B.  31 ; 
89  W.B.  688. 

(iii.)  Q.  B.  D. — Relief  against  Forfeiture — Under-Leseee—Conveyaneing  Aet^ 
1881,  s.  14. — An  under-lessee,  whether  of  the  whole  or  a  part  of  the 
premises  comprised  in  a  lease,  is  not  entitled  to  apply  for  relief  against 
a  forfeiture,  as  against  the  lessor.—Biir^  v.  Gray,  L.B.  [1891]  2  Q.B.  98; 
89  W.B.  429. 

(iv.)  Q.  B.  D.— TTrona/uZ  Holding  Over—Damage  to  Tenants  Goode.—The 
plaintiff,  who  was  tenant  of  the  defendant's  cottage,  refused  to  c^ve  up 
possession  on  the  expiration  of  the  tenancy.  The  defendant  sent 
workmen  to  remove  the  roof.  The  removal  was  effected  without  any 
personal  violence,  but  the  plaintiifs  furniture  was  damaged  by  tiles 
which  unavoidably  fell  fh>m  the  roof.  Held,  that  the  facts  disclosed 
no  cause  of  action.— Joam  v.  Foley,  L.B.  [1891]  1  Q.B.  780 ;  64  L.T.  688 ; 
89  W.B.  610. 

See  Tenant  for  Life,  p.  142,  i. 
Lands  Clauses  Act  :— 

(v.)  C.  A.  &  Ch.  D.—**  Party  in  Poeseseion" —Lands  Clauses  ConsolidaHon 
Act,  1846,  88,  77  ^  79.~-ln  1867  land  was  taken  under  the  Lands  Clauses 
Act.  G.  was  in  possession  for  the  residue  of  a  long  term  of  years 
which  expired  in  1878.  He  claimed  to  be  absolute  owner.  In  a  suit 
commenced  by  him  for  specific  performance,  it  was  ordered,  without 
prejudice  to  his  claim  to  the  reversionary  interest,  that  the  value  of 
the  leasehold  interest  should  be  paid  to  him,  and  that  the  value  of  the 
reversionary  interest  should  be  paid  into  Court.  Twelve  years  after  the 
expiration  of  the  term,  G.  took  out  a  summons  to  have  the  fond  in 
Court  paid  out  to  him.  Held,  that  the  application  failed,  as  G.  had 
never  been  *<in  possession"  of  the  reversion,  and  had  no  inchoate 
title  thereto.— G«ky«  v.  Commisswners  of  Works,  60  L.J.  Ch.  882; 
89  W.B.  698. 

iSee  College,  p.  112,  i. 
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Ubel:- 

(i.)  C.  A.^Injunetion  to  Restrain  Puhlication, — There  is  juriediotion  to 
restraia  the  pnblioation  of  an  alleged  libel  pending  an  action  in  respeot 
thereof,  bat  when  jnstiflcation  is  pleaded,  the  Coart  will,  as  a  general 
mle,  decline  to  interfere  preyionsly  to  the  trial.  If  the  defendant's 
affidavit  in  opposition  to  a  motion  for  an  injanotion  pleads  justification, 
bat  does  not  shew  the  gronnds  of  his  belief  in  snch  jnstifioation,  the 
Court  will  be  jaHtified  in  granting  an  iojanction. — BoniuirdY.Perrymant 
L.R.  [1891]  2  Ch.  269  ;  39  W.E.  435. 

(ii.)  0»  A. — Interlocutory  Injunction. — An  interloontory  injanotion  will  not 
be  granted  to  restrain  the  pablication  of  statements  which  are  not 
shewn  to  be  likely  to  cause  immediate  injary  to  the  person  or  property 
of  the  person  seeking  the  in j auction,  althoagh  such  statements  are 
extremely  annoying,  and  appear  to  be  wholly  unjustifiable,  and  grossly 
libellous  unless  justified,  and  although  the  plaintiff  had  preyionsly 
obtained  a  rerdict  for  heavy  damages  (which  had  not  been  paid)  for 
the  pablication  by  the  defendants  of  practically  identical  statement!. — 
Salomons  v.  Knight,  L.E.  [1891]  2  Ch.  294;    64  L.T.  589;  89  W.E.  506. 

(iii.)  Q.  B.  D, — Publication — Letter  Applying  to  Plaintiff  Derogatory  Remarks 
made  by  Third  Person. — The  defendant  published  in  a  newspaperi 
under  the  heading  **  Parochial  Matters  at  B.,"  a  letter  containing  the 
words:  *'I  refer  all  readers  of  the  letters  on  this  subject  to  the 
Primate's  speech  on  the  Clergy  Discipline  Act."  The  said  speech 
contained  serious  allegations  against  an  unnamed  clergyman.  The 
rector  of  E.  sued  the  defendant  for  libel,  three  paragraphs  of  the 
statement  of  claim  setting  out  the  defendant's  letter  and  the  portion  of 
the  Primate's  speech  which  contained  the  allegations,  and  alleging  that 
the  defendant's  letter  intended  that  the  plaintiff  was  the  object  of  the 
allegations.  Held,  on  an  application  to  strike  out  the  three  paragraphs, 
that  the  matters  therein  alleged  amounted  to  the  publication  of  a  libel 
by  the  defendant  upon  the  plaintiff,  and  disclosed  a  cause  of  action. — 
Lawrence  y.  Newberry,  89  W.E.  606. 

(lY.)  C.  A. — Privilege. — The  plaintiff  was  a  g^uard  in  the  service  of  the 
defendants,  and  was  dismissed  for  gross  neglect  of  duty.  The  defend- 
ants published  his  name,  and  the  fact  and  reason  of  his  dismissal  in  a 
monthly  circular  addressed  to  their  servants.  Held,  that  the  statement 
was  made  on  a  privileged  occasion. — Hunt  v.  Q.NM.,  L.E.  [1891] 
2  Q.B.  189. 

laioensing  :— 

(v.)  Q.  B.  D.— Bond  Fide  Traveller — Licensing  Act,  1872,  s.  25 — Licensing 
Act,  1874,  s.  10. — The  appellants  arrived  at  the  town  of  M.  on  a  Sunday 
morning  during  closing  hours,  having  driven  from  a  town  twenty  milee 
distant.  They  dined  at  a  public-house.  Some  hours  afterwards  they 
obtained  refreshments  at  a  second  public  house  during  closing  hours. 
Held,  that  they  were  bonAfide  travellers  when  they  entered  the  second 
public-house. — Oldham  v.  Sheasby,  60  L.J.  M.C.  81. 

(vi.)  Q.  B.  J},^Ohange  of  Occupation— New  Tenant — Second  Licence — 
9  Geo.  IV.,  e,  61,  s,  14. — The  duly  licensed  tenant  of  a  beerhouse  gave 
up  possession,  and  A.  became  tenant  in  his  stead.  A.  obtained  at  a 
special  transfer  sessions  a  licence  as  ''  the  new  tenant "  of  the  house. 
The  licence  expired  on  the  following  10th  of  October,  and  after  the 
expiration  of  the  licence,  A.  applied  at  another  special  transfer  sessions 
for  a  similar  licence  to  run  till  the  succeeding  10th  of  October.  Held, 
that  A.  had  ceased  to  be  a  **  new  tenant,"  and  that  the  justices  had  no 
jurisdiction  to  grant  the  second  licence.— iJea.  v.  Powell,  L.E.  [1891] 
1  Q.B.  718}  89W.E.  574. 

K 
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(i.)  Q.  B.  D. — Indoor  Beer  Licence — Renewal — Oppoeition — Evidence  oj 
Good  Character^92  ^  88  Vict,  c.  27,  ».  8.— X.,  the  holder  of  an  indoor 
beer  licence  which  had  existed  before  1869,  received  notice  of  opposition 
to  the  renewal  of  his  licence  on  the  gronnd  that  he  had  been  convicted 
of  keeping  his  house  open  during  prohibited  hours.  At  the  licensing 
meeting  X.  produced  no  evidence  of  good  character,  and  the  conviction 
having  been  proved,  the  justices  refused  the  renewal  on  the  ground 
that  he  had  failed  to  produce  evidence  of  good  character.  X.  appealed 
to  quarter  sessions  and  produced  evidence  of  good  character.  The 
quarter  sessions  dismissed  the  appeal,  saying  that  there  was  '*  no 
doubt  he  was  a  respectable  man."  Held,  that  the  notice  of  opposition 
was  sufficiently  definite,  and  that,  as  the  conviction  was  evidence  on 
which  the  justices  might  find  that  X.  had  failed  to  produce  evidence  of 
good  character,  there  was  no  reason  for  ordering  the  quarter  sessions 
to  hear  and  determine  the  matter  again. — Reg,  v.  Lancashire  JtuHcee, 
64  L.T.  662. 

Local  Qoyernment:— 

(ii.)  C.  A. — County  Council — Election  of  Woman — Municipal  CorporaiUme 
Act,  1882,  88,  41,  73 — Local  Oovemment  Act,  1888.— The  defendant,  » 
woman,  was  elected  member  of  a  county  council,  and  twelve  months 
afterwards,  her  election  not  having  been  called  in  question,  she  took 
part  in  the  proceedings.  Held,  that  even  if  her  election  was  made 
valid  in  consequence  of  such  lapse  of  time,  she  was  disqualified  as  ft 
woman  from  acting,  and  was  liable  to  penalties. — De  Souxa  v.  Cohden, 
L.B.  [1891]  1  Q.B.  687 ;  89  W.B.  454. 

(iii.)  C.  A. — Borough  Police — Payment  to  County  by  Arrangement— Deter- 
mination  of  Arrangement — Recovery  of  Money. — In  pursuance  of  a 
resolution  passed  by  the  watch  committee  of  a  borough  incorporated 
under  the  Municipal  Corporations  Act,  1885,  the  county  justices 
provided  police  for  the  borough  from  1869  to  1887.  The  expenses 
of  such  police  were  provided  for  half-yearly  in  advance  by  % 
rate  levied  on  the  borough,  and  the  money  so  raised,  together  with 
the  sums  collected  from  the  other  townships  of  the  union  in  which 
the  borough  was  situated,  was  paid  to  the  county  treasurer.  By  the 
said  Act  the  watch  committee  were  required  to  provide  police  for  the 
borough,  and  in  1887  they  withdrew  the  county  police,  and  appointed 
borough  constables.  At  this  time  the  justices  had  in  their  hands  a  sum 
paid  to  them  as  aforesaid  to  provide  for  the  police  of  the  union  in 
which  the  borough  was  situated,  bat  there  was  no  ascertained  sum 
applicable  wholly  to  the  police  of  the  borough.  The  mayor  and 
corporation  (ouiug  on  behalf  of  all  the  ratepayers  of  the  borough)  and 
the  guardians  of  the  union  bronght  an  action  against  the  conncil  of  the 
county,  as  successors  to  the  jastices,  to  recover  the  amount  overpaid 
by  the  borough.  Held  (1),  that  the  plaintifiEs  were  not  entitled  to 
represent  the  ratepayers  of  the  borough ;  (2)  that  the  remedy  (if 
any)  was  by  mandamus ;  (3)  on  the  merits,  that  the  money  was  not 
recoverable  on  the  g^und  of  extortion  colore  ojfflcii,  as  it  was  paid  under 
a  voluntary  arrangement ;  nor  on  the  ground  of  a  partial  failure  of  con- 
sideration, as  the  proportion  overpaid  was  not  properly  ascertainable. 
— Mayor  and  Corporation  of  BooUe-cum-Linacre  v.  Lancashire  County 
Cowicil,  60  L.J.  Q.B.  828. 

(iv.)  C,  A. — Pauper  Lunatic — Charge  for— County  Asylum — 16  ^  17  Vict., 
c.  97,  8.  54— Local  Government  Act,  1888,  ss.  62,  86.— The  committee  of 
visitors  of  a  county  lunatic  asylum  have  not  now  the  power  of  fixing 
the  amount  to  be  paid  for  the  maintenance  of  a  pauper  lunatic,  sent  to 
them  from  a  borough  which  has  not  contributed  towards  the  cost  of 
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building  and  fnmiBhing  the  asylnm;  bat  in  oase  of  diiference  the 
boroagh  snthorities  may  have  a  referenoe  to  arbitration. — Howlett  y. 
Mayor,  ^c,  of  Maidstone,  L.E.  [1891]  2  Q.B.  110. 

(i.)  Q.  B.  D.—PuhUc  Health  Act,  1875, «».  4, 157,  #ub-8.  1—**  flftrefi*."— The 
local  anthoritj  maj  make  bye.laws  regulating  the  width  of  **  passages  " 
proTided  to  afford  aocees  to  the  ashpits  and  priyies  of  houses,  snch 
passages  being  within  the  definition  of  ** street"  in  sect.  4  of  the 
Act  above  mentioned. — Reg,  y.  Local  Board  of  Ooole,  64  L.T.  595; 
89  W.E.  608. 

(ii.)  C.  A. — Qv,e8Honfor  Decision  of  High  Court — Appeal — Local  Oovemment 
Act,  1888,  8.  29~-Judicature  Act,  1873,  8.  19.— The  decision  of  the  High 
Gonrt  on  a  question  sabmitted  to  it  under  sect.  29  of  the  Local  Goyem- 
ment  Act,  1888,  is  not  a  ''judgment  or  order,"  and  is  not  subject  to 
appeal. — E.  p.  County  Council  qf  Kent  and  CounciU  of  Dover  and 
Sandwich,  L.R.  [1891]  1  Q.B.  725 ;  60  L.J.  Q.B.  436 ;  39  W.E.  466. 

Bee  Kuisanoe,  p.  128,  iy. 
Malioions  Proseoution  :— 

(iii.)  Q.  B.  D. — Reasoiuible  and  Probable  Catue — Direction  to  Jury — Reason- 
able Care — Honest  Belief — Malice. — In  a  county  court  action  for  mali- 
cious proseoution,  the  jury,  in  reply  to  questions,  found  that  the 
prosecutor  had  not  taken  reasonable  care  to  enquire  into  the  true  facts  of 
the  case ;  that  he  honestly  belieyed  in  the  charge ;  and  that  he  WM 
actuated  by  malice.  The  facts  on  which  the  prosecutor  had  relied  in 
making  the  charge  were  not  in  dispute.  The  Judge  then  held  that  there 
was  an  absence  of  reasonable  and  probable  cause,  and  entered  judgment 
for  the  plaintiff.  Held,  on  appeal,  by  Caye,  J.,  that  the  Judge  ought  to 
have  decided  on  the  facts  whether  there  was  an  absence  of  reasonable 
and  probable  cause,  and  ought  not  to  have  asked  the  jury  whether  the 
prosecutor  had  taken  reasonable  care  to  inquire  into  the  true  facts, 
which  is  only  proper  where  the  prosecutor  has  acted  on  eyidence  which 
turns  out  to  be  false ;  and  that,  assuming  an  absence  of  reasonable  and 
probable  cause,  the  jury  could  not,  in  the  absence  of  proof  of  express 
malice,  find  that  the  prosecutor  had  acted  from  a  wrong  motive,  as  he 
honestly  belioved  in  the  charge.  Held,  by  Smith,  J.,  that  the  Judge  was 
right  in  putting  the  question  as  to  reasonable  care,  and  in  taking  into 
consideration  the  answer  of  the  jury  in  determining  whether  there  was 
an  absence  of  reasonable  and  probable  cause ;  that  the  answer  meant 
that  the  prosecutor  had  made  the  charge  in  haste,  and  without  oaring 
whether  he  was  right  or  wrong,  and  in  order  to  gratify  his  own  spleen ; 
and  that  this  state  of  mind  amounted  to  malice,  and  was  compatible 
with  an  honest  belief  in  the  charge. — Brovm  y.  Hawkes,  60  L.J.  Q.B.  382. 

Marriage  Settlement :~ 

(iy.)  Ch.  D.  —  After-acquired  Property — Married  Women^s  Property  Act, 
1882,  88.  2,  19. — By  a  marriage  settlement  made  in  1883,  the  intending 
husband  and  wife  coyenanted  to  settle  all  the  wife's  after-aoquired 
property.  The  settlement  was  made  under  the  provisions  of  the  Infants' 
Settlement  Act,  1855.  In  1888,  the  wife  became  entitled  under  a  will 
to  a  sum  of  £3,900.  Held,  that  such  sum  was  bound  by  the  covenant. — 
Moore  v.  Johnson,  39  W.E.  609. 

(v.)  Ch.  D. — Infant — Repudiation — Effect  of.'— By  a  settlement,  made  on 
the  marriage  of  two  infants,  and  confirmed  by  the  Gonrt  on  behalf  of 
the  wife,  bat  not  on  behalf  of  the  husband,  the  husband's  father 
covenanted  to  pay  the  trustees  an  annuity  during  the  life  of  the  wife, 
and  as  long  as  there  should  be  any  child  or  grandchild  of  the  marriage, 
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the  Aimnitj  to  be  paid  to  tbe  Imsband  nntil  ha  sboald  ateign  or  cliarga 
it  with  a  discretionarj  tnut  orer.  The  hnsband  corenanted  that  if  he 
beoame  entitled  to  anj  property  under  other  settlementa  ezeonted  bj 
bis  father,  or  under  hia  father's  will,  he  would  assign  the  same  to  the 
trustees  of  the  settlement,  in  reduction  of  the  amount  of  capital  neoes- 
sarj  to  meet  the  annuity.  The  settlement  was  executed  in  October, 
1883 ;  the  hnsband  came  of  age  in  November,  18S3,-and  his  father  died 
in  1887.  The  hnsband  received  three  qoarterlj  pajmente  of  the 
annuity  after  his  father's  death,  and  paid  to  the  trnstees  of  the  settle- 
ment a  sum  payable  to  him  under  an  earlier  settlement  made  by  his 
father,  but  without  prejudice  to  his  right  to  repudiate  the  settlement. 
He  did  so  repudiate  it  in  1888.  Held  (1),  that  he  was  entitled  to 
repudiate  it,  and  had  done  so  within  a  reasonable  time ;  (2)  that  he 
must  make  compensation  out  of  his  interests  under  the  settlement,  and 
out  of  the  property  coming  to  him  under  his  father's  will ;  (3)  that 
such  compensation,  ooming  out  of  the  moneys  payable  to  him  under  the 
settlement,  operated  as  a  forfeiture  of  the  annuity,  and  that  the  disore. 
tionary  trust  over  took  effect. — Carter  t.  Silher  s  Carter  y,  Hashtckt 
89  W.B.  552. 
(i.)  O.  A.— 5oZrencyo/S«*<Zor— 13  ^Z«.,c.  6— BtlZ»o/SaZ«Xc<,  1878,  #.4.— 
Judgment  of  Q.  B.  D.  (see  Vol.  16,  p.  85,  iT.)  affirmed. — Wenmany,  Xyon, 
L.R.  [1891]  2  Q.B.  192 ;  39  W.B.  519. 

Married  Woman:— 

(ii.)  C.  A. — Separate  Estate — Contract — Restraint  on  Anticipaticn — Separa- 
tion  Deed — Married  Wo7nen*s  Property  Act^  1882,  «.  1,  euh-ee.  2,  3,  4. — 
A  married  woman  cannot  contract  so  as  to  bind  her  separate  estate, 
unless  she  has  some  separate  estate  at  the  time  of  the  contract ;  but,  if 
she  has  such  estate,  her  contract  will  bind  both  it  and  her  after-acquired 
separate  estate.  A  restraint  on  the  alienation  or  anticipation  of  inoome 
given  to  a  married  woman  is  not  valid  unless  the  income  is  g^ven  for 
her  separate  use ;  and  the  separate  use  will  not  be  implied  merely  from 
the  existence  of  such  a  restraint.  By  a  separation  deed  a  hnsband 
covenanted  with  trustees  to  pay  an  annuity  during  the  joint  lives  of 
himself  and  his  wife,  to  be  **  for  her  separate  use,"  without  power  of 
anticipation.  Held^  that  the  separate  use  continued  only  during  the 
joint  lives  of  the  husband  and  wife,  and  that  arrears  of  inoome  remaining 
unpaid  at  the  date  of  the  huRband's  death  were  not  separate  estate  of  the 
wife.— Sio^den V.Lee, L.R.  [1891]  1  Q.B. 661;  64L.T.494;  39W.R.467^ 

See  Contract,  p.  115,  iv. 

Master  and  Servant:— 

(iii.)  Q.  B.  D. — Person  **  Engaged  in  Manual  Labour  " — Employ  ere  and 
Workmen  Acty  1875,  8.  10. — The  plaintiff  was  employed  by  the 
defendants  as  a  guard  to  conduct  goods  trains,  and  in  the  course  of  such 
employment  from  time  to  time  assisted  in  loading  and  unloading  and 
coupling  and  uncoupling  trucks.  Held^  that  he  was  not  a  person 
*'  eniraged  in  manual  labour,"  and  was  therefore  not  entitled  to  the 
benefits  of  the  Truck  Acts,  1831  and  1887.— ffune  v.  O.N,R., 
L.R.  [1891]  1  Q.B.  601 ;  60  L.J.  Q.B.  216;  64  L.T.  418. 

(iv.)  Q.  B.  D. — **  Person  Engaged  in  Manual  Labour  *' — Railtoay  Porter^ 
Deductions  for  Sick  Fund^Truck  Act,  1831,  ss.  1-3,  23— Trwcfc  Act, 
1887. — Qu(Br0,  whether  a  railway  porter  is  **  a  person  engaged  in  manual 
labour"  within  the  meaning  of  the  Track  Acts.  Held^  that  deductions 
from  the  wages  of  a  railway  porter  applied  as  contributions  to  a  sick 
fund,  under  the  terms  of  a  written  agreement  signed  by  him,  are  not  in 
contravention  of  the  Truck  Acts.— liamb  v.  (?.K.ie.,  89  W.B.  475. 
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(i.)  Q.  B.  D.— **  Workman  "—Employers  and  Workmen  Act,  1875,  $.  10.— 
A  grocer's  assistant,  whose  duties  are  to  serve  castomers,  to  mak«»  ap 
parcels  of  goods,  aud  carry  tbom  to  a  cart,  and  to  assist  in  bringing  np 
heavier  goods  from  the  cellar  into  the  shop,  is  a  *'  workman,''  as  being 
engaged  in  '*  mannal  labour." — Bownd  v.  La/wrenee,  64  L.T.  470; 
89  W.R.  457. 

Metropolis  :— 

(ii.)  Q.  B.  D. — Streets^Ohstruction— Unloading  Coke, — The  Metropolitan 
Streets  Act,  1867,  which  prohibits  within  certain  limits  the  loading 
or  unloading  of  coal  across  the  footway  daring  certain  hoars,  does  not 
apply  to  ooke.—Fletcher  v.  Fielding,  L.B.  [1891]  1  Q.B.  790  j  64  L.T.  472. 

Metropolitan  Building  Acts  :— 

(iii.)  Q,  B.  D. — Michxiel  Angelo  Taylor* s  Act,  a.  72 — Metropolis  Management 
Act,  1855,  s,  119 — Metropolitan  Building  Act,  1855,  8.  26 — Projections 
from  Buildings, — Sect.  119  of  the  Metropolis  Management  Act,  1855, 
is  inconsistent  with,  and  impliedly  repeals,  sect.  72  of  Michael  Angelo 
Taylor's  Act,  and  proceedings  cannot  therefore  be  taken  under  the  last- 
named  section.  Sect.  26  of  the  Metropolitan  Building  Act,  1855, 
authorises  projections  beyond  the  general  building  line  (to  the  limited 
extent  therein  specified),  whatever  the  position  of  the  building  line  maj 
be,  and  not  only  where  the  projections  are  capable  of  being  made  on 
private  land  in  consequence  of  the  building  line  being  set  back. — 
Fortescue  v.  Vestry  of  8t.  Matthewy  Bethnal  Green,  L.E.  [1891]  2  Q.B.  170. 

Mines:— 

(iv.)  Oh.  D.  —  Canal  —  Unworked  Coal  —  Compensation  —  Jurisdiction  — 
1  WiU,  IV,,  c.  55,  s.  177  ^  178. — Oompensation  sought  by  the  plaintiffs 
under  the  provisions  of  the  above-mentioned  Act  must  be  sought  by 
the  proceedings  specified  in  the  Act,  and  an  action  in  the  Ohanoery 
Division  to  recover  such  compensation  is  not  maintaiuable.^-T/ie 
Hanley  and  Bucknall  Coal  Co,  v.  North  Staffordshire  Railway  Co,, 
64  L.T.  656. 

Mortgage  :^ 

(v.)  Ch.  D.— Payment  hy  Supposed  Oumer — Intention  to  Keep  Alive,-^ 
Where  a  person  who  claims  to  be  entitled  to  the  whole  equity  of 
redemption  in  a  property,  but  whose  title  to  a  share  of  the  property  is 
disputed  in  a  pending  action,  pays  off  the  mortgage  and  takes  a  re- 
conveyance, it  will  be  presumed  that  he  intended  to  keep  alive  the 
mortgage  as  against  the  share  in  dispute. — Shaekell  v.  Colnett, 
L.B.  [1891]  2  Oh.  135  ;  89  W.B.  471. 

Municipal  Corporation:— 

(vi.)  Q.  B.  D,  ^Qualification  for  Election — Municipal  Corporations  Act, 
1882,  a.  9,  suh.s,  1,  suh-s.  2  (h)  (c),  s.  11,  suh-s.  2  (a).— X.,  two  years 
before  an  election  of  councillors,  moved  with  his  family  into  an  inn  kept 
by  his  mother,  and  verbally  agreed  with  her  to  take  over  the  bnsinesa 
from  her,  and  to  maintain  her  free  of  charge.  He  took  over  the  entire 
business,  but  there  was  no  assignment  of  the  lease,  and  the  licence  was 
still  taken  out  in  his  mother's  name.  He  requested  to  be  placed  on  the 
rate  book  as  joint  occupier,  but  this  was  not  done.  The  demand  notes 
and  receipts  for  rates  were  made  out  in  the  mother's  name,  but  X.  paid 
the  rates.  X.  was  placed  on  the  burgess  roll  before  the  publication  of 
the  lifltB  next  preceding  the  election.    Held,  that  he  was  qualified  by 
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oooapation  and  payment  of  rates,  and  was  therefore  "  entitled  to  be 
enrolled  as  a  bnrgess,''  and  was  duly  qualified  for  election. — Unwin  v. 
McMullen,  L.E.  [1891]  1  Q.B.  694. 

Naval  Discipline  :— 

(i.)  Q.  B.  D. — Officer — Deaertion — Name  Borne  on  Ship's  BooJcs — Naval 
Discipline  Act,  1866,  ss.  19,  87 — Naval  Discipline  Act,  1878 — Naval 
Regulations  210,  211,  1,906. — H.,  a  commissioned  officer  in  the  Boyal 
Nayj,  was  appointed  as  additional  engineer  on  the  P.  for  service  on  the 
M.,  and  his  name  was  entered  and  borne  on  the  books  of  the 
P.  He  was  subsequently  appointed  to  the  M.,  and  served  on  her  till 
she  was  paid  off,  when  he  returned  to  the  P.  His  name  was  not  entered 
afresh  on  the  books  of  the  P.  He  tendered  his  resignation,  which  WM 
refused.  He  then  left  the  country  without  leave,  was  arrested  and 
detained  in  custody  pending  trial  by  court-martial  for  desertion,  ffeld, 
on  an  application  for  a  writ  of  habeas  corpus,  that  the  original  appoint- 
ment to  the  P.  was  superseded  by  that  to  the  M.,  that  the  latter  came 
to  an  end  when  the  ship  was  paid  o£E,  and  that  as  there  had  been  no  fresh 
appointment  to  the  P.  and  no  re-entry  of  H.'s  name  on  her  books,  he 
was  not  at  the  time  of  desertion  borne  on  the  books  of  the  P.,  or  of 
a  ship  in  oommission. — In  re  Eearson,  64  L.T.  535. 

Negligenoe  :— 

(ii.)  Q.  B.  D. — Highway — Repair  of^Sewer  AtUhority — Metropolitan  Vestry 
—6^6  Will.  IV.,  c.  60,  8. 109—18  ^  19  Vict,  c.  120, ».  96—25  ^  26  Vict, 
c.  102,  s.  106. — The  defendants,  acting  as  the  sewer  authority,  laid  down 
a  new  sewer,  and  in  so  doing  their  contractor  laid  bare  a  water-pipe. 
The  defendants*  surveyor  knew  that  the  pipe  was  old  and  rusty,  and 
likely  to  become  leaky.  In  filling  the  trench  sufficient  precautions  to 
prevent  the  pipe  leaking  were  not  taken.  The  pipe  afterwards  leaked, 
and  the  surrounding  earth,  being  moistened,  gave  way  under  a  heavy 
van  driven  by  the  plaintiff,  and  the  plaintiff  was  thereby  injured.  Held, 
that  the  defendants  knew  the  condition  of  the  pipe  when  it  was  laid 
bare  in  the  course  of  their  operations,  and  were  liable  for  negligenoe  in 
not  taking  special  precautions  to  prevent  its  leaking. — Cox  t.  Vestry  cf 
PaddingUm,  64  L.T.  566. 

Nnisanoe  :— 

(ill.)  Ch.  D. — Tempora/ry — Statutory  Authority, — A  temporary  annoyance 
caused  for  a  lawful  object  does  not  amount  to  a  nuisance  at  law. 
Statutory  authority  to  execute  certain  works  includes  authority  to  do 
all  things  reasonably  necessary  for  the  execution  of  the  work,  and  the 
doing  of  such  things  will  not  be  restrained  by  injunction  on  account  of 
inconvenience  caxued  to  the  owner  of  premises  near  the  works,  where 
reasonable  care  and  skill  have  been  used. — Harrison  v.  Southwark  and 
VauwhaU  Water  Co.,  L.E.  [1891]  2  Ch.  409. 

(iv.)  Q,  B,  D.—Local  Board^Rights  of— Public  Health  Act,  1875,  s.  884.— 
The  provision  that  the  Act  of  1875  shall  not  extend  to  certain  specified 
businesses,  exempts  their  owners  only  from  liabilitieB  created  and 
penalties  imposed  by  the  Act,  and  does  not  affect  their  liability  to 
indictment  for  a  pubUc  nuisance,  nor  to  their  liability  to  private  owners 
of  property  which  is  injuriously  affected.  A  local  authority  may  act  as 
relators  in  an  action  by  the  Attorney-General  for  the  purpose  of 
abating  a  publio  nuisance,  and  may  also  maintain  an  action  as 
owners  of  property  affected  by  the  nnisanoe. — A.'Q,  v.  Logan, 
L.E.  [1891]  2  Q.B.  100. 
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Parish  Clerk  :— 

(i.)  Ch.  "D.—Intrtider  on  OjBUce—InJunction.—The  office  of  parish  clerk  is 
temporal  and  not  spiritoal,  and  the  Coort  has  therefore  jurisdiction  to 
restrain  an  intruder  on  the  office  from  receiving  the  fees  and  emoluments. 
—Lawrence  v.  Edwards,  L.a.  [1891]  2  Oh.  72;  60  L.J.  Ch.  886; 
64  L.T.  343. 


Partnership  :— 

•  (ii.)  Ch.  D« — Arbitration  Clause — Dissolution, — ^The  qaestion  whether  there 
onght  or  ought  not  to  be  a  dissolution  of  partnership,  whether  it  is  or  is 
not  striotlj  within  the  terms  of  an  arbitration  clause  in  the  articles, 
onght  not  to  be  referred  to  arbitration. — Tumell  ▼.  Sandersonf 
64  L.T.  654. 

(iii.)  Ch.  D. — Esspiration  of  Term — Continuance  for  Winding-up — 5Hare  of 
Deceased  Partner — Purchase  of. — Where  a  partnership,  the  term  of 
which  has  expired,  is  continued  onlj  for  the  purpose  of  winding-up 
the  business,  a  clause  In  the  articles,  providing  for  the  purchase  by  a 
Burriying  partner  of  the  share  of  a  deceased  partner  is  no  longer 
binding. — Myers  y.  Myers,  60  L.J.  Ch.  811. 

(it.)  C.  a. — Partner  Engaging  in  another  Business — Use  of  Finn's  Name, — 
X.,  a  member  of  a  firm  of  shipbrokers  called  "  H.  &  Co.,"  assisted  to 
form  a  company  for  building  ships,  and  in  doing  so  used  information 
obtained  as  a  member  of  the  firm,  and  occasionally  used  the  name  and 
office  paper  of  the  firm  in  his  correspondence  on  the  subject.  He 
received  remuneration  for  his  seryioes  in  forming  the  company,  and 
was  made  a  director  at  a  seJary.  Held,  that,  as  the  business  of  the 
company  was  beyond  the  scope  of,  and  did  not  interfere  with,  the 
business  of  the  firm,  X.  was  not  bound  to  account  to  the  firm  for  the 
benefit  obtained  in  connection  with  the  company,  although  the  same  was 
obtuned  partly  by  the  use  of  information  acquired  as  a  member  of  the 
firm,  and  that  the  use  of  the  firm's  name  and  paper  in  correspondence 
was  not  enough  to  shew  that  as  between  X.  and  his  partner  shipbuilding 
was  within  the  scope  of  the  firm's  business.  X.  threatened  to  engage 
in  the  business  of  a  shipowner  under  the  style  of  **  H.  &  Co.,  ship- 
owning."  Held,  that  he  must  be  restrained  from  so  using  the  name  of 
the  firm.— ^a<  y.  Benham,  L.B.  [1891]  2  Ch.  244. 

Patent  :- 

(y.)  P.  C. — Confirmation  cmd  Extension — Eeopiration  of  previous  Foreign 
Patents  St  6  WiU.  IV,,  c,  88—15  ^  16  Vict.,  c.  83,  s,  26— 
4iQ  ^  4/7  Vict,  c.  57,  s,  118,  suh-s.  1. — The  petitioners  applied  for 
prolongation  of  a  patent  dated  22nd  of  May,  1877.  It  appeared  that  a 
previous  foreign  patent  had  been  granted  for  the  same  invention,  which 
expired  in  1888.  A  further  petition  was  presented  for  confirmation  of 
the  patent.  Held,  that  both  petitions  must  be  refused. — JahlocKkoffs 
Patent,  L.B.  [1891]  A.C.  293. 

(vi.)  P.  C. — Prolongation — Insuffi,ciency  of  Accounts, — Petition  for  prolonga- 
tion dismissed  where  the  patentee  filed  accounts  shewing  not  the 
result  of  his  books,  but  the  accountant's  correction  of  them,  and  where 
it  appeared  that  the  books  had  been  kept  in  such  a  way  that  the  amount 
of  his  remuneration  could  not  be  discovered  without  a  very  long, 
minute,  and  laborious  investigation.  —  Lakers  Parent,  L.B.  [1891] 
▲.0.240. 
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Poor  Law:— 

(i.)  Q.  B.  D. — Order  for  Removal— Suspension — Cost  of  Maintenance^ 
Practice— 35  Geo.  III.,  c.  101.  «.  2  -4  ^  5  Will.  IV..  c.  76,  8.  84.— Where 
the  order  for  remoyal  of  a  paaper  has  been  saspended  owing  to  the  pauper's 
inability  to  travel,  an  application  to  the  jnstioee  by  the  removing  union 
for  an  order  for  the  payment  by  the  nnion  to  which  the  paaper  belongs 
of  the  coats  of  his  maintenance  daring  the  period  of  saspension,  mast  be 
made  upon  sommons  and  not  e^  parte. — Reg.  y.  Wilkinsont  L.B.  [1891] 
1  Q.B.  722. 

(ii.)  C.  A. — Removal — Divided  Parishes  Act,  1876,  «.  86. — ^The  enactment  in 
sect.  36  that  the  proviaiona  of  the  Act  relating  to  settlement  shoald 
not  apply  to  any  paaper  removed  under  any  order  of  removal  before 
the  passing  of  the  Act,  applies  only  to  paupers  who  have  been  so 
removed,  and  who  remained  paupers  at  the  passing  of  the  Act. — 
Brighton  Guardians  v.  Guardians  of  the  Strand  Unionf  L.B.  [1891] 
2Q.B.,  1C6;  89  W.R.  581. 

(iii.)  Q.  B.  D, — Rating — Part  of  a  House— Structural  Severance— Representee 
tion  of  the  People  Act^  1867,  ss.  3,  7,  61 — Parliamentary  and  Municipal 
Registration  Actj  1878,  s.  5. — A.  bad  the  exolosive  use  and  occupation  of 
the  g^und  floor  of  a  house,  and  B.  had  the  exclusive  use  and  occupation 
of  the  first  floor.  The  front  door  opened  into  a  passage  which 
communicated  with  the  ground  floor  rooms,  and  also,  by  means  of  a 
staircase,  with  the  first  floor.  A.  had  the  only  key  of  the  front  door. 
The  only  water  closet  was  in  the  back  yard,  which  was  reached  from 
the  first  floor  by  an  external  stairoase.  B.  osed  such  external  stair- 
case to  reach  the  yard,  and  had  the  only  key  of  the  door  leading  to  it. 
Held,  that  A.  and  B.  were  entitled  to  be  rated  separately  and  not 
jointiy. — Allchurch  Sf  Parrott  v.  Assessment  Committee  of  Hendon  Union, 
64  L.T.  473. 

Power  :— 

(iv.)  Ch.  D. — Release  of^Beneflt  qf  Donee^Right  to  Transfer  cf  Fund, — 
The  plaintiff  had  under  his  marriage  settlement  a  power  of  appoint* 
ment  among  his  children,  who,  in  default  of  appointment,  were  entitled 
to  the  settled  funds  as  therein  mentioned.  Two  children  only  attained 
rested  interests,  one  of  whom  died  a  bachelor  and  intestate.  The 
plaintiff  took  out  administration  to  his  estate,  and  then  released  his 
power  of  appointment,  and  asked  for  a  transfer  of  one  moiety  of  the 
funds.  Held,  that,  in  the  exercise  of  its  discretion,  the  Oourt  will  not 
assist  the  donee  of  a  power  to  obtain  a  personal  beneflt  through  the 
release  of  the  poweT.-^Radcliffe  v.  Bewes,  60  L. J.  Oh.  436 ;  64  L.T.  886 } 
89  W.E.  467. 

(v.)  Ch.  D. — Revoeation  and  New  Appointment — Exercise  —  General  Dsviss— 
WiUs  Act,  s.  27. — A  husband  and  wife,  in  exercise  of  a  power, 
appointed  lands  to  certain  uses,  the  indenture  of  appointment  containing 
a  power  for  the  hnsband  and  wife  daring  their  joint  Uvea  by  deed,  and 
for  the  surviyor  by  deed  or  will,  to  revoke  the  uses  of  the  appointment 
and  declare  new  oses.  There  was  no  revocation  daring  the  joint  lives  of 
hosband  and  wife,  but  the  wife,  who  was  the  survivor  exeoated  a  will 
containing  a  general  devise  of  realty.  Held,  that  the  general  devise  did 
not  operate  as  an  exercise  of  the  power  of  revocation  and  new 
appointment.— TTelc/i  y.  Colt,  64  L.T.  625;  89  W.B.  608. 

Practice:— 

(vi.)  Ch.  D. — Administration — Profit  made  by  Etecutor^Bummone — 
Jurisdiction. —An  estate  was  being  administered  by  the  Conrt,  a 
benefioiaiy  haying  the  condaot  of  the  proceedings.    B.,  a  solioitor,  was 
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one  of  the  execators.  He  had,  during  the  testator's  lifetime,  sold  his 
business  to  S.,  who  acted  for  B.  in  the  proceedings,  having  agreed  to 
pay  B.  half  of  his  profit  costs.  S.'s  oostB  having  been  taxed  and  paid, 
a  Bummons  was  taken  ont  that  B.  might  be  ordered  to  pay  into  Court  as 
part  of  the  estate  the  half  of  S/s  profit  costs  paid  to  him  under  the  said 
agreement.  Held,  that  the  money,  having  been  properly  paid  to  8., 
oeased  to  be  part  of  the  testator's  estate,  and  that  there  was  no  jurisdiction 
to  make  the  order  asked  for  on  the  summons,  though  on  the  alleged 
facts  there  was  good  ground  for  an  action  against  B.  for  an  account  of 
the  money  as  profit  made  out  of  his  trust. — Vipont  y.  Badcl^ffe, 
L.B.  [1891]  2  Ch.  860 ;  64  L.T.  654. 

(i.)  C.  A. — Appeal  —  **  Criminal  Cause  or  Matter  **-^Order  to  Ahate 
Nuieance—PuhUc  Health  Act,  1875,  88,  91,  96.--A  magistrate  having 
made  an  order  for  the  abatement  of  a  smoke  nuisance,  the  Queen*8 
Bench  Division  refused  to  gprant  a  rule  nisi  for  a  mandamus  to  compel 
the  magistrate  to  state  a  case  for  the  opinion  of  the  Court.  Held,  that 
the  decision  was  given  in  a  **  criminal  cause  or  matter,"  and  was  not 
subject  to  appeal. — E.  p.  Schofield,  89  W.B.  580. 

(ii.)  H.  L. — Appeal — Refusal  to  Grant  Special  Leave, — A  refusal  of  the 
Court  of  Appeal  to  grant  special  leave  to  appeal  from  the  judgment 
of  the  High  Court  after  the  time  limited  for  appealing  has  passed  is 
not  an  order  or  judgment  of  the  Court  of  Appeal  within  sect.  8  of 
the  Appellate  Jurisdiction  Act,  1878,  and  there  is  no  appeal  to  the 
House  of  Lords  from  such  refusal. — Lane  y.  Esdaile,  L.B.  [1891] 
A.C.  210. 

(ill.)  P.  D,— Appeal — Judicial  Separation — Order  of  Juatices—^l  ^42  Vict, 
c.  19,  8.  4—24  ^  25  Vict.,  c.  100,  s,  43.— A  husband  was  conyicted  of  an 
aggrayatod  assault  on  his  wife,  and  the  justices  made  an  order  for 
separation  and  maintenance.  The  husband  appealed  against  the 
conviction  and  order.  Held,  that  there  was  no  appeal  against  the 
conyiction,  but  only  against  the  order  for  separation  and  maintenance. 
^Lewin  y.  Lewin,  L.B.  [1891]  P.  254;  89  W.B.  576. 

(iy.)  C.  A.—Appeal^Final  and  Interlocutory  Order— B,8,C,,  1883,  O.  lyiii., 
r.  8 ;  0.  xxv.,  rr.  2, 3. — An  order  dismissing  an  action  on  the  hearing  of  a 
point  of  law  raised  by  the  pleadings  is  not  a  final  order,  so  as  to  require 
a  fourteen  days'  notice  of  appeal.  An  order  is  not  final  unless  made  on 
such  an  application  or  proceeding  that,  for  which  eyer  side  the 
decision  is  g^ven,  it  will,  if  it  stands,  finally  determine  the  matter  in 
UtigaUon.— flfaZomon  y.  Warner,  L.B.  [1891]   1  Q.B.  734  j  39  W.B.  647. 

(y.)  C.  A. — Appeal — Municipal  Election  Petition. — There  is  no  appeal  from 
the  decision  of  the  High  Court  under  the  Corrupt  Practices  (Municipal 
Election)  Act,  1872,  except  by  special  leave  of  the  Court.—  Unwin  y. 
McMuUen,  L.B.  [1891]  1  Q.B.  694;  60  L.J.  Q.B.  400. 

(vi.)  C.  A. — Coats — Collision  Action — Sum  Recovered  less  than  £800 — 
Discretion — County  Courts  Admiralty  Jurisdiction  Act,  ISQS,  s,  9 — 
B,8»0,,  1883,  0.  Ixv.,  r.  1. — The  plaintiff  sued  the  defendant,  in  the  High 
Court»  for  damage  by  collision,  claiming  £200,  and  at  the  trial  before 
an  official  referee  recovered  £100.  The  official  referee  made  no  order 
as  to  costs,  "  having  regard  to  the  provisions  of  the  County  Coorte 
Admiralty  Jurisdiction  Acte,  1868  and  1869."  The  Queen's  Bench 
Division  varied  the  order  by  ordering  the  defendant  to  pay  the  plaintiff's 
ooste.  Held,  that  sect.  9  of  the  Act  above  mentioned  was  impliedly 
repealed  by  Ord.  Ixy.^  r.  1,  and  that  the  costs  were  in  the  discretion  of  the 
official  referee ;  that  he  had  not  exercised  his  discretion,  and  that  such 
discretion  was  rightly  exercised  by  the  Diyisional  Court. — Rockett  y. 
Chipingdale  and  ThomhiUf  64  L.T.641. 
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(i.)  Q.  B.  D. — Costs^ Jury  ^Depriving  Suceeasful  Party -^Qood  Cau$e, — 
Where  a  plaintiff  endeavoara  nDJastlj,  oppressively,  or  ansorapalonslj 
to  fix  upon  the  defendant  a  liability  for  which  he  most  have  known 
there  was  no  foundation,  there  is  good  cause  for  depriving  him  of  his 
costs,  although  he  recovers  a  substantial  part  of  his  claim  by  the 
verdict  of  the  jury.  Unjustifiable  use  by  the  plaintiff  of  his  privilege  of 
choosing  the  venue  is  also  good  cause  for  dealing  with  the  costs, 
although  the  defendant  has  made  no  attempt  to  change  the  venue  so 
chosen.- -Roberto  v.Jowm;  WiUey  v.  Q.N.R.,  L.E.  [1891]  2  Q.B.  194; 
60  L.J.  Q.B.  441. 

(ii.)  Q.  B.  D. — Counter-claim — Remittal  to  County  Court — Dieeontinuanee 
of  Action, — A  counter-claim  in  an  action  cannot,  after  the  action  has 
been  discontinued,  be  remitted  for  trial  to  a  county  court  under  sect.  65 
of  the  Oounty  Courts  Act,  1888. — Reg,  r.  Judge  qf  the  City  of  London 
Court,  L.E.  [1891]  2  Q.B.  71. 

(iii.)  Q.  B.  D. — Discovery — Action  on  PoUcy  of  Insurance, — Ckx>ds  were 
insured  during  their  transit  by  post  from  Oadis  to  Syria.  The  policy 
was  in  the  form  of  an  ordinary  Lloyd's  policy,  except  that  it  covered 
such  part  of  the  transit  as  was  by  land  as  well  as  the  part  which  was  by 
sea.  Held,  in  an  action  on  the  policy,  that  the  defendants,  the  under- 
writers, were  not  entitled  to  tiie  discovery  of  the  various  documents 
specified  in  appendix  K,  No.  19,  as  in  the  case  of  an  action  on  a  marine 
insurance  policy,  but  only  to  the  ordinary  discovery  under  E.8.G., 
1883,  O.  xxxi.,  r.  12 ;  and  that  such  discovery  should  be  given  before 
delivery  of  the  defence. — Henderson  v.  Underumting  and  Agency 
Association,  L.B.  [1891]  1  Q.B.  657;  60  LJ.  Q.B.  406;   89  W.B.  628. 

(iv.)  H.  !«• — Discovery — Documents — Privilege. — Where  in  an  action  for 
recovery  of  land  the  defendant's  affidavit  of  documents  claims  privilege 
for  certain  documents  on  the  ground  that  they  relate  solely  to  his  own 
title  and  do  not  tend  to  prove  or  support  the  plaintiff's  title,  such 
affidavit  is  sufficient,  though  it  does  not  state  that  such  documents  do 
not  impeach  the  defendant's  title.  The  plaintiff  interrogated  tiie 
defendant  as  to  a  will  being  included  in  such  documents,  and  as  to  the 
defendant's  knowledge  thereof.  Held,  that  the  defendant  could  not  be 
compelled  to  answer  such  interrogatory. — Morris  v.  Edwards, 
60  LJ.  Q.B.  292. 

(v.)  Q.  B.  D. — Discovery^htspeciion  of  Documents^ R,8,0,,  1888,  0.  zxxi., 
rr,  16-lS^Deposit, — Plaintiff  sued  on  an  agreement,  and  in  answer  to 
interrogatories  stated  that  the  agreement  was  in  writing,  and  was 
contained  in  three  documents  referred  to.  Held,  that  the  defendant 
was  entitled  to  an  order  to  inspect  the  documents,  and  that  a  further 
application  for  discovery,  with  a  further  deposit  of  £5,  was  not 
necessary. — Moore  v.  Peachey,  89  W.E.  692. 

(vi.)  C.  A. — Discovery — Solicitor's  Books. — Decision  of  P.  D.  (see  Vol.  16, 
p.  91,  V.)  affirmed.  Held,  that  an  affidavit  by  a  party  objecting  to 
produce  documents  on  the  ground  that  they  were  "  pri^eged,  aa 
communications  between  herself  and  her  solicitor"  is  insnffident  to 
protect  them,  it  being  necessary  to  show  that  the  documents  were 
professional  communications  of  a  confidential  character. — O^Shea  ▼. 
Wood,  L.R.  [1891]  P.  286. 

(vii.)  P.  D. — Divorce^  Wife^s  Costs—Order  for  SecvHty'^Nwi-eompliance'^ 
Attachment, — A  husband  petitioning  for  divorce  was  ordered  to  give 
security  for  his  wife's  costs.  He  failed  to  comply  with  the  order, 
alleging  want  of  means.  Held,  that  the  order  ought  not  to  be  enforced 
by  attachment.— C^arfcs  y.  Clarke,  L.B.  [1891]  P.  278. 
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(i.)  Ch.  D, — Evidence — Proof  of  Documents. — Where  all  parties  are  repre- 
sented before  the  Court  it  is  not  necessary  to  prove  by  the  attesting 
witness  a  deed  for  the  validity  of  whioh  attestation  is  not  necessary 
within  the  meaning  of  the  Gomroon  Law  Procedure  Act,  1854, 
sect  26.'-Worthington  v.  Moore,  64  L.T.  888. 

(ii.)  Ch.  D. — Evidence — Close  of  Defendants  Case — Application  to  Call 
Defendant  as  Witness  for  Plaintiff. — After  the  close  of  the  defendant's 
case,  the  plaintifiTs  counsel  asked  leave  to  call  as  his  witness  one  of  the 
defendants  who  had  not  (as  the  plaintiff's  counsel  assumed  he  would  be) 
been  called  to  support  his  own  case.  Counsel  admitted  that  he  had  not 
been  misled  by  anything  falling  from  the  other  side.  Application 
refused,  counsel  having,  in  the  exercise  of  his  discretion,  relied  on  the 
def  endajit  being  called  in  his  own  behalf. — Barker  v.  Fv/rUmg,  64  L.T.  411. 

(iii.)  Ch,  D. — Foreclosure — Order — Delivery  of  Possession —Description. — 
An  order  for  delivery  of  possession  of  mortgaged  property  forming 
part  of  a  judgment  for  foreclosure  absolute,  ought  to  contain  a 
description  of  the  property  as  set  forth  in  the  mortgage  deed,  in  order 
that  the  writ  of  possession  may  be  filled  up  in  such  a  way  that  the 
sheriff  may  identify  the  property  of  whioh  he  is  directed  to  deliver 
possession.— T/iytiTW  v.  8arl,  L.E.  [1891]  2  Oh.  79. 

(it.)  C.  a. — Judgment  Creditor — Receivership  Order — Effect  of. — A.  obtained 
judgment  against  a  foreign  company  carrying  on  business  in  France. 
Gkx>ds  belonging  to  the  company  were  in  England  in  the  possession  of  a 
firm  who  had  a  lien  on  them.  A.  obtained  an  ea  parte  order  in  chambers 
appointing  a  receiver  of  the  company's  interest  in  the  goods,  and 
directing  that  any  money  received  by  him  should  be  paid  to  A. 
Shortly  after  the  company  was  adjudged  to  be  in  judicial  liquidation  in 
France,  and  X.  was  appointed  liquidator.  Held,  that  assuming  that  by 
the  law  of  France  X.  became  entitled  to  the  goods  at  the  date  of  the 
liquidation,  yet  the  receivership  order  had  the  effect  of  entitling  A.  to 
the  goods,  or  their  proceeds,  at  and  from  the  date  of  the  order,  smbject 
only  to  the  discharge  of  the  lien,  which  was  a  legal  impediment  to 
execution,  and  that  A.  was  therefore  entitled  to  the  balance  of  the 
proceeds  of  the  goods  which  remained  after  paying  off  the  lien. — 
Levasseur  v.  Ma8(m  Sf  Barry,  L.E.  [1891]  2  Q.B.  78;  89  W.R.  696. 

(v.)  Ch.  D, — Motion  for  Judgment — Reference  to  Official  Referee — R.8,0,, 
1883,  0.  xl.,  r.  7  ;  0.  xxxvi.,  rr,  64,  67. — An  action  for  an  injunction  to 
restrain  a  nuisance  was  referred  to  an  official  referee  for  enquiry  and 
report.  He  found  that  there  was  no  nuisance.  Held,  that  the  defendant 
might  move  for  dismissal  of  the  action  with  costs  on  a  two  days 
notice  of  motion. — Larhin  v.  Lloyd,  64  L.T.  507. 

(▼i.)  C.  A.  —  Non-appearance  of  Plaintiff  —  Judgment  —  R.8.C.,  1888, 
O.  xxxvi.,  r.  82. — Where,  on  a  trial  being  called  on,  the  defendant 
appears  and  the  plaintiff  does  not  appear,  the  defendant  is  entitled  to 
judgment  if  he  has  no  counter-claim,  even  though,  upon  the  pleadings, 
the  burden  of  proof  lies  upon  him.  The  judgment  in  such  a  case  should 
be  one  dismissing  the  action,  not  a  judgrment  for  the  defendant. — 
Armour  v.  Bate,  60  L.J.  Q.B.  438  ;  39  W.R.  546. 

(vii.)  Ch.  D.  —  Parties — Trustees — Deceased  Trustee^Breach  of  Trust — 
R.8.C.,  1888,  0.  xvi.,  rr.  6,  11,  48.— In  an  action  against  a  surviving 
trustee  for  breaches  of  trust  and  claiming  a  general  account,  it  is  not 
necessary  to  make  the  personal  representatives  of  a  deceased  trustee 
parties,  as  they  can  be  added  if  necessary. — 8mith  v.  AUen;  AUen  ▼. 
Cort,  L.B.  [1891]  2  Ch.  849 ;  60  L.J.  Ch.  287 ;  64  L.T.  442. 
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(i.)  Ch.  D. — Parties— Forecloswe — Representation.-'A  man  oannot  be  both 
pUuDtifF  and  defendant  in  an  action,  therefore  where  a  first  mortgagee, 
plaintiff  in  a  forecloeore  action,  was  also  made  a  defendant  as  one  of  the 
second  mortgagees,  ordered,  that  the  writ  should  be  amended  by  striking 
out  the  name  of  the  plaintiff  as  a  co-defendant.  The  exeontors  and 
trostees  of  the  will  of  a  deceased  mortgagor  do  not  saffioientlj  repre- 
sent the  beneficiaries  nnder  the  will  for  the  purpose  of  forecloeore; 
bnt  they  do  snfficientlj  represent  snoh  beneficiaries  for  the  purpose 
of  taking  aoooonts  against  the  mortgagees. — Wavell  v.  Mitchell, 
64  L.T.  560. 

(ii.)  Ch.  D. — Patent — Interrogatories^Patent  Lato  Amendment  Act,  1862 
f .  41— Patent*,  ^c,  Act,  1883,  s.  29.— Where  the  defendant  to  an  action 
for  infringement  of  a  patent  alleges,  in  his  particulars  of  objections, 
general  user  of  the  alleged  invention  prior  to  the  date  of  the  letters 
patent,  he  may  be  interrogated  as  to  the  names  and  addresses  of  the 
persons  using  it  as  alleged. — Alliance  Pure  White  Lead  Syndicate  y. 
Maclvor'e  Patents,  89  W.B.  487. 

(ill.)  Ch.  B.^Pleading— Setting  Out  PTOZ.— Where  a  statement  of  facts  is 
drawn  up  to  be  furnished  to  the  judge  at  the  hearing  of  an  originating 
summons  on  the  question  of  the  construction  of  a  will,  the  will  ought  not 
to  be  set  out  in  indirect  narrative.  Either  it  should  be  stated  that  the 
will  was  made  and  a  copy  of  the  will  furnished  to  accompany  the  state- 
ment, or  the  material  parts  of  the  will  should  be  set  out  in  inverted 
oommM.-^8mith  v.  Bel^ce,  64  L.T.  282. 

(iv.)  P.  D. — Probate — Infant — Out  of  Jurisdiction — Guardian  ad  Litem, — 
The  defendant  in  a  probate  action  was  an  infant  residing  out  of  the 
jurisdiction.  Notice  of  the  writ  had  been  served  on  her  and  on  her 
guardian,  but  no  appearance  had  been  entered  for  her,  and  it  appeared 
that  her  g^nardian  declined  to  enter  an  appearance.  Held,  that  the 
official  solicitor  should  be  nominated  guardian  ad  litem,  his  costs  to  be 
part  of  the  costs  of  the  plaintiff,  who  propounded  the  will  as  executor. — 
White  V.  Duvemay,  L.R.  [1891]  P.  290. 

(v.)  Ch.  D. — Service — Amended  Writ — Defendant  in  Default  qf  Appearance 
B.S.C.,  1883,  0.  xix.,  r.  10 ;  0.  xxviii.,  r.  10.— Service  of  an  amended 
writ  may  be  made  on  a  defendant  who  has  not  appeared  by  filing  it  at 
the  central  office,  personal  service  not  being  necessary, — NuUaU  ▼. 
Whittaker,  L-R.  [1891]  2  Oh.  121 ;  39  W.R.  604. 

(vi)  Q«  B.  D. — Service — Leave  to  Serve  out  of  Jurisdiction — B.S.O.,  1888, 
0.  xi.,  r.  4. — ^Application  for  leave  to  serve  a  writ  out  of  the  jurisdiotioa 
on  an  officer  on  board  one  of  Her  Majesty's  ships  on  the  Mediterranean 
station.  The  ship  was  at  the  time  of  the  application  on  the  high  seas, 
but  would  touch  at  one  or  other  of  the  coaling  ports  in  the 
Mediterranean,  and  would  ultimately  put  into  Malta.  Held,  that  leave 
could  not  be  given,  as  it  was  not  sufficiently  shewn  in  what  place  or 
country  the  defendant  "  was  or  might  probably  be  found." — Seagrove  ▼. 
Parks,  L.R.  [1891]  1  Q.B.  551 ;  60  L.J.  Q.B.  356. 

(vii.)  Q.  B.  D. — Service — Action  Against  Firm^One  Partner  only  within 
Jurisdiction— B.8.Cn  1883,  0.  ix.,  r.  6;  0.  xiv  ,r.  1.— A.  and  B.,  subjects 
of  a  foreign  state,  carried  on  business  in  England  as  partners.  A. 
resided  and  was  domiciled  abroad,  B.  resided  in  England.  A  writ  was 
issued  against  them  in  the  name  of  their  firm,  and  was  served  on  B. 
Held,  that  the  service  was  a  good  service  on  the  firm,  and  that  summary 
judgment  could  be  entered.— Irysaa^t  v.  Clark  ir  Co.,  L.B.  [1891] 
1  Q.B.  552. 
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(i.)  C.  A*'^ Service  Out  of  JwrisdicUonr^Firm — 8ofM  Members  Abroad — 
Amendment — R.8.C,,  188S,  0.  zi.,  r.  1  {g).  —  The  plaintiffs  entered 
into  contracts  with  O.  &  Co.,  an  Indian  firm,  for  the  manafaotore  of 
indigo.  O.  &  Co.  were  the  English  correspondents  of  G.  &  Co.,  and  there 
were  partners  common  to  hoth  firms,  and  some  of  the  members  of  each 
firm  resided  in  India.  G.  &  Co.  consigned  indigo  to  O.  &  Co.,  and  the 
plaintiffs  sued  O.  &  Co.,  claiming  the  indigo.  All  the  members  of  O.  A  Co., 
both  in  England  and  India,  appeared.  The  plaintiffs  obtained  an  ex  parte 
order  to  amend  their  writ  bj  adding  6.  &  Co.  as  defendants,  and  making 
consequential  alterations,  and  also  obtained  leave  to  serve  the  amended 
writ  out  of  the  jurisdiction.  In  amending,  the  plaintiffs  added  a  claim  in 
respect  of  fresh  causes  of  action.  Held,  on  motion  to  discharge  the  order 
to  amend,  that  the  original  writ  was  wrongly  issued  against  O.  &  Co., 
some  of  the  members  being  out  of  the  jurisdiction,  and  that  the  order  to 
amend  it  was  also  bad.  Order  to  set  aside  the  amended  writ,  with 
liberty  to  the  plaintiffs  to  amend  the  original  writ  by  substituting  as 
defendants  the  members  of  both  firms  who  were  in  England,  and  by 
adding  a  claim  in  respect  of  the  fresh  cause  of  action ;  the  members  of 
the  two  firms  out  of  the  jurisdiction  being  at  liberty  to  set  aside  their 
appearances  ;  without  prejudice  to  any  application  by  the  plaintiff  to 
add  them  as  parties,  and  to  serve  them  with  the  amended  writ. — 
Indigo  Co.  v.  Ogik-y,  L.E.  [1891]  2  Ch.  81. 

(ii.)  C.  A,— WritSenyiee— Foreign  Firm'—R.B.C.,  1883,  0.  ix.,  r.  6; 
0.  vi.,  r.  1  (e),  r.  7 ;  0.  zvi.,  r.  14. — In  an  action  against  a  firm  all  the 
members  of  which  are  foreigrn  subjects  domiciled  and  resident  abroad, 
where  the  plaintiff  has  obtained  leave  to  issue  and  serve  out  of  the 
jurisdiction  notice  of  the  writ,  and  has  served  it  abroad  on  one  of  the 
partners,  and  no  appearance  has  been  entered,  there  is  no  jurisdiction 
to  allow  the  plaintiff  to  sign  judgment,  in  default  of  appearance, 
against  the  firm.— Poison  v.  Festi,  Basini  ^  Co,,  L.B.  [1891]  2  Q.B.  92; 
64L.T.  651;  39  W.R.  481. 

(iii.)  C.  A.— Writ— Service— Foreign  Firm^KS.C,  1883,  0.  ix.,  r.  6 
— A  writ  was  issued  against  the  defendants  in  the  name  of  their  firm. 
The  firm  was  a  foreign  firm,  carrying  on  business  abroad,  and  all  the 
partners  were  foreign  subjects.  Two  of  them  were  resident  and 
domiciled  abroad,  and  one  was  resident  in  England  at  the  date  of  the 
writ.  He  used  a  room  in  London  for  the  purpose  of  the  business  of 
the  firm.  The  writ  was  served  on  him  in  England.  Held,  that  the 
writ  and  service  must  be  set  aside. — Heinemann  Sf  Co,  v.  Hale  Sf  Co,, 
L.R.  [1891]  2  Q.B.  83 ;  64  L.T.  648;  39  W.R.  486. 

(iv.)  C,  A,— Writ— Service  out  of  Jurisdiction— R.S.C.  1883,  0.  xi.,  r.  (/),  r.  2. 
— The  question  in  litigation  was  whether  X.,  deceased,  was,  at  his 
death,  domiciled  in  Scotland,  his  native  country,  or  in  Bolivia.  His 
sisters,  claiming  that  his  domicile  was  Scotch,  had  obtained  confirmation 
of  their  title,  and  had  been  appointed  executrices  dative.  The  Scotch 
confirmation  had  been  sealed  by  the  Probate  Court.  X.'s  personal 
estate  consisted  principally  of  a  sum  of  money  in  the  hands  of  G.  and  8,, 
residents  in  England.  The  plaintiff  claimed  to  be  X.*s  widow,  and  that 
he  was  domiciled  in  Bolivia,  and  intended  to  take  proceedings  to  obtain 
revocation  of  the  Scotch  confirmation.  The  plaintiff  commenced  an 
action  against  the  executrices  dative,  and  G.  and  8.,  claiming  a 
declaration  that  X.  died  domiciled  in  Bolivia,  and  an  injunction  to 
restrain  G.  and  S.  from  parting  with  the  money  in  their  hands,  except 
to  the  plaintiff.  Held,  that  the  writ  ought  not  to  be  served  out  of 
the  jurisdiction  on  the  executrices  dative,  the  Scotch  Courts  having 
•eisin  in  the  matter  and  the  plaintiff  intending  to  take  proceedings 
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there.  A  remedy  whioli  depends  on  ihe  will  and  pleafnre  of  moUier 
person  is  not  a  oonoorrent  remedy  within  Bole  2  of  Order  zL — 
De  Penny  y.  Christie,  L.B.  [1891]  2  Oh.  63  ;  64  L.T.  521 ;  39  W.B.  571. 

(i.)  P.  "D.— Salvage— Service  out  ofJurisdicHan^ILS.C.,  1883,  0.  xi.,  r.  1  (g), 
— When  in  an  action  for  alleged  salyage  services  rendered  to  ship, 
freight,  and  cargo,  the  writ  had  been  served  on  the  owners  of  the 
salved  ship  resident  within  the  jurisdiction,  leave  may  be  given  to  serve 
notice  of  the  writ  on  the  cargo  owners,  out  of  the  jorisdiotion. — 
The  Elton,  L.E.  [1891]  P.  266. 

(ii.)  P.  C— 5^ip — Collision — Issue  as  to  Contributory  Fault. — Where 
neither  party  in  a  collision  action  raised  the  question  in  the  Court 
below  as  to  there  being  contributory  fault  on  the  part  of  the  vessel 
belong^ing  to  the  other  party,  held^  that  such  qaestion  could  not  be 
raised  for  the  first  time  in  the  final  Court  of  Appeal  by  the  party 
found  to  blame  in  the  Court  below. — Owners  of  the  Pleiades  v.  Page, 
L.R.  [1891]  A.O.  259. 

(iii.)  P.  D.—Ship^Solicitors  Undertaking— R.S.C.,  1883,  O.  ix.,  rr.  1, 10.— 
In  a  collision  action  in  rem  the  defendants'  solicitors  accepted  service 
of  the  writ  and  indorsed  it,  **  We  accept  service  on  behalf  of  the 
defendants,  the  owners  of  the  A.,  and  undertake  to  put  in  bail  in  a  sum 
not  exceeding  the  value  of  the  A."  The  defendants  withdrew  their 
authority,  and  the  solicitors  did  not  appear.  Held,  that  they  had  not 
broken  their  undertaking,  and  were  not  liable  to  attachment. — The 
Anna  8f  Bertha,  64  L.T.  832. 

(iv.)  P.  D. — Ship — Evidence  before  Examiner — Correction  of  Transcript  of 
Shorthand  Notes, — If,  after  filing  the  transcript  of  the  shorthand 
notes  of  evidence  taken  before  an  examiner,  a  mistake  is  found  to  have 
been  made  by  the  shorthand  writer  in  transcribing  his  notes,  applioa. 
tion  should  be  made  by  the  party  ag^grieved  for  an  order  directing  the 
transcript  to  be  taken  o£E  the  file  and  returned  to  the  examiner  for 
amendment,  and  the  costs  thereby  incurred  will  be  costs  in  the  cause. — 
The  Knutsford,  L.R.  [1891]  P.  219  j  64  L.T.  352;  39  W.R.  559. 

(v.)  Ch.  D. — Short  Cause — Length  of  Notice — Chancery  Judge* s  ReguXations, 
1876. — The  plaintifiF  gave  notice  of  motion  for  judgment  for  the  14th  of 
March.  The  case  was  marked  "  short,'*  and  the  14th  of  March  was  the 
regular  short  cause  day.  The  defendant  did  not  appear,  and  judgment 
was  g^'ven  for  the  plaintiff.  Held,  on  motion  to  set  aside  the  jadgment, 
that  the  proceedings  were  right,  but  that  under  the  circumstances  the 
judgment  shoald  be  set  aside,  and  leave  given  to  defend,  on  payment  of 
the  costs  of  the  motion  and  costs  subsequent  to  the  statement  of  claim. 
—Green  v.  Moore,  39  W.R.  421. 

See  Local  GK>vemment,  p.  125, 11. 


Begistration :— 

(vi.)  C.  C.  'R.—Preparation  of  Voter^  Lists — Overseer — Breach  of  Pirfy — 
IndicUnent— Reform  Act,  1832-- Registration  Act,  1843,  ss.  13-19,  51, 97. 
— The  power  of  the  revising  barrister  to  fine  an  overseer  for  wilful 
breach  of  his  daty  in  preparing  the  lists  of  voters,  and  the  power  of  the 
aggrieved  party  to  bring  a  penal  action  in  respect  of  sach  breach  of  duty, 
exclude  the  remedy  by  indictment,  and  an  overseer  therefore  cannot  be 
indicted  for  such  breach  of  daty,— Reg.  v.  Hall,  L.R.  [1891]  1  Q.B.  747  ; 
64  L.T.  394. 
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Bestraiiit  of  Trade  :— 

(i.)  C.  A. — Agreement — Reasonahleness — Validity, — An  agreement  for  the 
employment  of  the  defendant  as  a  trareller  proTided  that  after  the 
termination  of  his  employment  he  shonld  not,  either  on  his  own  aocoant 
or  for  any  employer,  **  call  upon,  or  directly  or  indirectly  solicit  orders 
from,  or  in  any  way  deal  or  transact  business  with,  any  one  who  had, 
while  the  agreement  was  in  force,  been  a  customer  of  the  plaintiffs." 
Heldf  that  the  true  oonstraction  of  the  agreement  was  that  the  defendant 
should  not  transact  with  his  employers'  customers  business  of  a  kind 
similar  to  that  carried  on  by  his  employers,  that  the  restraint  was 
reasonable,  and  that  the  agreement  could  be  enforced  by  injunction. — 
Mais  T.  Dunham,  L.R.  [1891]  2  Ch.  576. 

(iL)  Ch.  D. — Reasonable  Limits, — By  written  agreement,  D.  &  Ck).,  of 
London,  foreign  carriers,  agpreed  to  employ  L.  as  their  clerk.  There 
was  a  oorenant  that  L.  should  not,  within  twelve  months  after  the 
determination  of  the  agreement,  carry  on,  or  be  engaged  in,  or 
interested,  directly  or  indirectly,  in  the  cities  of  London,  Birmingham, 
Liverpool,  and  New  York,  or  within  fifty  miles  of  any  of  those  cities, 
*'  either  as  principal,  clerk,  agent,  or  otherwise,"  in  any  business  similar 
to  that  '*  now  or  hereafter  "  carried  on  by  D.  &  Go.  D.  &  Co.  had  no 
business  with  Birmingham,  bnt  had  a  large  business  with  the  other  places 
mentioned.  Held,  that  the  limit  of  time  was  reasonable,  and  also  that 
of  space  with  the  exception  of  Birmingham;  that  the  words  "  principal, 
clerk,  agent,  or  otherwise  "  in  the  agreement  were  not  too  wide ;  that 
the  words  "now  or  hereafter"  were  not  reasonable;  and  that  the 
covenant  could  be  held  partly  good  and  partly  bad.— I)avi05,  Turner 
and  Co.  v.  L<ywen,  64  L.T.  655. 

Bevenue  :— 

(iii.)  Q.  B.  D. — Exemptions — Landlord's  Property  Tax — Inhabited  House 
Duty — Hospital. — A  lunatic  asylum  was  founded,  and  substantially 
maintained,  by  charitable  contributions.  In  the  year  previous  to  that 
of  assessment  the  payments  made  by  patients,  and  the  sale  of  produce 
on  a  farm  belonging  to  the  institution,  without  taking  into  account  the 
income  of  the  endowment  fund  and  the  annual  subscriptions,  exceeded 
the  year's  expenditure.  Held,  that  it  was  not  on  that  account  wholly 
self-supporting,  bnt  was  a  hospital  maintained  in  part  by  charity,  and 
was  exempt  from  landlord's  property  tax  and  inhabited  house  duty. — 
Cawse  V.  Committee  of  the  Nottingham  Lunatic  Hospital,  L.R.  [1891] 
1  Q.B.  585;  89  W.R.  461. 

(iv.)  Q.  B.  D. — Income  Tax — Deduction  of  Losses  from  Profits. — A  brewery 
company  carried  on,  in  connection  with  their  brewery  business,  a 
business  of  banking  and  money.lending  confined  to  the  customers  of  the 
firm.  Held,  that  such  banking  and  money-lending  business  was  an 
adjunct  to  the  brewery  business,  that  only  one  business  was  carried  on, 
and  that  losses  in  the  banking  branch  might  be  deducted  from  profits  in 
the  brewery  branch  in  making  income-tax  returns. — Reid*s  Brewery  Co, 
V.  MaU,  L.R.  [1891]  2  Q.B.  1;  60  L.J.  Q.B.  840;  64  L.T.  294; 
89  W.B.  459. 

(v.)  Q.  B.  D. — Income  Tax^Offlce  of  Profit— -Necessary  Ojfficer  of  ColUgiate 
BodAf — Bwsar. — The  statutes  of  a  college  declared  that  the  college 
should  consist  of  a  president,  fellows,  and  scholars,  and  provided  for 
the  appointment  of  a  bursar ;  and  also  provided  that  the  college  seal 
should  not  be  affixed  to  any  document  except  in  the  presence  of  the 
bursar.  G.  was  appointed  bursar  at  a  salary  fixed  by  the  president  and 
fellows,  which  was  paid  to  him  out  of  the  corporate  revenues  of  the 
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college  withont  any  deduction  in  respect  of  income-tax.  Held,  tbat  O., 
not  being  a  member  of  the  collegiate  body,  althoagh  a  necessary  officer 
of  the  collefre,  was  liable  to  income  tax  as  holding  an  office  or  employ- 
ment of  profit  nnder  Sohedale  £. — Langaton  y.  Qlasson,  L.B.  [1891] 
1  Q.B.  667 ;  60  L.J.  Q.B.  856;  89  W-R.  476. 
(i.)  C.  A. — Income  Tarn  ^English  Company — Btisiness  Abroad — Profits  Earned 
Abroad  and  not  Remitted. — Decision  of  Q.  B.  D.  {see  Vol.  I69  p.  96j  i.) 
affirmed. — London  Bank  of  Mexico  v.  Apthorpe^  39  W.R.  564. 

(ii.)  Q.  B,  D. — Land  Tax^ Railway — Tunnel. — A  railway  company  was 
authorised  to  take  lands  nnder  certain  roads  without  being  required  to 
take  the  sorfaoe.  The  Act  referred  to  the  right  as  an  "  easement." 
Heldf  by  Gave,  J.,  that  the  company  was,  and  by  TVilliams,  J.,  that  it  was 
not,  liable  'to  be  assessed  to  land-tax  in  respect  of  a  tnnnel  passing 
under  the  rotLda.— Metropolitan  Railway  t.  Fowler,  64  L.T.  662. 

(iii.)  C.  A. — Legacy  Duty — Annual  Payment  to  Executor  and  Beneficiary  for 
Managing  Bu«tnM5.— Decision  of  Ch.  D.  (see  Vol.  IB^p*  96,  iv.)  affirmed. 
--Thorley  T.  Massam,  64  L.T.  515  ;  39  W.R.  565. 

Eeward:— 

(iv.)  Q.  B.  "D.^Offer  of  for  Information— Publicationr^Who  Entiiied,^The 
defendant  offered,  by  printed  handbills,  a  reward  to  the  person  who 
should  give  information  to  P.,  a  superiotendent  of  police,  which  should 
lead  to  the  conviction  of  the  perpetrator  of  a  certain  crime.  Before  the 
instructions  to  print  the  handbills  were  given,  the  plaintiff,  a  polioe  officer, 
had  communicated  the  desired  information  to  C,  another  police  officer, 
with  instructions  to  forward  it  to  L.  G.  communicated  the  information 
to  L.,  his  immediate  superior,  in  accordance  with  the  regulations  of  the 
force.  L.  forwarded  it  to  P.,  who  received  it  after  the  distribution  of 
the  handbills.  Held^  that  the  plaintiff  was  entitled  to  the  reward. — 
Gibbons  v.  Proctor,  64  L.T.  594. 

Settled  Land  :— 

(v.)  Ch.  D. — Costs  of  Attempted  Sale — Capital  Money — Charge  on  Settled 
Land— Settled  Land  Act,  1882,  ss,  8,  4,  21  (r),  46.,  sub-s.  6,  47,  55, 
sub^s,  3. — The  costs,  charges,  and  expenses  incurred  by  a  tenant  for  life 
of  settled  land  in  an  unsuccessful  attempt  to  sell  the  property  may  be 
paid  out  of  capital  moneys ;  or,  if  there  are  no  capital  moneys  out  of 
which  they  can  be  paid,  the  Gourt  has  jurisdiction  I  to  order  them  to  be 
raised  by  means  of  a  charge  on  the  property. — In  re  Smith's 
Settled  Estates,  89  W.R.  590. 

(vi.)  Ch.  Ty.—Trust  for  Sale— Tenant  for  Life—Settled  Land  AcU,  1882, 
«.  63 ;  1884,  ss.  6  ^  7. — Land  was  devised  to  A.  and  B.  on  trust  for 
sale,  with  trusts  of  the  proceeds  for  X.  and  T.  as  tenants  for  life,  and 
subject  thereto  for  A.  and  B.  The  trustees  refused  to  sell  the  land. 
Held,  that  leave  ought  to  be  given  to  X.  and  T.  to  do  so. — In  re  Harding^ s 
Settled  Estates,  60  L.J.  Oh.  277. 

Sheriflf:— 

(vii.)  Q.  B.  D. — Fees — Preparing  for  Sale — Withdrawal — Percentage, — A, 
sheriff's  officer  seized  a  ship  under  Afi,fa,,  valued  it  and  prepared  it  for 
sale  in  one  lot,  but  made  no  inventory  or  catalogue  in  connection  with 
it.  The  execution  having  been  withdrawn,  held,  that  paragraph  7  of 
the  Table  of  Fees  annexed  to  the  order  of  the  8rd  of  August,  1^,  did 
not  apply  to  such  a  subject  matter  as  a  ship,  and  that  the  sheriff  was  not 
entitled  to  two  and  a-faalf  per  cent,  on  the  value. — Cohen  y.  De  Las 
Rivas,  64  L.T.  661  j  89  W.R.  539. 
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Ship:— 

(i.)  C.  A. — Bill  of  Lading — Esoceptions ^Thieves,  —  Goods  were  shipped 
under  a  bill  of  lading  which  exempted  the  shipowner  from  liability  for 
loss  caused  by  "  thieves  of  whatever  kind,  whether  on  board  or  not,  or 
by  land  or  sea.^  Held,  that  the  exception  did  not  protect  the  shipowner 
from  liability  for  the  loss  of  the  goods,  which  were  stolen  daring  the 
stowage  by  stevedores  who  were  in  his  service. — Steinman  8f  Co.  v. 
Angier  Line,  L.B.  [1891]  1  Q.B.  619 ;  60  L.J.  Q.B.  425;  64  L.T.  618. 

(ii.)  C.  A. — Charter  Party — Advamce  Freight  **  if  Required  " — Requirement 
after  Loss. — Decision  of  Q.  B.  D.  {see  Vol.  I69  p.  61t  ii.)  reversed. — 
Smith,  HiU  ^  Co.  V.  Pyman  Bell  ^  Co.,  L.E.  [1891]  1  Q.B.  748 ; 
64  L.T.  486;  89  W.E.  466. 

j(iii.)  P.  D. — Collision — Thames  Rules,  Arts.  17  (c),  18. — When  a  steam-veMel 
is  beginning  to  turn  ronnd  in  the  Thames  she  onght  to  give  the  four* 
blast  sig^nal  prescribed  by  Art.  18.  It  is  not  enongh  to  give  the  three- 
blast  signal  ander  Art.  17  (c),  when  she  reverses  her  engines. — The  New 
Pelton,  L.R.  [1891]  P.  268. 

(iv.)  H.  I«. — Collision — Crossing — Thames  Rules,  Art.  24. — Decision  of  0.  A. 
(see  Vol.  16,  p.  96,  ii.)  affirmed.— T/ie  River  Derwent,  64  L.T.  509. 

(v.)  P.  D, — Collision — Damages — Interest. — Where  damages  were  awarded 
in  respect  of  a  collision  which  occurred  thirteen  years  ago,  held,  that 
interest  was  properly  awarded  for  the  whole  period  since  the  collision.— 
The  Kong  Magnus,  L.B.  [1891]  P.  223. 

(vi.)  C.  A« — Collision. — Fairway  of  Navigation, — A  ship  going  down  the 
Clyde  on  a  dark  night  stopped  her  eng^es  and  turned  across  the  fairway 
of  navigation  for  the  purpose  of  anchoring.  A  following  ship  collided 
with  her.  Held,  that  the  first  ship  was  to  blame,  as  she  did  not  use  any 
means  of  giving  notice  of  her  manoeuvre  to  following  vessels. — The 
Queen  Victoria,  64  L.T.  620. 

(vii.)  C.  A. — Deviation — ^* Necessity.^* — ^The  "  necessity  **  which  will  justify  a 
deviation  exists  where  a  deviation  is  reasonably  necessary,  and  in 
considering  whether  it  is  so,  danger,  distance,  accommodation,  expense, 
and  every  other  material  circomstance  ought  to  be  taken  into  account ; 
and  when  a  competent  master,  being  obliged  to  put  back  for  repairs, 
chooses  a  more  distant  port  in  preference  to  a  nearer  one  in  the  hofiAflde 
exercise  of  his  judgment  for  the  benefit  of  both  the  ship  and  cargo,  the 
Court  ought  not  on  light  grounds  to  consider  the  deviation  unauthorised. 
The  plaintifEs  shipped  g<x>ds  in  the  defendants'  vessel  at  Swansea  for 
delivery  at  New  York.  The  ship  met  with  bad  weather,  and  had  to 
put  bftok  for  repairs,  and  the  goods  were  damaged  by  water.  The 
master  communicated  with  the  defendants  from  Queenstown,  and  was 
directed  to  put  back  to  Bristol.  The  vessel  was  lost  on  the  way  to 
Bristol.  It  appeared  that  the  vessel  could  be  repaired  more  quickly 
and  at  less  expense  at  Bristol  than  at  Swansea,  the  nearer  port,  and  the 
defendants  hsMi  facilities  at  Bristol  for  transhipping  the  goods,  but  it 
did  not  appear  that  there  were  more  facilities  there  than  at  Swansea 
for  improving  the  condition  of  damaged  goods.  The  vessel  carried 
other  cargo  besides  the  plaintiffs'  goods.  The  jury  found  that  there 
was  no  deviation.  Held,  that  the  Judge  was  right  in  not  telling  the  jury 
that  the  owners  of  the  goods  ought  to  have  been  consulted.  Held,  also, 
that  the  Judge  was  not  bound  to  have  directed  the  jory,  that  on  the 
evidence  there  was  no  necessity  for  putting  back  to  Bristol,  and  that 
the  evidence  was  sufficient  to  support  the  verdict,  on  the  ground  that 
the  master  had  acted  for  the  best  in  the  interests  of  both  caigo-owners 
and  shipowners.— P;ielp«,  James  Sc  Co.  v.  Hill,  L.R.  [1891]  1  Q.B.  605  ; 
60  L.J.  Q.B.  882 ;  64  L.T.  610. 
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(i.)  P.  D. — Salvage — Default  Proceedings — Derelict. — Where  fire  menfoand 
a  marine  boiler  derelict  and  floating  on  the  sea,  and  bronghfc  it  ashore,  the 
Gonrt,  in  a  default  salvage  action,  awarded  them  £60  and  costs  oat 
of  £58,  the  net  proceeds  of  the  boiler. — The  Boiltr  e»  EUphani, 
64  L.T.  548. 

Slander:— 

(ii.)  C.  A. — Privilege* — The  plaintiff  had  acted  for  about  three  weeks  aa 
valet  to  S.  While  visiting  Edinburgh  as  soch  valet,  the  plaintiff  stayed 
at  the  W.  hotel,  and  on  leaving  Edinburgh  the  plaintiff  and  S.  went  to  K., 
where  S.  had  been  invited  to  stay  with  the  defendant,  the  Mayor  of  N. 
On  the  morning  of  their  leaving  Edinburgh,  the  chief  constable  of  N. 
received  a  letter  from  the  police  of  Edinburgh,  stating  that  a  watch  had 
been  stolen  from  a  bedroom  in  the  W.  hotel,  near  to  the  room  oocupiefl 
by  the  plaintiff.  The  letter  couTeyed  suspicion  that  the  plaintiff  might 
be  the  thief,  but  stated  that  there  was  no  evidence  against  him,  and  that 
caution  ought  to  be  used  in  making  inquiries.  The  letter  was  shewn  to 
the  defendant,  who  privately  communicated  it  to  S.  The  plaintiff  was 
soon  afterwards  discharged  by  S.  in  consequence  of  the  commanioation. 
He  obtained  a  verdict  in  an  action  for  slander.  Held,  that  the 
occasion  of  the  communication  was  privileged,  and  that  the  case 
ought  to  have  been  withdrawn  from  the  jury. — Stiuwt  v.  BeU^ 
64  L.T.  633. 

(iii.)  C.  A. — Special  Damage, — ^The  defendant  uttered  a  slander  consisting  of 
a  false  imputation  against  the  chastity  of  the  plaintiff,  an  unmarried 
woman.  The  slander  was  uttered  in  the  presence  of  the  plaintiff^a 
mother,  who  repeated  it  to  the  plaintiff,  who  repeated  it  to  X.,  who  was 
engaged  to  marry  the  plaintiff.  X.  consequently  broke  off  his  engage- 
ment. The  defendant  had  not  authorised  the  repetition  of  the  sUmder. 
Heldf  that  he  was  not  liable  in  damages. — Speight  v.  (Shimty, 
60  L.J.  Q.B.  281. 

Solicitor  :— 

(iv.)  C.  A. — Costs — Taaation— District  Registry^PeUtion  of  Course — 
R.8.O.,  1883,  0.  XXXV.,  rr.  6,  6a,  suh.r.  2,  16  ;  0.  Ixii.,  r.  18.— Decision 
of  Ch.  D.  {see  Vol.  16,  p.  100,  iv.)  reversed.— In  re  Porrett, 
60  L.J.  Ch.  396  J  89  W.R.  581. 

(v.)  C.  A.—  Scale  Fee — Negotiating  SaZe^Commission  Paid  to  Estaie  Agent-^ 
General  Order,  Schedule  1,  r.  11. — The  owner  of  an  estate  in  Devonshire 
appointed  a  local  surveyor  as  his  estate  agent,  with  a  view  to  its 
development  as  a  building  estate,  and  agreed  that  his  remuneration 
should  be  a  percentage  on  the  purchase-money  of  land  sold.  An  offer 
for  purchase  of  part  of  the  land  was  made  to  the  owner,  and  the  estate 
agent  being  ill,  the  negotiation  for  the  sale  was  oonduoted,  at  the 
owner's  request,  by  the  owner's  London  solicitor.  The  local  agent 
aesisted  by  preparing  the  plans,  and  advising  as  to  the  price  and 
the  restrictive  covenants  to  be  imposed.  The  local  agent  received  hie 
percentage  on  the  purchase-money,  the  vendor  being  reminded  that  it 
was  also  remuneration  for  work  done  during  the  preceding  ten  years. 
Held,  that  this  was  "  a  commission  paid  by  the  client  to  an  estate 
agent,"  and  that  the  solicitor  was  not  entitled  to  the  scale  fee  for  nego- 
tiating the  sale.— In  re  Withall,  89  W.B.  529. 

(vi.)  C.  A,—TaxcUion  of  Costs  after  Payment -— Special  Circumstances  — 
Discretion  qf  Judge—Property  was  sold  by  the  mortgagor.  While  the 
purchaser  was  pressing  for  completion,  and  threatening  an  action,  the 
mortgagee's  solicitor  delivered  bills  of  costs  amounting  to  £48  16s. 
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The  mortgagor  was  absent  from  the  comitrj,  but  his  solicitor  paid 
*'nnder  protest"  £42  in  discbarge  of  the  bills;  which  was  accepted. 
The  mortgagor's  solicitor  took  out  a  summons  for  taxation  after  payment, 
alleging  as  special  circumstances  (1),  the  mortgagor's  absence  ;  (2) 
the  payment  having  been  made  "  under  protest ; "  (3)  the  "  pressure  *' 
arising  from  the  necessity  of  getting  the  sale  completed.  The  Court 
below  ordered  taxation.  Heldt  on  appeal,  that  there  was  some  doubt 
whether  the  grounds  alleged  were  sufficient  to  constitote  a  clear  case  of 
**  special  circumstances,*'  but  that  as  there  were  some  grounds  for  holding 
that  there  was  such  a  case,  the  discretion  of  the  Judge  ought  not  to  be 
interfered  with ;  and  that  appeals  in  oases  of  this  kind  ought  not  to  be 
encouraged  where  the  amount  in  question  was  so  small. — In  re  Chee$man, 
L.E.  [1891]  2  Ch.  289 ;  64  L.T.  602  ;  39  W.R.  497. 

(i.)  C,  A.  ^Lien — Extent  qf— Advances — Security, — A  solicitor  has  a  lien  on 
his  client's  documents  only  for  taxable  costs,  charges,  and  expenses 
incurred  by  him  as  solicitor  of  the  client,  which  will  include  adrances 
made  by  him  in  the  course  of  his  business  as  a  solicitor,  bat  not  loans 
or  advances  not  so  made,  and  which  are  not  liable  to  be  taxed  or 
moderated  by  the  taxing  master.  If  the  solicitor  takes  security  from 
his  client,  and  the  position  of  the  parties,  and  the  circamstances  of  the 
case,  and  the  nature  of  the  security  are  such  that  the  taking  of  the 
security  is  inconsistent  with  the  continuance  of  the  lien,  the  lien  will  be 
deemed  to  have  been  abandoned.  A  solicitor  took  as  secarity  from  his 
client,  a  married  woman,  a  promissory  note  (in  which  her  husband 
joined  as  security),  with  a  provision  for  payment  of  interest,  and  a 
charge  on  a  life  policy,  and  there  was  no  provision  made  for  the 
continuance  of  the  lien.  Heldf  that  the  security  was  inconsistent  with 
the  continuance  of  the  lien,  as  it  g^ve  more  than  the  lien,  and  that  the 
lien  must  therefore  be  taken  to  have  been  abandoned,  it  being  the  duty 
of  a  solicitor  to  explain  to  his  client  the  effect  of  every  transaction 
between  them. — E.  p,  Payne-Collier;  in  re  Taylor,  StUeman  and 
Underwood,  L.R.  [1891]  1  Ch.  690;  64  L.T.  605 ;  89  W.R.  417. 

(ii.)  Ch.  D. — Lien  for  Costs, — A.  was  threatening  to  sue  B.,  and  B.  agreed  to 
give  him  a  charge  on  certain  moneys,  which  fi.'s  solicitors  were  taking 
proceedings  to  recover  from  two  insurance  companies  on  two  separate 
policies.  The  charge  was  prepared  by  B.'s  solicitors,  who  sent  it  to  A. 
with  a  letter  undertaking,  out  of  any  moneys  received  by  them  from 
either  the  8.  Co.  or  the  M.  Co.  under  the  policies,  "  after  payment  of 
the  legal  charges,"  to  pay  A.  the  amount  secured  by  the  charge.  The 
M.  Co.  agreed  to  pay  a  sum  in  compromise  of  the  proceedings,  and  B.'s 
solicitors  wrote  to  A.  that  he  might  consider  himself  seoored.  After- 
wards the  S.  Co.  obtained  judgment  in  their  favour.  Held,  that  the 
undertaking  and  the  surrounding  circumstances  shewed  that  there  was 
a  bargain  that  B.'s  solicitors  were  entitled  to  have  their  costs  of  the 
proceedings  with  reference  to  both  policies  out  of  any  moneys  received, 
in  priority  to  any  payment  to  A.  on  his  charges. — Mackenzie  v.  Mackintosh, 
64  L.T.  818. 

(iii.)  Q.  B.  D. — Unqualified  Person— Process-Server—S  ^7  Vict.,  c.  73,  f.  2 — 
28  ^  24  Vict,,  c.  127,  s.  26. — A  person  employed  by  a  solicitor  as  a 
process-server,  who  settles  the  affidavits  of  persons  in  his  employment 
relating  to  service  of  process,  does  not  by  so  dofng  act  as  a  solicitor, 
and  is  not  liable  to  attachment  for  contempt  of  Court. — In  re  Louis  ; 
e,p.  Incorporated  Law  Society,  L.R.  [1891]  1  Q.B.  649;  64  L.T.  665} 
89  W.R.  511. 

See  Practice,  p.  186,  iii. 
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Tenant  for  Life:— 

(i.)  C.  A.  ft  Q«  B.  D.^Agricultural  HMing$  (England)  Act,  1883,  «.  29— 
Compensation  paid  by  Emecutors  of  Tenant  for  Life — BigJU  to  Charge. — 
Where  the  ezeootora  of  a  deceased  tenant  for  life  have  paid  to  an  out- 
goinff  tenant  the  compensation  payable  under  the  Act,  the  tenant  for  life 
having  died  three  dajrs  after  the  amount  payable  had  been  ascertained, 
held,  by  Cave,  J.,  that  the  ezeontors  were,  and  by  Williams,  J.,  that 
they  were  not,  entitled  to  a  charge  on  the  holding  for  the  amount  paid. 
Held,  by  C.  A .,  that  they  were  so  entit\ed,—Qough  v.  OougK  64  L.T.  632  j 
39  W  Jt.  494  &  593. 

(ii.)  Ch.  D.Shares^Bonue  Dividend^Capitdl  or  Income.— Shares  in  a 
company  were  settled.  The  company  had,  nnder  powers  in  its  aitides, 
accumulated  a  large  depreciation  fund,  for  purposes  some  of  which  are 
usually  proTided  for  out  of  income,  and  some  out  of  capital.  Some  of 
the  sharos  of  the  company  were  not  fully  paid  up.  It  was  resolTed  to 
distribute  the  depreciation  fund,  and  to  increase  the  capital  of  the 
company  by  issuing  new  shares,  and  to  call  up  part  of  the  unpaid 
capital.  Dividend  warrants  for  50  per  cent,  on  the  amount  paid  up  on 
their  shares  were  sent  to  the  shareholders,  with  forms  for  their  sigpaature, 
requesting  that  the  amount  might  be  applied  in  payment  for  the  new 
shares,  which  were  offered  to  holders  of  fully  paid-up  shares,  and  in  pay- 
ment of  the  calls  which  were  made  on  partly  paid-up  shares.  The  trustees 
of  the  settled  shares,  which  were  fully  paid.up,  accepted  the  new  shares, 
and  sold  them  at  a  profit.  Held,  that  the  transaction  was  not  an  appropria- 
tion of  accumulated  profits  as  an  increase  of  capital,  but  a  distribution 
of  surplus  profits  by  way  of  dividend,  with  an  option  to  the  shareholders 
to  invest  the  same  in  new  capital,  and  that  the  tenant  for  life  was 
entitled  to  the  bonus  dividend,  but  that  the  profit  made  by  the  sale  of 
the  new  shares  belonged  to  the  capital  of  the  trust  estate. — EUie  v. 
Barfleld,  64  L.T.  626. 

Trade  Mark  :— 

(ill.)  Ch.  D. — Alteration  of  'Regif^—Terme, — On  motion  for  leave  to  alter 
the  registration  of  certain  trade-marks  by  striking  out  of  each  of  them 
as  registered  the  words  '*  trade-mark,*'  held,  that  leave  should  be  given 
only  on  terms  that  the  applicants  should  undertake  to  indorse  on  their 
application  and  enter  on  the  register  a  statement  of  the  essential 
particulars  of  their  marks,  and  a  disclaimer  of  the  exclusive  right  to  the 
added  matter  (if  any)  to  the  satisfaction  of  the  comptroller. — In  re 
Colman't  Trade-Marks,  L.E.  [1891]  2  Oh.  402 ;  64  L.T.  507;  39  W.E.  488. 

(iv.)  H,  L. — Name  of  Place — RectiJie€Uion  of  Register.— DeoiBion  of  0.  A.  {see 
Vol.  14,  p.  180,  iii.)  affirmed.— If oniaomery  v.  Thompson,  L.E.  [1891] 
A.C.  217. 

(v.)  C.  A.— Registration— Wrongful— "  Person  Aggrieved**--'*  Fancy  Words  " 
—Patents,  ^c,  Acts,  1883  ^  1888.— A  person  is  "aggrieved"  by  the 
wrongful  registration  of  a  trade  mark  if  he  is  in  the  same  trade  as  the 
person  who  has  registered  it,  and  desires  to  deal  in  goods  which  are 
covered  by  it,  or  if  the  area  of  business  open  to  him  is  thereby  narrowed, 
or  if  he  is  Ukely  to  be  not  only  excluded  from  but  hampered  in  his  trade 
thereby,  or  if  in  his  opposition  to  the  registration  of  a  second  trade 
mark,  the  fact  of  such  wrongfully  register^  mark  being  on  the  register 
is  used  against  him.  A  trade  mark  must  at  the  date  of  registration 
distinguish  the  goods  of  the  person  registering  it  from  all  others.  An 
importer  of  foreign  goods  cannot  register  as  his  own  the  trade  mark  of 
the  producer,  even  if  he  has  an  exclusive  contract  for  this  country ;  and 
the  registration  will  not  be  rendered  valid  by  the  subsequent  acquisition 
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of  the  whole  ontpat.  A  mark  oaght  not  to  be  regifltered  if  it  it  proved 
that  the  intention  is  only  to  ezolnde  from  the  English  market  similar 
goods  intended  for  foreign  oonsnmptionf  and  having  the  mark  affixed  to 
them  by  the  foreign  producer  whose  mark  it  is.  A  label  ought  not  to  be 
registered  when  it  contains,  with  other  matter,  a  device  to  which  special 
attention  is  directed  as  being  the  "  trade  mark."  A  mark  wrongfully 
registered  ought  to  be  removed,  although,  by  reason  of  some 
intervening  events  it  might  be  immediately  re-registered.  The  names 
of  certain  well-known  mineral  water  springs  are  geographical  and  are 
not  •*  fancy  words  not  in  common  use  "  {See  Vol.  16,  p.  26,  iii.)»--I»  re 
ApollinaHi  Co.'s  Trade  Marhs,  L.E.  [1891]  2  Oh.  186. 

Trade  Union.— flfse  Charity,  p.  ill,  iv. 
Trover:— 

(i.)  Ch.  D. — Title—  Truatee^Poesession  of  Cestuuque  Truat^Jus  Tertii — 
Auctioneer, — Where  a  cestui-que  trust  is  by  leave  of  the  trnstee  in 
possession  of  settled  chattels,  the  trustee  has  an  immediate  right  of 
possession  saffioient  to  enable  him  to  bring  an  action  of  trover.  Where 
the  plaintiff  has  a  title  to  the  goods  and  also  a  right  of  possession,  a 
wrongdoer  cannot  set  up  a  jus  tertii  in  answer  to  the  plaintiff,  where 
the  third  person  whose  claim  could  defeat  the  plaintiff's  title  has  not 
intervened.  Where  an  auctioneer,  acting  bond  fide,  has  received  goods 
to  sell,  and  has  sold  them  and  handed  them  over  to  a  purchaser  with 
the  view  of  passing  the  property,  he  has  converted  the  goods,  and  is 
liable  to  the  true  owner  if  the  person  who  instructed  him  has  no  title  to 
sell  the  goods.— Barker  v.  Furlong,  L.R.  [1891]  2  Ch.  172; 
eOL.J.Ch.368;  64L.T.-411. 

Trust:— 

(ii.)  Ch.  D, — Dieeretion  to  Apply  Income  for  Benefit  of  Bankrupt — Aseign^ 
ment—Bate  of  Ce««0r.— Appointment  on  tmst  to  pay  income  to  B.  till 
he  should  become  bankrupt,  or  cease  to  be  entitled  to  receive  the  same 
or  any  part  thereof  for  his  own  personal  use  or  benefit  by  any  means  or 
for  any  purpose,  and  in  case  of  the  cesser  of  B.*s  interest  in  any  such 
manner,  the  trustees  to  have  a  discretion  to  pay  to  B.  or  to  apply  for 
his  benefit  the  whole  or  any  part  of  the  income ;  and  subject  to  such 
trusts  the  funds  were  appointed  on  trust  for  other  persons.  The 
income  of  the  trust  funds  was  payable  on  January  15th  and  July  15th. 
On  January  80th,  1889,  B.  charged  his  interest  in  favour  of  L.,  notice 
of  which  charge  was  received  by  the  trustees  on  August  2drd.  In 
November,  1890,  B.  became  bankrupt,  but  the  trustee  in  bankruptcy 
did  not  claim  the  income.  Held  (1)  that  the  charge  operated  a  cesser 
of  B.'s  interest  from  its  date,  and  not  from  the  date  of  notice  to  the 
trustees ;  (2)  that  the  discretionary  trust  was  good,  though  it  did  not 
extend  to  the  benefit  of  any  wife  or  children  of  B.,  and  that  the  trustees 
might  apply  the  income  for  B.*s  benefit,  though  they  could  not  properly 
pay  it  to  him.— Gfood  v.  LickorUh,  60  L.J.  Ch.  841 ;  89  W.R.  472. 

Trustee  :— 

(iii.)  Ch.  D.— -Appointment  of  New  IVtwfec— "  Acting  "  Trustee — Vendor  and 
Purchaser  Act,  1874,  s.  S—Land  Transfer  Act,  1876,  s.  48. — A  trust  deed 
gave  the  power  of  appointing  new  trustees  to  the  **  acting  "  trustee  for 
the  time  being.  The  last  acting  trustee,  A.,  died  intestate,  leaving  B. 
his  heir-at.law.  B.  died  intestate  leaving  C.  his  heir-at-law.  C.  died 
iutestate,  leaving  X.,  Y.  and  Z.  his  co-heiresses  at  law.    X.,  Y.  and  Z. 
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appointed  new  trnstees  of  the  deed.    Held,  that  the  appointment  was 
good.— In  re  Ounningham  ^FrayUng'$  Contract,  64L.T.  658 ;  39  W.E.469. 

See  Trover,  p.  143,  i. 

Unsound  Meat  :— 

(i.)  Q.  B.  jy.— Exposure  for  Sale — NtUeaneee  Removal  Act,  1863,  «.  2. — ^To 
support  a  oonriction  of  being  the  owner  of  nnsonnd  meat  **  unlawfully 
deposited  for  the  porpose  of  sale  and  intended  for  the  food  of  man/' 
there  mnst  be  either  a  sale  or  an  exposure  for  sale.  Therefore  where 
A.,  a  farmer,  sent  a  oarcaee,  unsound  to  his  knowledge,  to  X.,  a  sales- 
man, for  sale,  and  X.  did  not  expose  it  for  sale,  but  put  it  aside  and 
called  the  attention  of  the  inspector  of  nuisances  thereto,  held,  that  A. 
could  not  be  convicted.— Barlow?  v.  Ferrett,  L.R.  [1891]  2  Q.B.  107. 

Vendor  and  Pnrohaser  :— 

(ii.)  Q.  B.  D. — Lease — Usual  Covenant—**  Not  to  Assign," — ^A  covenant 
'*  not  to  assign  or  part  with  the  possession  of  the  premises  without  the 
consent  of  the  lessor,  such  consent  not  to  be  unreasonablj  withheld'*  is 
not  a  *'  usual "  covenant ;  and  the  purchaser  of  a  lease  under  an  open 
contract  has  the  right  to  refuse  completion,  and  to  recover  his  deposit 
ou  finding  that  the  lease  contains  such  a  covenant. — Bishop  v.  Taylor, 
64  L.T.  529 ;  39  W.B.  542. 

Voluntary  Settlement:— 

(iii  )  P.  C. — Purchase  for  Value, — A  settlement  made  by  a  woman,  about  to 
marry,  on  her  illegitimate  child  by  her  intended  husband,  is  not  good 
against  a  subsequent  purchaser  for  value. — De  Mestre  v.  West,  L.B.  [1891] 
A.C.  264;  64  L.T.  876. 

Will:- 
(iv.)  C.  A. — Ademption — Double  Portions. — Decision  of  Ch.  D.  (see  Vol.  16, 

p.  106,  iii.)  reversed.- Xocon  v.  Lacon,  60  L.J.  Gh.  403 ;  64  L.T.  428 1 

39  W.E.  517. 

(v.)  Ch.  D. — Construction — Contingent  Remainder — Executory  Deviee. — 
Devise,  subject  to  a  life  estate  in  B.,  to  the  use  of  such  child  or  children 
of  E.  '*  as,  either  before  or  after  the  death  of  the  said  £.,"  should  attain 
the  age  of  twenty-one.  Held,  to  be  an  executory  devise. — Dean  v.  Dean, 
39  W.B.  568. 

(vi.)  Ch.  D. — Construction— Oift  Over — Remoteness, — Devise  and  beqneet 
of  all  testator's  real  and  personal  property  on  trust  for  sale.  After  the 
death  of  testator's  wife  one-fifth  part  of  the  trust  estates  to  be  on  trust 
for  testator's  daughter  A.  B.  for  life  for  her  separate  use,  and  from  and 
after  her  death  the  same  part  to  be  on  tmst  for  such  child  or  children 
of  A.  B.  as  should  live  to  attain  the  age  of  twenty-one,  or  being  a 
daughter  or  daughters  should  attain  that  age  or  marry,  and  also  such 
child  or  children  of  any  child  of  A.  B.  who  might  die  under  the  age  of 
twenty-one,  as  should  live  to  attain  that  age,  or,  being  a  daughter, 
should  marry,  in  equal  shares  per  stirpes,  and  in  default  or  failure  of 
issue  of  A.  B.  the  same  one-fifth  part  to  be  in  trust  for  all  the 
testator's  other  children  or  their  issue  in  equal  shares  per  stirpes. 
The  testator  settled  the  other  four  one -fifth  shares,  and  declared  that 
if  any  of  his  children  should  die  without  leaving  issue  who  should  attain 
a  vested  interest,  then  the  shares  as  to  which  such  failure  of  issue 
should  happen,  should  be  in  trust  for  such  of  his  children  as  should  be 
living  at  the  time  of  such  failure  of  issue,  aud  the  issue  then  living  of 
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aaoh  of  them  as  should  be  dead  in  the  same  manner  as  was  directed 
with  respect  to  their  original  shares.  Testators  died  in  1857.  A.  B. 
died  in  1890,  without  having  had  issne.  Held,  that  the  gift  over  on  the 
death  of  A.  B.  was  void  for  remoteness.— iSfmie/i,  v.  Bence,  64  L.T.  282. 

(i.)  Ch.  D. — Construction — Joint  Tenants — Tenants  in  Common, — A 
testator  who  died  in  1826  devised  real  estate  to  trnstees  on  certain 
trusts  daring  the  lives  of  his  children  and  the  survivor  of  them,  and 
from  and  after  the  decease  of  the  survivor,  or  daring  the  life  or  lives  of 
all  or  any,  with  their  concorrenoe,  upon  trust  to  sell  and  hold  the 
proceeds  upon  trust  "  for  all  and  everj  my  said  sons  and  daughters  who 
shall  be  then  living,  and  the  issue  of  any  then  dead  (such  issue  standing 
in  loco  parentis)  share  and  share  alike."  Held,  that,  as  the  words  of 
distribution  occurred  only  once,  the  issue  of  each  child  took  as  joint 
tenants  inter  se,—Bostock  v.  jyEyncourt^  89  W.E.  678. 

(ii.)  Ch.  D. — Discretionary  Trust— Interest  of  Cestui-que — Trust — Gift  of  a 
fund,  after  the  determination  of  a  life  tenancy  therein,  on  tmst  to 
pay  or  apply  all  or  any  part  of  the  income  or  corpus  thereof  for  the 
benefit  of  B.,  at  the  discretion  of  the  traetees.  R.  predeceased  the 
tenant  for  life.  Held,  that  the  discretionary  trust  did  not  confer  on  R. 
an  interest  which  descended  to  his  legal  personal  representatives. — 
Moorson  v.  Tate,  60  L.J.  Ch.  826 ;  89  W.R.  765. 

(iii.)  Ch,  D. — Infants — Maintenance — Contingent  Qift — Conveyancing  Act, 
1881,  8.  43. — ^A  testator  directed  his  trustees  to  hold  the  proceeds  of 
sale  of  an  estate  on  trust  to  pay  annuities,  and  subject  th^eto  on  tmst 
for  such  children  of  his  son  and  daughters  as  should  attain  twenty-one 
(the  shares  of  his  grandchildren  bom  in  his  lifetime  being  settled). 
Held,  that  the  surplus  income  of  the  trust  fund  belonged  to  the  grand- 
children who  at  the  time  being  had  attained  twenty -one,  and  that  the 
statutory  power  of  maintenance  did  not  apply. — Burt  v.  Arnold, 
L.R.  [1891]  2  Oh.  671  j  60  L.J.  Ch.  470 ;  64  L.T.  622. 

(iv.)  Ch,  D. — Legacy  to  Wife — Priority,— A.  pecuniary  legacy  to  the  testator's 
wife,  to  be  paid  within  three  calendar  months  after  the  testator's 
decease,  to  enable  her  to  provide  and  furnish  a  suitable  house,  and  to 
defray  any  other  expenses,  held,  not  to  have  priority  over  other  legacies. 
—Oppenheim  v.  Schweder,  39  W.R.  588. 

(v.)  Ch,  D, — Life  Tenancy — Forfeiture — Contingent  Remainder — Executory 
Devise. — Devise  of  real  estate  to  A.  for  life,  and  after  his  death  to  all  his 
children,  whether  then  born  or  thereafter  to  be  born,  who  should  attain 
twenty  .one.  There  was  a  proviso  that  A.'s  interest  should  determine  if 
the  estate  should  be  taken  in  execution  by  any  process  of  law  for  the 
benefit  of  any  creditor,  and  that  the  estate  should  thenceforth  vest  in 
the  persons  who  would  be  next  entitled  under  the  devises  thereinbefore 
contained.  A  receiver  of  the  rents  was  appointed.  Held,  that  A.'s  life 
estate  had  determined.  Held,  also,  that  the  gift  over  must  be  constraed 
as  an  executory  devise,  and  not  as  a  contingent  remainder,  so  as  talet 
in  all  A.'s  ohilt&en,  whether  bom  before  or  after  the  receivership  order. 
^Blaekman  v.  Fysh,  64  L.T.  690 ;  89  W.R.  620. 

(vi.)  P.  D.— Probate — English  amd  Scotch  Wills, — A  testator  made  two 
separate  wills  dealing  separately  with  English  and  Scotch  assets.  By 
the  Scotch  will,  the  debts  were  charged  exclusively  on  the  Scotch 
estate.  Two  of  the  English  executors  were  trustees  of  the  Scotch  will. 
The  Court,  being  satisfied  that  no  creditor  would  be  prejudiced,  made  a 
grant  of  probate  of  the  English  will  alone,  without  requiring  the  Scotch 
will  to  be  incorporated,  upon  condition  that  a  certified  copy  thereof 
should  be  filed,  and  a  note  made  to  that  effect  on  the  probate. — In 
the  goods  of  Eraser,  L.R.  [1891]  P.  285. 
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(i.)  P.  D. — Probate — Executor  Absent — Power  of  Attorney. — An  exeoator 
who  was  absent  from  the  ooautry,  and  was  expected  to  be  absent  for 
two  yearsi  had  exeoated  a  power  of  attorney,  in  general  terms,  enabling 
X.  to  act  for  him  abont  all  his  oonoems  or  bnsiness  of  every  kind 
whatsoeyer,  and  also  to  appear  for  him  in  any  ooart  of  jastioe  in  any 
action  or  proceeding  to  which  he  might  be  a  party.  Held,  that  adminis- 
tration  with  the  will  annexed  might  be  granted  to  X.  for  the  nse  and 
benefit  of  the  ezecator. — In  the  goods  of  Barker,  L.R.  [1891]  P.  261 ; 
39  W.R.  560. 

(ii.)  P.  D. — Probate — Mittake — Name  of  Legatee — Probate  with  Blank. — A 
testator,  in  g^iving  directions  for  his  will,  directed  that  £10,000  should  be 
given  to  each  of  his  daughters  G.  and  F.  The  name  of  G.  was  by 
inadvertence  inserted  in  both  the  clauses  relating  to  the  gifts  to  the 
danghters,  and  that  of  F.  omitted  entirely.  The  draft  was  not  read 
over  to  the  testator,  and  the  error  was  not  brooght  to  his  notice.  Heldt 
that  probate  might  be  granted,  omitting  the  name  of  G.  in  the  second 
clause  of  gift.— In  the  goods  of  Sir  J.  E.  Boehm,  L.R.  [1891]  P.  247; 
89  W.R.  676. 

(ill.)  P.  D. — Probate^Ttoo  Wills— Property  in  England  and  Canadti, — A 
testator,  possessed  of  property  in  England  and  Canada,  made  two  wills, 
each  purporting  to  be  independent  of  the  other,  and  disposing  only  of 
the  estate  situate  in  the  country  to  which  it  referred.  Held,  that 
probate  might  be  granted  of  the  English  will  on  an  affidavit  being  filed 
exhibiting  a  copy  of  the  Canadian  will,  and  a  statement  that  such 
affidavit  had  been  filed  being  endorsed  on  the  probate;  bat  that  an 
affidavit  must  be  made  that  the  moveable  chattels  bequeathed  by  each 
will  were  actually  at  the  time  of  the  testator's  death  in  the  coantry  to 
which  the  will  which  disposed  of  them  referred. — In  the  goods  of  Seaman, 
L.R.  [1891]  P.  263. 

(iv.)  C.  A. — Thellusson  Act — ** Improvement** — Maintenance. — One  of  the 
trusts  of  a  will  was  to  expend  part  of  the  income  *'  in  the  improvement 
of  the  landed  estate,  and  in  maintaining  in  good  habitable  repair  houses 
and  tenements  on  the  property.'*  Held,  that  *'  the  trnst  for  improve- 
ment and  maintenance  contained  in  the  will  was  valid,  notwithstanding 
the  expiration  of  twenty-one  years  from  the  testator's  death,  but  the 
declaration  was  not  to  authorise  the  application  of  income  to  purposes 
the  expense  of  which  ought  to  be  defrayed  out  of  capital."  All 
improvements  in  substance,  which  could  in  any  fair  sense  be  regarded 
as  coming  under  **  maintaining  in  good  repair  houses  and  tenements  on 
the  property  "  are  outside  the  Thellusson  Act.  Money  laid  out  in 
building  houses  on  the  land  would  be  within  the  Act. — VineY,  Raleigh, 
L.R.  [1891]  2  Oh.  13. 

See  Power,  p.  180,  v. 
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_'*Thg  work  standi  alopfl  m  ati  imthority  tipoQ  the  Uw  nf  trada  pmrki  Hud  thflh:  itaif\3tFAti&a,**-^Lam  JommaL 
Just  Pubtiihid.    Royal  Bra.    Cloth.    ^1  iSi. 

EDMUNDS     ON     PATENTS    FOR    XNVEN- 

TION S.  The  Liiw  and  Practice  of  Letters  latent  for  InventiooB  ivith  the  PtttentB  Acta  und 
RalcB  Annotated,  and  the  International  Con  mention;  a  foil  Collection  of  Sin  tuteai  Forma,  and 
Precedents,  and  an  Outline  of  Foreign  and  Golonia]  Patent  LawSj  Ac  By  Ljkwis  Edmuma*, 
aflHinted  by  A.  Wood  Rinton,  Esqra.,  Bnrristers-at.I,aw.  l®^ 

"  iVo  liAvo  natliin^  Itutcomizieadatltin  for  the  ibtK>Ii^    Conceived  in  a   large  and  cotnpT«hctuiT«  ^irit ;   it  l4 
weLi  and  thDtdugtdy  CArriod  ouU    ,    .    .    Th&  Eftatemeut  of  Uia  miJatiug  Jiw  m  accturate  aad  clcnar.    TI10  Wok  ii 

one  to  he  rtjconimfmdffil."' — SolieiL&n'  Journal . 

JvMt  PuMUh^d,     J^xrth  Edition,    iMmu  Hvo.     Ulvtk.     10*.  ik|.  ^^^' 

JOHNSON'S     PATENTEES'     IffANUAL.— A 

Treatiae  ou  the  Law  and  Practjoe  of  PatontB  for  JriventiouB.  With  au  Appen«i)i[  of  St^Ltuiei. 
HuleSp  and  Foreign  aud  Colonial  Patent  Lawb,  International  ConTention  and  Protocol,  Bj 
Jaukb  JOHN!iON,  Ejsq.,  Barrister-atjjaw,  aud  i.  Uu^hy  Johnson,  Esq.,  Bulicitor  and   I'^tent 

Agent. ^^^__ ^^^^ IS^X 

Tenth  EiUiiim,     Tieo  Voit.     Hii»iil  HtTt.^htii.     MH  Hm. 

SMITH'S  COMPENDIUM  OF  MERCANTILE 

LAW.  Teath  Edition,  liy  John  M ACfio^fi%hh,  Esq.,  One  of  the  Mueterd  of  thu  Supreme  Cuart, 
aasiated  by  GK'mcir  liUMPHftEvs,  Euq.,  Barristerivt-l^aw,  IWO, 

'*  Of  the  (ErA»t45'Ht  value  to  tlie  uiuri^aatdo  Uwyer."— /rfvw  Timtt,  MitfcU  aa.  ISOO. 

*^^'   Caitdofjii^  of  Lme  Works  (Kovfmher,  IHllO)  Unitu  nn  applkutmn. 
Telegraphic  Address,  'RHODRONS*  LONDON/' 

STEVENS  &  SONS,  Ld.,  119  &  120,  Chancerj  Lane,  Lofldon,  W.C. 


AND 

fiOARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

NOTICE  TO  SUBSCRIBERS  AND  THE  PUBLIC. 

This  Revuwt  the  oldest  English  Quarterly  Review  of 
Jurisprudence,  being  the  combined  Eatn  JfflagaMnf,  founded  in 
1828  by  Abraham  Hayward,  Q.C.,  and  ILato  Htbtfto,  founded 
in  1S44,  passed  in  1S75  ^^^^^  ^^^^  hands  of  new  Propriutors,  and 
under  the  Editorship  of  Mr,  Taswell-Langmead,  B.C^.L., 
Oxon.,  of  Lincoln's  Inn,  and  of  Mr,  C.  H,  E.  Cakmichahl,  M,A,, 
Oxon*,  of  the  Inner  Temple.  It  has  been  continued,  since  the 
lamented  death  of  Prof»  Taswell-Langmead,  in  1883,  by  Mn 
W,  P.  EvERSLEV,  B.C.L,,  Oxon.,  of  the  South-Eastern  Circuit, 
and  Mr  Cakmichael,  in  its  old  form,  as  a  Quarterly,  in 
November,  February,  May,  and  August,  at  Five  Shillings  per 
number.  The  first  number  of  the  Fourth  Series  was  published  in 
November,  1875;  and  of  this,  the  current  Series,  Nos.  L  and  IL 
(the  latter  of  which  reached  a  Second  edition)  have  long  been 
out  of  print. 

This  gratifying  result  is  no  doubt  In  somtr  measure  due  to  the 
introduction  in  the  Hew  Series  of  a  feature  of  great  practical 
utihty— the  QUARTERLY  DIGEST  OF  ALL  CASES 
reported  in  the  Law  Reports ^  Law  Journal  Reports,  Law  Times 
Reports t  and  Weekly  Reporter.  To  this  is  appended  an  Index 
OF  Cases,  each  Quarterly  Index  being  cumulative,  so  that 
the  Index  of  the  last  Quarter  will  comprise  all  cases  reported 
during  the  Legal  Year* 

Current  Notes  on  International  Law,  contributed  by  J.  M. 
GovER,  LL.D,,  will,  it  is  hoped,  prove  an  additional  source 
of   interest    to    readers    of    the    Review, 

The  Review  frequently  contains  Select  Cases  either  Foreign  1 
Colonial,  Scotch,  or  American,  and  will  continue  to  keep  its 
readers  informed  of  the  progress  of  Juridical  Science  on  the 
Continent* 

The  considerable  and  special  circulation  of  the  Law  Magazine 
atid  Review  not  only  in  the  United  Kingdom,  but  in  Ausirajia, 
Canada,  the  United  States,  India,  Japan »  and  on  the  Continent 
of  Europe,  renders  it  one  of  the  best  advertising  mediums  for 
Publishers,  Stationers,  Insurance  Companies,  and  business  men 
generally. 

An  Annual  Subscription  of  20J.  paid  in  advance  to  the  Pub- 
lishers, will  secure  the  receipt  of  the  Law  Maganne  and  Review 
and  Quarterly  Digest ^  free  by  post,  within  the  United  Kingdom 
and  Postal  Union. 


LONDON;  STEVENS  AND  HAYNES, 

£atri  Ipnblisljets, 

BELL  YARD,  TEMPLE  BAR. 

To  whom    Advertisements    and   Communicaiions  for  the  Ediior  may 

he  sent. 


^TEYEKS  &   HAYNES' 


Fourth  Ediiioiu     ^FiK      Pricr  21 1.   ,  Ciotti, 

ENGLISH    CONSTITUTIONAL    HISTORY: 

from  the  TEUTONIC  CONQOEST  to  the  PRESENT  TIME.  DeBiffned  m  a  Text ^ Book  for 
Biud^ntB  and  o there.  By  T.  P*  Taswkll-LangmeaDj  B.C^L.,  of  Lincolo'fl  Inn.  Barriater-at- 
LaWt  fomaerlj  Vmeriftn  Scholar  m  the  Univerwity,  ivndlftte  Profeaior  of  Cqnstjiutioujil  Lawttiid 
MiBtorj,  University  CoUege,  LondoQ<  Fofirbh  EditioQj  Ee?iaed  throaghoat,  with  Notes  ftad 
Appendieei*,  by  C.  H.  B-  CARMicifAEL,  M.A,  Oxon. 

"  The  vork  will  rontinaE^  to  hold  the  fluid  u  the  b«at  Cit4«i»*b«iik  on  the  itnhimtJ'^ConUmpQraflt  B£*Uw. 

'•  The  hfiflk  id  w*ill  knciwn  nn  tm  admirable  lulrodnctjoo  to  tha  ftlady  of  uoDHtitatioiiAJ  law  for  Btodenbi  il 
lnw,  .  .  Mr.  CannJrfaAtil  appenrpi  to  hmve  done  the  work  qI  editings  made  nscomam^  by  the  dcAth  nI  Mr^ 
Tuvell-LdJigiiifiail.  witli  aire  and  judfinDCiit." — Law  Jovnmtl. 

'*  The  work  bflori?  ua  it  woiUd  tx}  h«rdlj  poflsLble  to  pnlH  too  bif^htj;    la  fltylc,  UTUiRem«i3t^  cIcKnuniit 
Mid  Rit6,  \l  would  }uj  dimciiJt  to  fltid  fiD^lhing  better  on  the  re&l  hintory  of   EEi(^L&Qd,    dba   hifftarj  of    Hi 
ijsocatituiJorml  i^rowtli  dlr  h  cotDplpte  Atatft  Umti  thitf  Yolitme."— £c»«i««  {V.B}  lAlerary  World, 
8tc^»d  Edili^n.     Spo.     Prict  Mm.    Cloth, 

A  CONCISE   TREATISE  ON  PRIVATE  IN- 

TEBNATIUNA  L  JU  IM^ PRUDENCE,  baeefi  un  the  Dedgiocs  iti  the  Engliak  Cotirts.  Secood 
Edition,  rsYised  and  enlitr^^fKl.  By  JoiW  ALiiEasoN  Foots,  of  Lincoln's  Inn,  B&rri6tfir-»t^ 
Law;  Cli&n4.-et1ur'H  LejfaL  Medallivt,  and  Senior  Wheweli  Scholar  of  Int^riiatiotial  Law, 
QAmhridge  Univ^rMiiy,  137^  ;  Senior  Student  is  Jtmspradence  atid  Kanum  Law  at  the  Ihha  of 
Court  Eiamination,  Hilary  Temi,  ISpk 

Third  E^lition.    8fo.    PrUm  SSi.     Cl^lh,  

A  MAGISTERIAL    AND  POLICE    GUIDE .— 

Being  the  Law  rylatui^  to  the  l^rocedare,  Jtjrisdiction,  tind  UatieB  of  Magistrates  and  Fciljco 
Anthnritiea,  with  an  InirOfl notion,  greatly  enlarged^  showing  th«  getinra.!  procedaro  before 
magiBtr»te»,  both  in  indicrable  artd  Humniary  matt-ere.  By  Hbi^RT  C.  Qrrknwooi*,  Sti|jeTidiary 
Magietrate  for  the  diptrict  of  the  Htaffyrdflhire  Fotterics;  and  Tekplk  C&sVALtiKft  Mabtik, 
Chief  Clerk  to  the  Magiat rates  at  the  Lambeth  Police  Conrt,  London,  Author  of  "  The  Law  of 
IdthinteEiancse  and  Deaertian,"  **  The  New  Formuliet/'  Ac,  Ae.  Third  Editios.  Itiolading  tlia 
Be«flion  of  52  &  53  Vict.,  and  the  Casea  decided  in  the  Superior  Courtt  to  the  end  of  the  y««r 
1869,  with  Notes,  reviaed  and  enlarged^  by  Temple  CaKVALLiEU  MABTtx. 

tn  Bvo.     Priet  dtii.     €l&th. 

THE  PRACTICE   ON   THE    CROWN    SIDE 

of  thij  QC KEN'S  IU:NCH  DIVISION  of  HEH  MAJESTY'S  HIGH  COUUT  of  JUSTICE 
(Foanded  on  Corner's  Crown  Otfioe  Traotioe).  Including  Appeala  from  Inferior  Coa3fte« 
With  Appendioea  of  Rules  and  Fonna.  By  Fhederick  Hitgh  Short,  Chief  Cbrk  of  the  Crow& 
Office*  Author  of  **  Taxation  of  Coat*  in  the  Crown  Office/*  and  Editor  of  **  Crown  Officj©  EaJM 
and  Fortoa,  18ti6**;  and  FtUNcrs  Hamilton  Mkllor,  M,A.,  Tnn.  CoB.,  Catnb.,  Nourihsm 
Circuit,  Inuor  Temple,  liarriatHimat'Law, 

SceoTul  EdiiUin.    %t-o.      Price  Ma.    Cloth, 

A   TREATISE  ON    THE   LAW   AND  PRAC- 

TICK    KELATING   TO    INFANTS.      By    ARriiiBiLiJ    H,  SjuraoN,  M.A.,  Bairtst^r^at-Law. 
BeC'Ond  Editiuu,  reviaed  aod  eeilarged,  by  E.  5.  ELfiOou,  B>C*L,,  M,A»^  Harrister-At-Law* 
j[n  Dm  volumt.      R&nal  Eplk      l,aOO  pflffM.      Pric«  42i*      Cloth.  

PRINCIPLES    OP    THE    LAW  OF    NEGLI- 

GEKCE.— By  Tih^mas  Beven,  of  the  Inner  Temple,  BurriBter-at-Lttw*     Aathor  of  'The  Law 
of  Employer'*  LiabiUty  for  the  Negligence  of  Servanta  Causing  Injary  to  Fellow  SerfAufcs,"' 

■*TI)f!  Author  hu  dtmc  his  work  od  tho  iN-holo  excf^iKliriglj  w«U,  and  h«e  prodiQic«d  a  book  whieh  flattwitf 
to  takfi  A  hi^h  »U«e  in  !eg«l  11U^rAtur&  i  it  la  cxhsufltivo  &ud  <3l«&r,    ......    A  apod  fndek  and  elwf 

tTpe  incTfT^ii9P  the  yaIqk  of  a  ho^k  which  will  without  doubt  ruceive  the  hearty  eonmiAadaliou  of  th«  Profanlfla 
u  a  BueoCiKirul  <:omi>lc<^tiQn  of  the  Atitbor's  anttlUouB  taKk,"— Iaio  Ttnut^ 

Fifih  Edition.    »vo.     PHee  S0».     Cloth. 

PRINCIPLES    OP    THE    CRIMINAL    LAW. 

lulfudtd  iiB  il  Lucid  Exposition  of  the  Subjeft  for  the  LTse  ot  Bitnicut^  arid  the  Profeaaion.  By 
SfcYMouR  F,  ItARRrs,  B.CL.,  M.A,  (Oxford).  Fifth  Edition.  Bj  Ay  i^  AoMBm,  of  the  Itmm 
Tetnpict  Barrifltof-(*t-L»w, 

Ninth  Editioii.    Bpo.    Pric«  4Ef.    CUitk. 

SNELL'S    PRINCIPLES    OP    EQUITY.      In- 

tended  for  the  Use  of  Studeuta  aud  the  Profcaaion.       By  AflCHt^AJ-D  Brown,  Bameti9r-at^l««* 

Tn  B™.     Price  2f,    Sewed,  

WAITERS    QUESTIONS    ON    EQUITY.     For 

Stadeutfl  preparing  for  Examination.     Founded  on  the  Niuth  EdiUou  uf  "  Snell." 

Third  Efiitioju    ftto.    Price  ©•.     Cloth, 

AN  ANALYSIS   OF   THE   NINTH  EDITION 

of  "  SNKLL^S  EQUITY/'      With  Notes  tbereoa.     By  E.  E.  Blttth,  B.A.,  hh.D, 
Second  Edition^    Croipn  Spo.    Price  1*.    Cloth. 

WERTHEIMER'S     LAW      RELATING     TO 

CLUB8.     By  A.  W.  Cftamer,  <>f  ttie  Middle  'i'emple.  Barrister  at. Law. 

1,*^  A  Cati^oif^  o/Laa  yVitrki  nai  included  in  thvn  AdvertiMtmeni  may  hi  obtai4ud  jrrafM  upon  apptietUitm  Ic 

STEVENS  &  HAYHES,  Law  Pablisbers,  Bell  Yard.  Temple  Bar. 

PEWTRESS   &   CO.,    PRINTERS,   28,    LITTLE   QUEEN    STREET,   W,C 
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ESTABLISHED  1828.     Price  Five  Shillings. 


THE 


LAW     MAGAZINE 


AND 


REVIEW; 

A  QUARTERLY  REVIEW  OF  JURISPRUDENCE, 

4ND 

^irai'trrlij  gijrst  of  all  lirprtrd  (Ijasfs, 

Being  the  combined  'gm  igliiganiu,  founded  in  1828,  and 
Jfafe  lUbitto,  founded  in    1844. 

NO.  CCLXXIX.— For  FEBRUARY,  1891. 


OOnSTTIElSrTS: 

L^CEIMES      AND      PUNISHMESTS:       11.       PUNISHMENTa        By     Ale^nheb 
Bo»R»TBQN,  M.Am  Bartipter-at-Law, 

I L— CONTEMPT    OF    CODRT:     L      INTBODUCTION.       By  HoXACK  Nm^BOK,  B.CX., 
M.A.,    Barriflter'at-Law. 

IU,_FOREIGK    MAKITIME    LAWS  :      III,       SPAIN.       By    F,    W.     Raties,    LL,D.* 
Bairiil  er.  at-  Law , 

IT.— CtTREENT     ^OTES    ON    INTERNATIONAL    LAW,      By    J,    M.    Oovsh,    LL.D., 
BatTJ&ter*at-Lftw. 

v.— QDAKTEISLV    NOTES. 

Tl>— BE  VIEWS. 

Vn.— QUARTERTA"   DIGEST    OF    ALL   REPORTED    GASEB,       By   C,    H. 
Ujmax,  M.A.,  Bikrrlater-itt-Law, 

INDEX  OF  CASE8, 


LONDON : 
BELL    YARD,      TEMPLE      BAR. 


STEVENS    AND    SONS,    LIMITED 

Law  Publishers,  Booksellers,  and  Exporters. 

Titit  4dsr.     F^n^i    Edition,  £»f^f^ed.    Jhrytil  Uro.    ChAh.     Bfin. 

PALMER  S  COMPANY  PRECEDENTS— Con- 

TGjflncini^  and  uther  Forms  atid  Pr4?cedpfiti  for  as©  ii^  relation  to  Companies  tubject  to  the 
CoiopaniiJs  Aotfl,  1862  to  li^lXh  Arranged  a*  follo*rB  :  — Promoteri'  Praiip©ctnii>a,  Ajaroem&ota, 
Memorandft  und  ArticleH  of  AABociation,  Re«olutiona,  Notice*,  Oeiriifioftt^H^  Private  Cooifiaiijea. 
Power  of  Attorney,  Deb«nttireft  and  Debenture  Stocky  PoHciei*  Petition*,  Writi,  Ple^ingt, 
Judgments  ftud  Orders,  lleootiBtructioti,  Amalf^ettiiitioT),  Arrange  me  nt«,  Special  Ac?ts,  Prciviftion*] 
Orders f  Winding-up.  With  oopiona  NoieSf  and  an  Appendix  contnUiing  the  Act<s  and  Ealea* 
Fifth  Edition.  Bj  Francis  BfiiUFORf  FAlMlEAt  aaaiated  by  Chajilicb  Macnaghtsn,  Enqn,, 
BBrrf8terB*at«L&vr.  18S1* 

'*  In  gompmy  drafting  it  »taafl<  qarltnlliyt'*— Enu*  Tim*M, _^__ 


n 


jS^^riuJ  EdUiati,  Knlar^ed*    SiQ^ni  Bp[>,     Cloth.     It2i^ 

TRUSTS   AND   TRUSTEES— 


1  gQiapaay  i 

OODEFROrS 

The  Law  relatio|gr  to  Trust  aud  Trusteos.     By  HKNav  GoujtFROi,  Esi|.,  BarriaLer^at^La*.       ISBI. 

Thii  d«^,     Foitjih  EdUitfn,     Demy   Sfo.     iloth.     23  «* 

GODDARDS     LAW     OF    EASEMENTS;    A 

TEKATISK  ON  THE  LAW  OF  EASEMENTS,  By  John  Letbouek  Goudard.  Esq.. 
BarriateT«at'Law.  189L 

J"  An  Indltux^naAblc  part  of  tho  1ftyy<?f'9  library." — SolU-.Uott'JoHmaf, 

Juft  Puhliihrd.    EiiJiMh  EdiiiftH,    Dtmv  ^po.    Ctotk,    Ifii. 

GREENWOOD'S     CONVEYANCING     WITH 

€U.\UISK  I'HKt  hlJKNT^,  A  miiuual  of  iht'  Practice  *.f  Uimtnancinju^— Showing  the 
preaent  Practice  relatiitg  to  the  daily  Touime  of  CouTeyanoirig  io  Solieitcira'  Offices,  to  wMoha« 
added  Coticise  Common  Forttia  and  PrececleutB  in  Conveyaniiing.  Eighth  £klttioa>  By  HaRKV 
GAZiEKWoaDf  M.A«,  LL.D.,  Em{.,  Ba[n{itei--tLt-Lftw.  1§9L 

*■  ChM  of  th«  moit  U!i*fiil  iiraciical  workfe  ffft  havf  flvw  Hdan,"— Ldtt  StydtrnW  JgHraai, 

Fourt<'€nth   Ktiitufn.     2'ivv  V^^St.     Ih'ftni«'t>.     Ctofh.     £^  lOi. 

PRIDEAUXS    PRECEDENTS    IN   CONVEY- 

AN  GIN  G.     With    Diaaertationa   on   ita    Law   and    Pructice.      Bj   Frbpe^cH   Pridcaux,   late 

Pt^ feasor   of   tbe    Law    of    Real    and     FDrsonul     Property     to    the     liinfl     of    Court,     and 

John  Wi^in'CoMHK,  l>qra»,  BarriHterfi-iit-Law^  1SB9* 

**  This  work  in  aeiMirAtet  cDnri.He,  I'lear,  and  rail] prehe-n Hive  in  ficope,  and  #<;  knofr  ot  ao  tiMllSA  upon  c^nutt^ 

jkticiag  which  IH  m*  tfcnt?ritUy  tiftfcfnl  to  tljti  prai-titionci'^'* — Lmtf  Timt*, ^^ ^_ 

airth   Edition,        Hoy  at  8«i>.        CUitk.  £1  iSt* 

ADDISON  ON  TORTS —Being    a    Treatise   on 

Wrongs,  aod  I  be  ir  Remedies.  Sixth  Edition,  Bj  Horace  SwiTB^Eeq^T  Bencher  of  the  Inner 
Temple.  1887. 

"  An  joJiBpaaaabla  adAitlon  to  avmy  lawyer' b  library."— Lam  Ma^ajtint, 

Thi*  ftajt.      Ditnu  Svo^      ClotK  1$.  &d, 

PITT-LEWIS'    WINDING-UP     PRACTICE  — 

A  Manual  of  the  t  ructice  aa  to  Winding-up  in  the  High  Court  add  in  tb^  Cuuntjp'  Court  \  beirif^ 
the  Coiupaniea  (Winding-Qp)  Act^  1890,  and  the  Winding-up  of  Oompaniefi  and  AsHOoiAtiona 
(Part  IV.  of  the  Companies  Aet^  1862))  aa  now  Atneuded  ;  with  Notes  ;  and  the  Companiea 
Winding- op  Eule«,  1B90.  Fonning  a  Suppleuienir  to  *VA  Completo  Praetiee  ot  the  Gounty 
Courtfl.'^     By  G.  PtTT-LEWll,  E^q.,  Q.C.,  M.W,  Recorder  of  Poole. _^ 1891. 

THE  ONLY  COMPLETE  COUNTY  COURT  PEACTICE. 

Twn  Vola.T  with  Snpplemcnlary  Volume  {.'ontp.intnfj  Now  Whiding-np  I^iwiliro,  cloth  ^  lOe. 

PITT-LEWIS'  COUNTY  COURT  PRACTICE  — 

A  Gomjjlete  Practice  ot  Ihe  County  ConrtB  ;  including  that  in  Admiralty  and  Bankrnp^cj, 
embodying  the  Conntj  Gourta  Act,  1BS8,  tknd  othor  ejcisting  Acts,  RuleB^  Forma^  and  Costa, 
with  full  Alpha bctical  Index  to  OBioial  Forms,  Additional  Foruie^  and  General  Index.     Fdortli 

Edition,     Bj^  6,  FitTjjnviB,  Eaq.,  Q.C,  M.P.,  Reeorder  of  Poole.  1890'91- 

CompU-tion  of  Vohmt^  If^-imO.        fto^alUvo.        Clnlh,  M^9t. 

CHITTY'S  STATUTES  FROM  1886  to  1890  — 

Wii>h  Notea^  Index^  &c.     By  J.  M.  Lelt,  Eeq.,  Bairisier-at-Law. 

*t*  ^  compute  iel/Tim  Moffna  CkartA  to  ItidO^  6  volt*  {publithcd  at  £11  lU.  M.U/or  £9  18«.  M.  n^f- 

A  Catalogue  of  Modem  Law  Works  (114  pp.),  limp  bmdingi 

poet-fre©i  6d. 

Telegraphic  Address,  "RHDDRONS,  LONDON/* 
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QUARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

NOTICE  TO  SUBSCRIBERS  AND   THE  PUBLIC. 

This  Revuw^  the  oldest  English  Quarterly  Review  of 
JuRispRUDENCBi  bemg  the  cornbined  Lam  lilagajiitrj  founded  in 
1828  by  Abraharp  Hayward,  Q.C.,  and  Lato  Eefaieto,  founded 
in  1844,  passed  in  1875  into  the  hands  of  new  Proprietors,  and 
under  the  Editorship  of  Mr*  Taswell-Langmead,  B.C.L., 
Oxon.,  of  Lincoln*s  Inn,  and  of  Mr.  C.  H.  E.  Carhichael,  M.A,, 
Oxon.,  of  the  Inner  Temple.  It  has  been  continued,  since  the 
lamented  death  of  Prof.  Taswell-Langmead,  in  1883,  by  Mr. 
W*  P*  EvERSLEY,  B.CX.,  Oxon.,  of  the  SoutJi-EasLern  Circuity 
and  Mr.  Carmichael»  in  its  old  form,  as  a  Quarterly,  in 
November,  February,  May,  and  August,  at  Five  ShiUings  per 
number*  The  first  number  of  the  Fourth  Series  was  pubHshed  in 
November,  1875;  and  ot  this,  tlie  current  Series,  Nos.  L  and  IL 
{the  latter  of  which  reached  a  Second  edition)  have  long  been 
out  of  print. 

This  gratifying  result  is  no  doubt  in  some  measure  due  lo  the 
introduction  in  the  New  Series  of  a  feature  of  great  practical 
utihty-^the  QUARTERLY  DIGEST  OF  ALL  CASES 
reported  in  the  Lam  Reports,  Lam  Journal  Reports,  Law  Tuti£S 
Reports,  and  Weekly  Rtportct,  To  this  is  appended  an  iNUtx 
OF  Cases,  each  Quarterly  Index  being  cumulative,  so  that 
the  Index  of  the  last  Quarter  will  comprise  all  cases  reported 
during  the  Legal  Year. 

Current  Noia  en  Internationa!  Law^  contributed  by  J.  M. 
GovER,  LL*D*,  will,  it  is  hoped,  prove  an  additional  source 
of   interest    to    readers    of   the    Review. 

The  Review  frequently  contains  Select  Cases  either  Foreign, 
Colonial,  Scotch,  or  American,  and  will  continue  to  keep  its 
readers  informed  of  the  progress  of  Juridical  Science  on  the 
Continent* 

The  considerable  and  special  circulation  of  the  Law  Magaiine 
and  Review  not  only  in  the  United  Kingdom,  but  in  Ausiraiia, 
Canada,  the  United  States,  India,  Japan,  and  on  the  Continent 
of  Europe,  renders  it  one  of  the  best  aovertisikg  mediums  for 
PubhsherSj  Stationers,  Insurance  Companies^  and  business  men 
generally. 

An  Annual  Subscription  of  20s,  paid  in  advance  to  the  Pub* 
Ushers,  will  secure  the  receipt  of  the  Law  MagaMine  and  Review 
and  QmrUfly  Digest,  free  by  post,  within  the  United  Kingdom 
and  Postal  Union* 
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J«   whom    Advertisemenis    and  Commumcatwm  for  the   Ediior  may 


STEVENS  &   HAYNES' 


A  TREATISE  ON  THE  LAW  AND   PRAC- 

TIDE  EKLAllNG  Tu  LETTKKS  PATENT  FOR  IKVENTIONH.  VVitU  nn  Afspetiaix  of 
Stfltiit(>a»  luteiDational  Coiiventicmi  Rules,  Fartna  And  Pi^cedenta,  OrJerai  &(j.  By  Rodkrt 
Fbost,  B.Sc,  (Lciicl.)i  FeJIow  of  the  Clieniio^l  Socieity  ?  of  Lincylri'e  Inn,  Esq.,  BMTistor-&UL*ir. 

yi}t(rtl\   Eiidi-n.     hrn.      PrUf  "Ili,      Clatfi.  

ENGLISH    CONSTITUTIONAL    HISTORY: 

from  Lbo  TEUTONIC  CONQUEST  to  the  PRESENT  TIME.  Deiigned  m  a  Text^Book  for 
Studenti  aiid  others.  By  T,  P,  TASwELi-LAyGMEAD,  B.C.L.,  of  LiGcu^ln's  lun,  BarriKler'^t- 
Lawt  foiuierly  Viiievmn  Scbolor  in  the  UiiiTerRitjj  aiidl&te  Praf©B»or  of  ConstJEUtiotiotl  Law  and 
UiBtory,  Univeriiay  Collof^e,  London.  Foarth  Edition^  BcTisod  HittHLghontt  with  Kote«  and 
Apj^udicefl,  by  C,  H.  E*  Cakmichael,  M.A.  Oxou, 

*'  Tht  w or h  will  iDntinae  lo  hold  th(i  flcld  m  the  best  cl«i«-book  oft  the-  subje^rt/*— C^tef(i|jOTi«rjf  B#rinr. 

**  The  boukifl  vdl  IciitiwTi  rb  mn  »diTiirAllik<  irttttMlut'ticNr]  to  the  bia^y  uf  {?oiialitiitioiial  Uw  for  fitadcatA  M 
Uw,  -  .  Mr,  Cartukhael  aptttifirp  in  liAvth  tlont?  th*  work  of  editingi  made  aKcmniJrf  by  tbe  A«ikUi  oi  Mr. 
T«s*»ll-IiBiigmc(Ld,  witb  ctureand  JndAufnit." — Lcrir  JauraaL 

*'  The  m.«rli  before  an  il  would  be  Wdly  p-^sinhle  to  praiM  loo  highly.  In  *tjki,  an^aRensont.  el«Artiri»» 
and  ntxe,  it  would  ho  difficult  lo  ftad  Adythint^  bt^tteT  oo.  the  t^mX  hirtorr  of  Engluadt  tha  hlstorr  of  it# 
conelitutioiiA]  growth  na  a  eompltte  atons  U^*"  this  volttitie."— -Jtoilon  (U,B>)  IrflcT*rr/  pTcrrriJ, 

A  CONCISE   TREATISE  ON   PRIVATE  IN- 

TEKNAT1(»N.^L  J  U  KISPKL  DKNt  K.  biiaed  on  the  Ifeoifiioua  in  the  Engliflb  Courts,  Set^ad 
£djtiob,  revised  iiml  enlarged.  By  John  Aldekson  FooTic,  of  Lincolu's  Imij  BarriAter-mt- 
Lfl-w  J  Cli&itcellor'B  Le^*!  Medallbt,  and  Senior  Whewell  Scbol[Lr  of  Int^riiational  Law, 
Caiiibriiige  Univf^iiiity,  1873  ;  Senior  Stndent  in  Jtineprudeu<?e  and  Roroan  Law  at  the  lani  of 
Court  Ejcauiiuuiion^  Uilary  Term,  1874, 

Th  I  rd  E4  it  i/j  Ti .     8i  ■ ,} ,     Pricr  S2j  .     Ch>  th . 

A  MAGISTERIAL    AND   POLICE    GUIDE  - 

Beingr  tlie  Law  reJaline  to  the  rroeethiro,  JuriedictJoR,  rirti  iJtiiieij  of  Ma^ii?tniteB  and  Polioj 
Authorities,  with  f%n  lutrodrtiition,  greatly  ©nlarj^ed,  slinwJKfj  the  gt*nerrti  j>rcK'ediii-e  before 
iiiagifitmte«,  both  in  ixidicJlable  and  aummary  matterif.  By  llKNitv  C,  Greenwoui*.  SfcifMandJary 
3ffigi^ti-ate  for  tbe  diBtnct  of  the  StafToi-dBhire  Pottenea ;  and  Templk  CuevaLliCR  JlAfiTiK, 
Chief  Clerk  to  the  Magiatrates  ai  the  Lambeth  Police  Court,  London,  Author  of  *' The  Law  of 
l]a!nteiiaitc«and  Deaertion,**  '^The  New  Fommliat;'' Ao,,  &.l\  Third  EdltJOQ.  In^^lndlng'  the 
S*^aBion  of  52  &  53  Viot.j  and  tbe  C&a^  dooided  in  the  Saperior  Conrta  to  the  #iid  of  tfeje  y€»ftr 
11^89,  with  Notes »  revised  &ad  enlarged,  by  Temfle  Chrvallier   MAjrriN. 

THE  PRACTICE   ON   THE    CROWN    SIDE 

4J  the  QUEENVS  BENCH  DIVISION  of  HKR  MAJESTY'S  FilGH  COUUT  of  JUSTICE 
< Founded  on  Coroner'B  Crown  OMce  Practioe).  Indadiu^  Appeala  Erom  loferior  Coojtsi^ 
Witt  Appendices  of  Rules  and  Forms.  By  Frkdebick  Hugh  Skoht,  Chfef  Clerk  of  ibe  Cruva 
Office,  Author  of  *'  Tasation  of  Conta  in  the  Grown  Office/'  and  Editor  of  **  Ctowu  Offioe  E^iea 
and  Forma,  1886**;  and  Francis  Hamilton'  Mklloh,  M.A.»  Trin.  Coli*,  Camb,,  Nortbem 
Circuit  t  Inner  Tew  pie,  Barrieter-at-l^w. 

Secofiii  Ediliov,    i?ri^       Prict  21*,    Chth. 

A  TREATISE  ON    THE   LAW  AND   PRAC- 

TICE    HfcXAllNt*    TO    IKFAKTS.      By    Archibald    H.  SiU(*hon,  M,A  ,  Barrister ^at- Law. 
Second  Edition,  reriaed  and  enlarged,  by  E.  .T,  Eluoop,  B,G.L.,  hl.A.y  Bamster.at.Lan'. 
In  one  voJumr.      Rort'il  Bro,      i;,M}u  prtttfs,      PrUf  4S*.      Chth. 

PRINCIPLES    OF    THE    LAW  OF    NEGLI- 

GENCE. — By  Thomas   BKVfeK,  of  ihe  Inner  Teojple,  Barnater-at-Law.     Author  of  **  The  L*w 
of  Employer's  Liftbiliiy  for  the  Negbgoace  of  Ber^atits  Causing  ^ujury  t"  VrMc^ti  >;i^h  vunt^  " 
'*  The  Author  has  dom?  Lii*  work  ot>  th&  whol<*  cxrctjitiBEtly  wHI,  fliij  haii  prodi)  -• 

to  take  A  high  plftt'e  iu  leHal  littrAturu:  it  ia  csja^aualivL'  aud  (ilear. v* 

type  iiiE:rvBhi3  tliti  vhIuo  of  d  book  wlucb  will,  without  don  hi  rtKcefve  ibe  hearty  camD}tti«u..«M<'>>  <.'<  >^^><  *  ..^....Mvti 
fLB  a  *iicf essful  couipU'tioD  of  th*'  Authftr's  nuibitioufi  t&ak,"— ^Zaw  3tm«t. 

.VirtiA  Edition.    Ht'0.    i»^rt«a6i,    Chth. 

SNELL'S    PRINCIPLES    OF    EQUITY.      Ill- 

tended  for  tlje  Use  of  Studi^iits  aud  Ll^e  lYofeasiuh-       liy  Archibali>   HiiuWN,  Barditer^^LftW « 

WAITE'S    QUESTIONS    ON    EQUITY.     For 

Stodei^ts  prepsrinj^^  for  Examinfttion.     Founded  on  the  Ninth  Edition  uf  *'  BkkLL," 

AN  ANALYSIS   OF   THE   NINTH  EDITION 

of  *'  SNKLL'ti  EQUITY. '^      With  Notes  tberoon.     By  E.  K.  Blyiii,  B.A..  Ll.D. 

Stcond  Editiojt.    friMm  Ht-n.     Price  7j.     Ctath,  

WERTHEIMER'S     LAW      RELATING     TO 

CLUBS.     By  A.  W.  Ciiasteh.  of  the  Middle  Temple,  Barrister-at-Law. 
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Tkia   dau.     Drmy   Bvo.     tloth.    SI*. 

MONCREIFF  ON  FRAUD  AND  MISREPRE- 

SEKTATION.     A  Triaj&tiiir©  ou  thy  Law   relating  U>  Fi-aud    niiti    Misre^^ieAeiitHLiuti*     By  lii© 
Hop.  FMBPBRTCtt  MoffCBgirF,  of  tbe  Middle  7  ftmple.  Biirrieler-ai'I^w- !B£»1> 

CARVER'S  CARRIAGE  OF  GOODS  BY  SEA. 

^A  Treatise  oti  thft  L«w  renting  to  tho  Carriage  of   Gocxfs  by  Sea.     SiHKmd  Ediiioo.     By 
TgOMig^GlLBKRT  CllTmi,  Bm|.,  BarHater-iit-LMf. l«9l* 

MARSDEN'S  COLLISIONS  AT  SEA.-A  Treat- 

ise  on  the  Law  of  CollifiionB  at  Sea,  With  au  AppBDdiJt,  coutftiuijig  thci  InterufttioiiaJ  ResmUturm* 
for  PreTenting  CoHisiimti  at  Seaj  arid  LtJcal  Hul««  for  thp  sajne  pnrp^vpe  in  force  in  the  TtiaiiitfS^ 
Mers^j,  atid  elaewhere^  nl».>  the  Reg'uUtionft  ajiproved  (it  the*  Wikshtngtou  Iiiirerrtitiotial 
Miiritjmfl  Coufereoce.  Third  Editiou/  By  RttGiKAtit  G»  MiIi*DEK,  ftfisisied  by  th©  tloij-  Joux 
MaksfjelDj  BaTTi«t6rs-at'LH.w.  l^il. 
"  Mt.  M*rsfJon^fi  work  Las  by  thiii  ttrne  tAkpu  iU  fijiiro  ai  one  of  Ihu  ftisntljiTil  tiOt>k-4  rai*  il*  flubject.  It  li*  vioar 
in  tfialenxfxit  ami  ffirt-ful  in  »tirjii}iftri=^i»g  lli^  romtlt*  of  i|gt?i>ioD«.'*— A^ffirifon'^  JtyuTHfiJ^^  Mny  Itl^  Iti^L _^ 

HAMILTON'S  MANUAL  OF  COMPANY  LAW 

for  HlUECTOliS  and  PHOMOTKHS— TK'ing  jl  Tmuisc  ujmo  iho  Nnutm  r>f  Tm4itig 
CorpomtiiniH,  the  Eightfl,  iJuties,  aiiirLiiiljiliLiea  of  Dirpctors  And  PioniDterw  (inolpdint:  (beir 
tJabiHties  under  the  Direetora'  Lirtbility  Act,  1890),  ihi*  A|>pointmeiit  aad  Ruuiaval  of  Direetorit 
the  Powers  of  Diceetore,  and  tbe  Law  of  Ultra  Vires*  By  Wjt.  Fredi£.  ilAtfiLTi^K.  LUD- 
(LoTid.),  ftssiated  by  Kknnakd  GoLikiiitNK  Mrtcalf^  M.A.,  BarriBr^rs-nt-Law.  1(?81* 
***Tkti  ^r«At  mit'i^H  of  ]ijir>mi:ivtioi]  which  it  coptAine  is  wtll  nmtmeLl,  well  inilt^uiPiU  and  well  ^tJiOiindod***— 
Si.  Jumt^M'n  G(iAf$it,  Aprf]  21,  iHltl. _^ ^ 

Jftwl  Piihl^ih^TiL     Fifth    Eititifjn,    ?:nliiri}fd.     R.ltftii  ^f'^-     CUitK     S^». 

PALMER'S  COMPANY  PRECEDENTS— Con- 

^eyatiein^  and  oi  her  Forma  and  Preci'deiitfl  for  nae  io  relftM^m  to  Coutpanie*  Bubjeob  to  the 
CoTupUrtiiea  Acts,  1862  tu  18'>0.  ArrRtif^fid  i^  fnllows :  — Promtjterg"  Proapecttiscfl,  Ajjr^euieots, 
Memoranda  and  Articles  of  Aeeociation,  EeiirjliitioiiBj  Notic^a»  Certiticatefl|  Private  Cotnpaiiieat 
Power  oi  Attortiej,  Debenturea  ami  DebEctnro  Stock,  Polici(*B,  Petitions^  Writs,  Piem:ling9, 
Jadgmentu  and  Orders,  RecoustrtictioD,  AtusilgiimatioD,  Airajigenaent*,  SpedftI  Act**,  ProviHiouaJ 
Ordera^  Winding-up.  With  copione  Xotei^,  and  an  Appendii  oontaiaiug  the  Acta  atjd  Hulea. 
Fifth  Editioti.  By  Fbakcis  Biicfoat  Paluki*  assiBted  by  Ghaeles  Macnachtkn,  Esqn^t 
Burr  (flters-at- Law.  imh 

"l!i  cPtnpaay  drnitfiig  it  BJatitla  aatlvttncd.'*— Lmr  Timei* 

JuM  FffhlUhtd.     Smmd  EtHHtm^  EiiluriJittL    ^yol  Sro.     Cloth.    82*. 

GODEFROrS   TRUSTS  AND    TRUSTEES.— 

The  Law  relating  to  Trust  a  and  Trustees.     Hy  Uknkv  fjODKi-'Koi,  Eaq.,  Harrisitsr-at-Law,       ISllL 
"  A  mcHltfl   oJ  what  a  Iv^til  tcjitbooh  oiii/ht  |o  be.    It  i^  ilear  Itt  gtyU'  an>1  ^k^Ai-  in  jirmntft-miiiit."'— Zkw  rtwi<> 
Third  Edititm.    Dtwif  ii^f.    CinUi,    iUwr. 

SEBASTIANS    LAW     OF    TRADE    MARKS 

AKD  THElIt  KELjISTRATION,  and  rnntlere  counecled  iheiewithj  ttieloding^  a  chapu^r  oa 
Goorlwill.  7'oEretljer  with  the  PatetitSt  iJesigriP,  and  Trt^de  MarkH  Acta,  1S83— S.  and  tlie 
Trade  MarlcB  KuIpb  and  luatructiona  tberemideri  Forms  and  PrecedetiLs ;  the  Merobajidiae 
Marks  Aut^  1^7,  and  other  Statntorj  enactm^titB ;  the  United  Statea  Statutea^  1S70  to  18B1, 
fthd  the  Htiiea  atjd  Formo  thereutiderj  mid  the  Treaty  with  th^  United  State«j  18?*-  Bj 
Lirwis  BoTD  Skbastiax,  Esq,,  Barrister-at- Law.  189fl. 

'*  The  work  mImhIp  along  *«  an  nnthority  uiton  Xhv  In w^al  trade  marka  and  tti*ir  rc8i6tnitioii.'*^Xw ^foariml, 

POLLOCK  ON   PARTNERSHIP.-A  Digest  of 

the    Law   of     Partnership.      lacori^wraiing   iho    Pftrujt.^rHbjp    Act,    1890.       Uy   ^it   FbeujcmIC* 


Pollock,  Bart.,  Barriater*at-Law.     Author  of  "  Principles  of  C<mtracti"  Ac 
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POLLOCK    ON    TORTS.-A    Treatise    on   the 

Principles  of  UbiigtUions  arisiiig  from  Civil  Wrongu  iu  the  Common  Law.     To  which  ia  added 
the  draft  of   &  Code  of   Civil  Wroogs  prepared  for  the  GbFersment  of  India.  IBSKI, 

"  CoJiciso,  Iogi(*iLl]y  arnuitfed,  and  accnrnU-."— Lnw  Timet. 

%»  Catalogue  of  Modern  Law  Works  (114  pp.),  limp  bliidmg»  pmUfree,  0d, 

Telegraphic  Address,  *' RHODRONS,  LONDON." 

STEVENS  &  SONS,  Ld.,  il9  &  120,  Chancery  Lane,  LoDdon,  W.C. 


tin*  fato  illagapiw  anb  lltbubs, 

AND 

QUARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

NOTICE  TO  SUBSCRIBERS  AND  THE  PUBLIC. 

This  Review,  the  oldest  English  Quarterly  Review  of 
JuRTspRUDENCE,  being  the  combined  Eato  fflagaMnr,  founded  in 
1S2S  by  Abraham  Hay  ward,  Q.C,  and  iatai  lieijieto.  founded 
in  1S44,  passed  in  1875  into  the  hands  of  new  Proprietors,  and 
under  the  Editorship  of  Mr.  Taswell-Langmead,  B.CX,, 
Oxon.,  of  Lincoln's  Inn,  and  of  Mr.  C.  H,  E.  Carmichael,  M*A., 
Oxonp,  of  the  Inner  Temple.  It  has  been  continued,  since  the 
lamented  death  of  Prof,  Taswell-Langmead,  in  1883,  by  Mr, 
W.  P.  Eveksley,  B.CX*,  Oxon.,  of  the  South-Eastern  Circuit, 
and  Mr.  Carmichael,  in  its  old  form,  as  a  Quarterly,  in 
November,  February,  May,  and  August,  at  Five  Shilhngs  per 
number^  The  first  number  of  the  Fourth  Series  was  published  in 
November,  1875;  and  of  this,  the  current  Series,  Nos.  I.  and  IL 
(the  latter  of  which  reached  a  Second  edition)  have  long  been 
out  of  print. 

This  gratifying  result  is  no  doubt  in  some  measure  due  to  the 
introduction  in  the  New  Series  of  a  feature  of  great  practical 
iitility^the  QUARTERLY  DIGEST  OF  ALL  CASES 
reported  in  the  Law  Reports t  Latif  Journal  Reports,  Law  Timss 
RepoHs,  and  Wttkly  Reporter.  To  this  is  appended  an  Index 
OF  Cases,  each  Quarterly  Index  being  cumulative,  so  that 
the  Index  of  the  last  Quarter  will  comprise  all  cases  reported 
during  the  Legal  Year. 

Current  Notes  on  Internaimml  Law^  contributed  by  J,  M, 
GovER,  LL.D,,  will,  it  is  hoped,  prove  an  additional  source 
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and  Forms,  1886'' ;  and  Fkaxcis  HAAiiLtoei  MitLLoa,  M*A.,  Trin-  ColL,  Canib,,  Korthem 
Cirotdtt  limer  Teiuple,  HarriaLer-At-ijaw, 

Thir.f  E,imnu,    HiYi.     PrirA  ,t2i(.     Chith. 

A  MAGISTERIAL    AND   POLICE   GUIDE .— 

Being  the  Luw  relating  to  the  Froo«dnre,  Jurisdiction,  and  Dutiea  of  Magiatratcsi  and  Police 
AiithoriUes»  with  an  Introd notion,  greatly  enlarged,  abowing-  the  general  procedure  befar« 
Timf*iBtr«itea,  both  in  indictable  and  finmmary  matters.  By  IlE^fEr  C.  GBEKKw^^or^  BtipetadiJM'j 
Magistrate  for  the  district  of  the  Staffordshire  Pctteriee ;  aod  Tbhi'LI  CiirvA£.uca  Makhx, 
Chief  Clerk  to  the  Magifitratea  at  the  Lambeth  Police  Court,  London,  Author  of  **  The  Law  of 
MaiQteimnce  and  Desertiou/*  "The  New  Fonmdist,**  kc.^  Ac,  Third  Edition,  inoltidlug  Ibe 
Besaiou  of  52  &  53  Yiot.*  ftnd  the  Casea  decided  in  the  Superior  Courte  to  the  end  of  the  year 
1889,  with  Notes,  re  vised  and  enlarged,  by  Ta  SI  PL  j£  CttEVAU4Kft  M/^btin. 

PRINCIPLES    OP    THE    LAW  OP    NEGLI- 

GENCE.— By  TiioMAa  Beven,  of  the  Inner  Temple,  Barrister- at* Law.  Anthur  *-if  "The  Llw 
of  Employer's  Liability  for  the  NeglipeiiC©  of  Servants  Caasing  Injary  to  Fellow  Ser\ri-t^   ' 

''Tbfl  Author  han  ^oti^  bis  work  du  the  whole  exceedfnsty  ivelhiu^d  lii»  producntHl  ft  liook  irh.f  hV^n^^.^ 
io  take  a  high  jAme  in  logal  literii[,tuT(? ;  it  is  cxhauf^tiva  ftUil  ctcmr,  ,.*...  A  good  iiiiJi'&  *ud  vitmr 
type  IncroiiN?*  iLe  vdhio  of  a  bcmk  'wiLieli  vriU  without  doubt  rcc^cive  tlic  hearty  caounoiOilaliDii  of  Uie  Pmftei«ioo 
i^N  ft  auct eiiiifQl  idiiijaetiou  of  tUe  Antlior's  amliitioutt  ti^k,"— iUsi'^  Timft. 

SfVLHuf  EfHlkm.     Hro.       Pfia   liil*.     Ch^th. 

A   TREATISE  ON    THE   LAW   AND   PRAC- 

TiCE  HELATINU  TO  INFANTS,  By  ARtmBAto  H.  Simf^on,  M.A,,  ll**rrii!t*r-At^L-w. 
Second  Edition,  lerised  and  enlarged,  by  E.  J.  Eluood,  B,CX*,  ILA.,  BurrLater^jit^Law. 


«*^  A  CutmtoffHt  ii/Laie  Workt  nol  ttuludtd  in  thU  AducriufmeHl  mag  tw  itbtained  $r(dU  mpfm  opptirtt^ *  '- 
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